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REPORTS 

OP 
DRTSBHIKED  IK  THE 

SUPREME   COURT 

OF  . 

THE  STATE  OF  IOWA, 

AT 

DBS  M0INE3,  DECEMBER  TERM,  A.  D.  1885, 

IW  THB  THIBTY-KINTH    YEAB  OP  THE  STATE. 


prbsent: 


Host.  JOSEPH  M.  BECK,  Chibp  Justicb. 
•*     AUSTIN  ADAMS,  1 

"     WILLIAM  H.  SEEVERS.      I   j„„g 
••     JOSEPH  R.  REED,  f  •'^^^^^^s. 

"     JAMES  fl.  ROTHROCK.      J 


Thomas  v.  Griffith  et  al. 

1.  Specific  Performance:  contbact  to  convey  land:  evidence 
INSUFFICIENT.  The  evidence  in  this  case  (not  set  out  in  the  opinion) 
held  too  vague  and  uncertain  to  warrant  a  decree  for  the  specific  per- 
formance of  an  alleged  oral  contract  for  the  conveyance  of  land. 

Appeal  from  Louisa  District  Court, 

Wednesday,  December  16. 

Action  for  specific  performance  of  an  oral  contract  for  the 
conveyance  of  real  estate.  Judgment  for  the  plaintiff,  and 
defendants  appeal. 
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Thomas  v.  OriflBlh  et  al. 

Hale  and  Boat  <j6  Jackson^  for  appellants. 

'11  and  Ghray  &  Tucker^  for  appellee. 

. — JoLn  GriflBth  in  his  life-time  owned  the  lands 
y.  In  1874:  he  was  indebted  to  several  persons, 
ad  been  rendered  against  him.  The  evidence 
r  that  the  defendant  D.  L.  Griffith  was  bound  to 
>tedne3S,  or  a  portion  of  it.  D.  L.  Griffith  is 
in  Griffith,  and  it  is  possibly  true  that  a  portion 
idness  was  incurred  by  John  Griffith  for  his  son, 
latter  was  the  principal  debtor.  The  plaintiff 
law  of  John  Griffith.  The  plaintiff  claims  that 
tered  into  a  contract  with  John  Griffith,  whereby 
consideration  of  the  payment  of  said  indebted- 
lain  tiff,  agreed  to  convey  to  the  plaintiff  the  land 
y,  and  that  the  plaintiff  entered  into  possession 
3der  the  contract.  The  contract  was  not  in  writ- 
time  it  is  claimed  to  have  been  made,  John 
his  wife  resided  on  the  land,  and  forty  acres 
ed  their  homestead  is  conceded.  They  continued 
he  land  until  they  died.  John  Griffith's  death 
877,  and  his  wife  died  in  1883.  It  is  sought  to 
•al  contract  against  the  defendant  D.  L.  Griffith 
■of  John  Griffith. 

e  stated  that  the  land  in  controversy  consists  of 
cres,  and  that,  at  the  time  the  contract  is  claimed 
made,  John  Griffith  owned  about  100  acres  of 
The  evidence  of  the  plaintiff  and  his  wife  as  to 
cannot  be  considere;!,  for  the  reason  that  it 
personal  transaction  between  the  plaintiff  and 
who  has  deceased.  Code,  §  3639.  But  if  their 
I  considered,  it  would  not  change  the  result.  We 
evidence,  and  fail  to  find  that  John  Griffith  ever 
vey  to  the  plaintiff  the  land  in  controversy.  The 
:ceedingly  vague  and  unsatisfactory.  One  wit- 
it  it  was  agreed  by  John  Griffith,  in  considera- 
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Wing  y.  Stewart  et  al. 


tion  of  certain  judgments  paid  by  the  plaintiff,  that  the  latter 
shonld  at  "  his  death  have  all  that  was  left."  TTpon  John 
Griffith's  expressing  a  willingness  to  make  a  deed  to  the  plaint- 
iff, the  latter  said  "  he  didn't  want  a  title  in  that  way."  At 
most,  this  amounts  to  a  testamentary  disposition  of  the  prop- 
erty. Taking  the  whole  evidence  together,  and  giving  it  all 
the  weight  it  is  entitled  to,  we  reach  the  conclusion  without 
serious  difficulty  that  it  is  insufficient  in  certainty  to  warrant 
a  decree  for  specific  performance.  We  do  not  deem  it  essen- 
tial to  set  out  the  evidence,  and  such  is  not  our  custom. 

Bevebsed. 


Wing  v.  Stewart  bt  al. 


88 

13 

81 

97 

8t 

388 

«R 

13 

88 

631 

1.  Bvidanoa:  objbotiok  to  intboduction  of  altbrbd  iststuuicbnt: 

practice  on  appeal.  An  objection  that  the  courb  below  erred  in 
admitting  in  evidence  a  contract,  appearing  on  its  face  to  have  been 
altered  or  interlined,  without  first  requiring  an  ezpknation  of  the 
apparent  alteration,  cannot  be  entertained  by  tkiB  court,  unless  the 
instrument  itself  is  brought  up,  and  the  court  is  thus  enabled  to  deter- 
mine from  inspection  whether  any  explanation  was  required. 

2.  — — :  CONTRACT  ADMITTED  BUT  ALTERATION  ALLEOBD:  BURDEN   OF 

proof.  Where  the  action  was  founded  upon  a  contract,  the  execution 
of  which  was  admitted  in  the  answer,  but  the  answer  denied  perform- 
ance on  the  part  of  plaintifip,  and  alleged  an  alteration  of  the  instru- 
ment since  its  execution,  held  that. plaintiff  had  no  need  to  introduce 
the  contract  in  evidence,  but  only  to  prove  performance  on  his  part,  and 
thai  the  burden  was  on  defendant  to  establish  the  alteration  relied  on. 

Appeal  from  Kossuth  Circuit  Court. 

"Wbditesday,  December  16. 

This  action  was  brought  on  a  written  contract  whereby  the 
defendants  bound  themselves  to  pay  plaintiff  for  certain  books, 
maps  and  charts,  which  they  ordered  him  to  deliver  to  the 
defendant,  George  Stewart.  The  answer  admits  the  execution 
of  the  contract,  but  denies  the  delivery  of  the  property.  It  also 
alleges  that  the  instrument  has  been  altered,  since  its  execu* 
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lelivery,  in  a  material  respect,  without  the  consent 
kers;  the  alterations  alleged  being  the  insertion,  in 
of  the  instrument,  of  a  provision  for  the  payment 
ants  of  six  per  cent  interest  on  the  value  of  the 
n  the  time  of  their  delivery,  and  the  writing  on 
Q  of  a  provision  by  which  the  amount  is  made  pay- 
3  Kossuth  County  Bank,  at  Algona,  that  being  in 
t  county  from  the  one  in  which  defendants  live, 
i  a  verdict  and  judgment  for  plaintiff,  and  defend- 
il. 

'Jail,  for  appellants. 

E.  Clarke  and  J.  B,  Jones^  for  appellee. 

r. — On  the  trial  plaintiff  offered  the  contract  in 
Defendants  objected  to  its  introduction  on  the 
J  ground  than  its  appearance  indicated  that  it  had 
been  altered  since  its  execution,  and  that  plaintiff 
was  not  entitled  to  introduce  it  until  this  appear- 
ance was  explained,  and  that  there  was  no  evi- 
ling  in  any  manner  to  explain  it.     The  court  also 

the  jury  that  the  burden  of  proving  the  alleged 
\   was   on   the   defendants.      These   rulings    were 
o  at  the  time,  and  are  now  assigned  as  error, 
d  at  this  time  be  a  sufficient  answer  to  the  objec- 

to  the  admission  of  the  contract  in  evidence  to  say 
lidity  depends  on  the  existence  of  a  fact  which  can 
ined  only  by  an  inspection  of  the  instrument  itself, 
►pellants  have  not  brought  the  instrument  into  this 
hat  we  are  not  able  to  determine  whether  the  fact 
;h  the  objection  depends  exists  or  not.     The  circuit 

have  determined,  upon  an  inspection  of  the  instru- 
;  there  was  nothing  in  its  appearance  which  called 
ition.  The  presumption  is  in  favor  of  the  correct- 
e  finding  of  the  trial  court,  and  we  will  disturb  the 
ly  upon  a  showing  that  it  is  wrong. 
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But  if  it  should  be  conceded  that  the  appearance  of  the 
instrument  was  such  as  that  plaintiff  was  required  to  make* 

2. ;  some  explanation  of  it  before  he  would  be  enti- 

mi^db^f"  *1^  ^^  introduce  it  in  evidence  in  support  of  his 
f^^bS^'  claim,  we  still  are  of  the  opinion  that  the  over- 
en  o  proo  j.QijQgQf  tiie  objection  to  its  introduction  in  evi- 
dence would  afford  no  ground  for  disturbing  the  judgment. 
The  pleadings  presented  no  issue  under  which  plaintiff  was 
required  to  introduce  it  in  evidence.  The  petition  alleged 
the  execution  and  delivery  of  the  contract,  and  a  copy  of  the 
instrument  is  set  out.  The  articles  of  merchandise  pur- 
chased are  enumerated,  and  the  "price  of  each  article  is  stated. 
The  contract  contains  an  undertaking  by  defendants  to  pay 
the  aggregate  price  of  the  goods  at  a  specified  time  after  the 
delivery.  The  delivery  of  the  goods  is  also  alleged.  In  one 
paragraph  of  the  answer  the  execution  of  the  contract  is 
admitted,  and  the  delivery  of  the  goods  is  denied;  and  in 
another  paragraph  the  alteration  of  the  instrument  after  its 
execution  is  pleaded.  It  is  provided  by  statute  (section 
2655  of  the  Code)  that  the  answer  may  contain  a  general  or 
specific  denial  of  each  allegation  of  the  petition,  or  of  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief, 
or  a  statement  of  any  new  matter  constituting  a  defense;  and 
under  another  provision  (section  2712)  plaintiff  is  not 
required  to  introduce  evidence  to  establish  the  allegations  of 
his  petition  which  are  not  controverted  by  the  answer.  The 
answer  in  this  case  controverted  none  of  the  averments  of 
this  petition  except  the  one  which  alleged  the  delivery  of  the 
goods.  The  allegation  that  the  contract  had  been  altered 
since  its  execution  controverted  none  of  the  averments  of 
the  petition,  but  was  a  statement  of  new  matter  constituting 
a  defense.  The  only  fact,  then,  which  plaintiff  was  required 
to  prove  in  making  out  his  case  was  that  he  had  delivered 
the  goods.  Having  proved  that  fact,  he  was  entitled  to 
recover  unless  defendant  could  establish  the  matter  pleaded 
in  defense. 
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instrument  contained  no  evidence  of  the 
^oods,  and  was  not  introduced  for  the  purpose 
i  fact,  and,  as  that  is  the  only  fact  which 
juired  to  prove  in  making  out  his  C{\se,  he 
itroduced  it.  We  find  it  unnecessary  to  go 
n  (which  has  been  argued  by  counsel)  whether 

the  text  writers,  and  applied  in  many  of  the 
[uires  the  party  offering  an  instrument  of 
ence  to  explain  any  apparent  alteration  or 
efore  introducing  it,  (see  1  Greenh  Ev.,  §  564; 
►07,)  has  bqen  abrogated  by  our  statutes  or 
ing  the  existence  of  the  rule,  it  is  not  appli- 
3  facts  of  the  case.  The  judgment  of  the 
Ibe 

Affirmed. 


7K  BT  AL.,  Trustees,  v.  Bartlett. 

CTION  OF  BUILDING  BY  A  SPECIFIC  PERSON  AND  A880- 

RMANCB.  Where  the  condition  of  an  obligation  to  pay 
:  M.  and  his  associates  should  erect  at  a  certain  place  a 
certain  capacity,  held  that  the  condition  was  fulfilled  by 
the  required  house  by  a  corporation  of  which  M.  was  a 
\  he  withdrew  from  the  corporation  before  the  house  was 


:  reasonable  time:  question  for  jury.    In 

w  required  that  the  building  should  be  erected  within  a 
,  depending  upon  the  magnitude  of  the  work  and  the 
completion  for  the  purpose  for  which  it  was  designed,— 
le  jury  under  the  instructions  of  the  court. 

•AciTY  OF  pork-house:  competency  op  witnesses. 
baaed  their  testimony  upon  observation  and  experience 
park- house  were  competent  to  testify  as  to  the  capacity 


preme  Court :  questions  not  considered.  Objec- 
l,  and  rulings  on  evidence  not  shown  by  the  abstract,  aro 
n  this  court. 
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Paddock  et  aL,  Trustees,  v.  Bartlett. 

5.  Contraot:  for  PATMBirr  of  money  in  consideration  of  poblic 
benefit:  contemporaneous  oral  misrepresentations,  a  con- 
tiact  to  pay  money  to  trustees,  for  the  use  of  M.  and  associates,  in  con- 
sideration of  their  erecting  a  pork-house  at  a  certain  place,  cannot  be 
varied  or  defeated  by  evidence  of  contemporaneous  parol  representations 
made  by  M.  that  men  of  great  wealth  would  be  connected  with  the  enter- 
prise, that  it  would  result  in  other  collateral  improvements  tending  to 
enhance  the  value  of  real  estate,  etc 

Appeal  from  Mills  Circuit  Court. 

Tuesday,  Decehbeb  16. 

Action  at  law  to  recover  upon  a  written  instrument  exe- 
cuted hy  defendant  and  others.  There  was  a  judgment  upon 
a  verdict  for  plaintiffs.     Defendant  appeals. 

Waikins^  Williams  <&  Wright^  for  appellant. 

W.  S.  Lewis  and  /.  T.  Stone^  for  appellees. 

Beck,  Ch.  J. — I.     The  instrument  sued  upon  was  signed 
by  defendant  and  others,  and  is  in  the  following  language: 
"  We,  the  undersigned,  believing  it  to  be  a  great 
erectioQof      advantage  to  Mills  county  and  vicinity  to  have 
cuiSfpe^"    *^®  pork-packing  house  established  at  Malvern, 
fomance.       agree  to  pay  the  amount  set  opposite  our  names, 
upon  the  following  conditions:     That  George  F.  Mellen  and 
associates  shall  erect  a  brick  pork-house  at  Malvern,  with  a 
capacity  of  killing  and  curing  70,000  hogs  annually.     Said 
amount  shall  become  due  on  the  completion  of  the  pork-house, 
and  payable  to  J.  D.  Paddock,  G.  W.  Curfman  and  A.  L. 
Young,  trustees."     The  evidence  tends  to  show  that  a  com- 
pany was  incorporated  with  Mellen  as  a  member,  which  com- 
menced and  completed  the  pork-house.     The  foregoing  con- 
tract obligates   defendant   to  pay  money  for  a  pork-house 
to  be  erected  by  Mellen  and  his  associates.     As  the  instru- 
ment contemplates  the  prosecution  of  the  work  by  Mellen, 
and  others  associated  with  him,  it  was  doubtless  the  purpose 
Vol.  LXVIII— 2 
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relating  themselves  by  an 
Surely,  the  stockholders  in 
Mellen.  But  Mellen  soon 
id  the  building  was  com- 
rds.  But  the  completion 
awal,  by  his  associates  was 
These  considerations  are  a 
\ed  by  defendant's  counsel 

ing  to  be  erected  within  a 
instructed  the  jury.  Of 
)  regarded  as  a  reasonable 
B  magnitude  of  the  work, 
ompleting  it  in  all  its  parts 
for  which  it  was  designed, 
were  proper  matters  of 
We  think  the  jury  were 
ly  did  find,  that  the  build- 
aiable  time.  This  conclu- 
made  by  defendant. 
y  is  supported  by  the  evi- 
je. 

I  as  to  the  capacity  of  the 
based  their  opinion  upon 
ience  in  actual  work  in  the 
were  competent  to  express 
unt  of  work  which  could  be 

idence  are  objected  to  by 
lese  rulings  are  not  argued, 
how  the  purport  of  the  evi- 
ers.  We  are  not  required, 
the  objections.  But,  so  far 
)stract,  these  rulings  appear 
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V.     The  contract  is  payable  to  plaintiffs  as  trustees,  who 

evidently  are  to  receive  the  money  for  the  benefit  of  the  per- 

6.  contract:   ^^^^  ^^^  built  the  packing-house.     It  provides 

o7mSn?y7n     that  the  house  shall  be  built  by  Mellen  and  his 

ofpubitcbcn-  associates.     We  have  seen  that  the  corporation 

eflt:  eontem-  _  ,iij  i  /•  t  11 

poraneons        and  Stockholders  thereof  are  to  be  regarded  as 

oral  misrepre-  ,  ° 

sentations.  Mellen's  associates,  and  that  it  clearly  contem- 
plates the  formation  of  a  corporation  for  doing  the  work. 
Defendant,  as  a  defense  to  the  action,  sets  up  that  Mellen 
made  false  representations  as  to  various  matters  connected 
with  his  enterprise;  as  that  parties  of  great  wealth  would  be 
connected  with  it;  that  large  sums  of  money  would  be  ex- 
pended in  building  dwellings;  that  the  price  of  pork  would 
be  advanced,  etc.,  in  case  the  pork-house  was  built.  The 
instrument  sued  upon  is  the  expression  ,of  the  contract 
between  the  parties,  and  it  is  not  competent  for  defendant  to 
change  or  modify  it,  or  ingraft  conditions  npon  it  not 
expressed  therein,  by  parol  evidence  of  declaration  or  agree- 
ment of  the  parties  made  before  or  at  the  time  of  its  execu- 
tion. Besides,  it  surely  cannot  be  that  these  representations 
will  defeat  the  claim  of  Mellen's  associates,  who  did  not  make 
them  nor  authorize  Mellen  to  make  them.  Mellen  was  sim- 
ply one  of  many  "  associates,"  of  which  defendant  had  notice. 
He  cannot  charge  them  with  the  consequences  of  Mellen'a 
false  representations.  See  Trustees  of  Oskaloosa  College  v. 
Staffo^'d^  14  Iowa,  152.  These  conclusions  dispose  of  several 
objections  urged  by  defendant 

VL  The  court  in  an  instruction  referred  to  a  defense 
pleaded  in  a  certain  count  of  the  answer.  This  is  objected 
to,  for  the  reason  that  it  refers  the  jury  to  the  pleadings. 
But  the  position  is  not  correct.  The  court  simply  refers  to 
the  pleading  in  order  to  designate  the  defense,  which  is  sufii- 
ciently  stated  in  the  charge  of  the  court. 

VII.  We  have  examined  with  care  the  instructions  given 
the  jury,  and  think  they  are  correct.  Many  of  the  assign- 
ments of  error  directed  against  the  instructions  fail  in  clear- 
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he  case  will  allow." 
argument.  Indeed, 
gning  and  present- 
sfactory  and  raore 
>el  for  defendant, 
sal  merits  are  sufS- 
ussion.  All  other 
:ho8e  we  have  ruled, 
diflferent  form.  It 
circuit  court  ought 

Affirmed. 


!ITT. 

ILL- POX    PATIENTS.      A 

of  health  in  the  case  of 
hap.  151,  Laws  of  1880. 
}  are  liable  for  their  sup- 

•KL  TO  DENY  BALANCE. 

art  of  an  illei^  demand. 


yuit  Court. 
16. 

re,  nursing  and  ser- 
ersons  sick  of  the 
lain  tiff,  upon  a  ver- 
now  appeals  to  this 
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Beck,  Ch.  J. — I.  The  plaintiff  brings  this  a<?tion  to 
recover  for  services  rendered  to  three  persons  sick  of  the 
L  COUNTY:  stuall-pox;  one  of  them,  a  woman,  being  sent  by 
expenj^o/     the  board  of  health  to  the  pest-house,  and  the 

smHll-pox  .  .       .        ,     .  , 

paUeats.  Others  permitted  to  remain  m  their  own  house. 
The  services  to  all  of  these  persons  were  rendered  at  the 
instance  and  upon  the  request  of  the  board  of  health.  The 
plaintiff  recovered  for  the  service  rendered  to  the  woman 
sent  to  the  pest-house;  the  petition  alleging  that  she  was  a 
pauper,  and  there  was  evidence  introduced  tending  to  show 
that  fact.  But  there  was  no  such  allegation  or  proof  as  to 
the  other  persons,  and  for  that  reason  the  court  directed  the 
jury  to  find  for  the  defendant  upon  the  claims  for  service 
rendered  to  them.  Questions  involving  the  correctness  of 
this  ruling  are  the  only  ones  presented  in  the  case. 

II.  If  the  defendant  is  chargeable  at  all  in  this  action,  its 
liability  arises  under  chapter  151,  §  21,  Acts  Eighteenth 
General  Assembly,  (Miller's  Code,  page  425,)  which  is  as  fol- 
lows: "  Sec.  21.  When  any  person  coming  from  abroad,  or 
residing  within  any  city,  town  or  township  within  the  state, 
shall  be  infected,  or  shall  have  been  lately  infected,  with  small- 
pox, or  other  sickness  dangerous  to  the  public  health,  the 
board  of  health  of  the  city,  town  or  township  where  said  per- 
son may  be  shall  make  effectual  provision,  in  the  manner  in 
which  they  judge  best,  for  the  safety  of  the  inhabitants,  by 
removing  such  sick  or  infected  person  to  a  separate  house,  if 
it  can  be  done  without  damage  to  his  health,  and  by  provid- 
ing nurses  and  other  assistance  and  supplies,  which  shall  be 
charged  to  the  person  himself,  his  parents,  or  other  person 
who  may  be  liable  for  his  support,  if  able;  otherwise  at  the 
expense  of  the  county  to  which  he  belongs."  This  provision 
will  bear  no  other  interpretation  than  that  the  county  is  lia- 
ble for  the  care  of  the  sick  persons  contemplated  in  the  stat- 
ute only  in  case  they,  or  the  persons  liable  for  their  support, 
are  not  able  to  make  compensation  therefor.  It  is  not  nec- 
essary to  inquire  as  to   the  operation   of  the  statute.     It 
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provides  that  the  county  shall  be  liable  only  upon 
itions  specified.     Upon  these  conditions  the  county's 

depends,  and  it  cannot  be  established  until   it  is 
lat  the  facts  exist  which  are  contemplated  by  the 

It  is  therefore  very  plain  that  the  burden  of  prov- 
;e  facts  rests  upon  the  plaintiff.  If  they  are  not* 
plaintiff  fails  to  establish  a  cause  of  action.  The  rul- 
tie  circuit  court  was  therefore  correct. 
But  counsel  for  plaintiff  insist  that,  as  it  was  shown 
county  allowed  plaintiff  a  part  of  her  claim,  it  can- 
not now  deny  indebtedness  for  the  balance;  being 
im:  estopped  by  such  partial  payment.  This  posi- 
ice.  tion  is  not  sound.  As  it  was  not  shown  that  the 
s  liable  under  the  conditions  of  the  statute,  the  pay- 
ide  was  simply  a  gratuity,  or  was  rather  made  in 
\  of  law.  The  county  cannot  be  bound  by  such 
[  act  of  its  officers.  There  is  no  estoppel  in  the  case, 
plaintiff  did  not  change  her  condition,  assume  any 
)n,  or  do  or  suffer  anything  which  ought  to  preclude 
adant  from  denying  its  liability.  Surely  the  county 
>e  estopped  by  the  unlawful  act  of  its  supervisors, 
bregoing  considerations  dispose  of  all  questions  in 

Affirmed. 


V.  Thb  Chioaoo,  Rook  Island  &  Pacific  R'y  Co. 

»ad8:  INJURY  TO  tback-rbpairbr:  neoijobncb  of  fellow- 
lMT:  liability.  Plaintiff  was  a  member  of  a  construction  gang 
lendant's  railway,  and  bis  duties  required  bim  to  go  and  ride  upon, 
)  work  upon  and  about,  defendant's  cars  and  tracks,  but  be  was 
d  by  tbe  negligence  of  a  co-employe  in  ibrowing  a  beavy  stonts 
lis  band  wbile  engaged  in  placing  stones  under  tbe  ends  of  tbe  ties, 
^hat  tbe  injury  was  not  in  any  manner  connected  witb  tbe  use  or 
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operatioQ  of  the  railway,  as  contemplated  in  §  1307  of  the  Code,  and 
that  the  defendant  was  not  liable.  Foley  v,  Chicago,  R.  I,  ^  P,  R'tf 
Co.,  64  Iowa,  644,  and  Malone  v,  Burlington,  C.  R.  dt  N.  R'y  Co.,  65 
Id.,  417  followed. 

Appeal  from  Scott  Cireuit  Court. 
Wednesday,  Deoembbb  16 

Action  to  recover  damages  for  a  personal  injury.  There 
was  a  demurrer  to  the  petition,  which  was  sustained.  The 
plaintiff  appeals. 

W.  A.  Foster^  for  appellant 
Cooh  €&  Dodge^  for  appellee. 

RoTHBOCK,  J. — It  is  averred  in  the  petition  "  that  on  or 
about  May  5,  1883,  plaintiff  was  a  servant  and  employe  of 
defendant,  being  engaged  as  a  member  of  a  construction 
gang,  whose  duties  required  him  to  go  upon  the  cars  and 
trains  of  defendant,  and  ride  upon  the  same,  and  to  work 
about,  upon  and  around  said  trains  and  the  tracks  upon 
which  they  were  run,  and,  as  a  gravel-train  man,  his  sole  and 
only  duties  required  constant  labor  about,  around  and  upon 
trains,  both  while  stationary  and  in  motion;  that  he  was 
about  defendant's  ears  and  trains  and  upou.  defendant's  main 
track,  and  had  just  ridden  upon  defendant's  train  rightfully 
and  in  the  peribrmance  of  his  duty,  when  he  recei^^  the 
injury  complained  of,  without  fault  or  negligence  o^Shis 
part;  that  in  obedience  to  the  instructions  of  plaintiff's  for< 
man,  he  and  others  were  engaged  in  placing  large  stones  under 
the  ends  of  the  ties  on  defendant's  main  track,  and  that,  while 
plaintiff  was  carefully  and  properly  sliding  a  stone  to  its 
destination,  and  properly  holding  and  moving  the  same  with 
his  hands,  a  fellow-servant  and  employe  of  defendant,  also 
a  member  of  said  construction  or  gravel-train  force,  standir*^ 
back  and  a  little  to  one  side  of  plaintiff,  hurled  a  heavy  st«int 
without  warning  to  plaintiff,  in  such  a  manner  that  ? 
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Rock  Island  &  Pacittc  R'y  Co. 

ig  the  same,  and  rendering  stiff 
'said  hand,  to  plaintiff's  injury 
s,  medicines,  pain  of  body,  anx- 
injury,  in  the  sum  of  $8,000." 
ground  that  "the  negligent  act 
as  alleged,  which  injured  plaint- 
le  use  and  operation  of  defend- 

le  averments  of  the  petition  that 
>t  caused  by  the  movement  of  a 
the  railroad.  The  plaintiff  and 
ipon  or  about  any  train,  nor  any 
ing  any  appliances  in  any  manner 
peration  of  the  railway.  They 
•  improving  tlie  railroad  track, 
p'-servant  of  the  plaintiff  threw 
ju  the  plaintiff's  hand.     Under 

section  1307  of  the  Code  in  the 
fto7i,  C,  E,  c§  N,  R'y  Co.,  65 
mgoy  li,  L  cfe  I\  R'y  Co.,  64  Id., 
3  was  properly  sustained,  because 
itiff  complains  was  not  in  any 
use  or  operation  of  defendant's 
b  is  necessary  to  further  elabor- 
\t  to  follow  the  cases  above  cited, 

exhaustively  argued,  and  there 
in  Foley^B  Cctse,  which,  with  the 
every  thought  now  called  to  our 

Affihmed. 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1885.  ti5 

Goodnow  V.  Oakley. 


GooDNow  V.  Oakley. 

1.  Pleading:  iwtekest  op  plaintiff:  more  specific  statement. 

Where  plaintiff  based  his  ri^ht  upon  an  assifirnment,  set  out  in  his  peti- 
tion, which  grave  him  the  right  to  prosecute  the  action  in  his  own  name, 
it  was  immaterial  whether  he  sued  in  his  own  right  or  as  tiiistee,  and  a 
motion  for  a  more  specific  statement  as  to  that  was  properly  overruled. 

2.  Bemoval  of  Cause  to  Federal  Court:  trustee  as  plaintiff: 

CITIZENSHIP    of    CESTDI  QUE  TRUST  NOT    CONSIDERED.      OoodnOW  V. 

Litchfield,  67  Iowa,  691,  followed. 

3.  Notary  Public:  seal  of   foreign   notary:    sufficiency   of. 

Goodnow  V,  Litchfield^  67  Iowa,  691,  followed. 

4.  Taxes:  payment  dy  mistake  on  another's  land:  recovery  from 

true  owner.  Goodnow  v,  Litchfield,  63  Iowa,  280,  followed;  Garri- 
gan  r.  Knight^  47  Id.,  525,  distinguished. 

5.  :  allegation  of  payment:  construction  of  words  used. 

An  alleviation  that  plaintiff  *s  assignor  **  gave  or  delivered  over  to  said 
county  all  the  taxes  so  levied,'*  held  to  be  an  allegation  of  unconditional 
payment  of  the  taxes. 

6.  Taxes:  payment  by  mistake  on   another's  land:   recovery 

from  owner:  statute  of  limitations.  Goodnow  r.  Striker ,  62 
Iowa,  221,  and  Goodnow  r.  Litchfield,  63  Id.,  280,  followed. 

7.  :   :    :  interest:  lien.    Goodnow  v.  Litchfield,  63 

Iowa,  280,  followed. 

6.  Corporation:  execution  of  instrument  by  officer:  presump- 
tion OF  authority  from  USB  OF  SEAL.  An  instrument  purporting 
to  bind  a  corporation,  executed  by  one  as  president  pro  tern,,  and  pur- 
porting to  be  executed  under  the  seal  of  the  company,  will  be  presumed, 
in  the  absence  of  a  proper  denial,  to  have  been  execut«:d  by  authority 
of  the  corporation.  Blackshire  v.  Iowa  Homestead  Co*,  39  Iowa,  624, 
followed. 

Appeal  from  Webster  District  Court, 

Wednesday,  December  16. 

Action  in  equity  to  recover  of  the  defendant,  Elizabeth  F. 
Oakley,  for  payments  made  of  certain  taxes  upon  land  in 
Webster  county,  and  to  establish  a  lien  for  the  same  on  the 
land.  There  was  a  decree  for  the  plaintiff.  The  defendant 
appeals. 


08      2rt 
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.  Gatch^  iov  appellant. 

je  Crane  for  appellee. 

[S,  J. — I.     The  defendant  filed  a  motion  for  an  order 

5  plaintiff  be  required  to  make   his   petition    more 

;ro:    Specific  by  stating  whether  he  sued  in  his  own 

riffht  or  as  trustee.     The   court   overruled    the 
ino      ° 

motion,  and  the  defendant  complains   that  the 

red  in  so  doing.     The  petition  avers,  in  substance, 

taxes  were  paid  by  the  Iowa  Homestead  Company, 

i  the  claim  arising  in  its  favor  by  reason  of  such  pay- 

is  duly  assigned  by  such  company  to  the  plaintiff.     A 

the  assignment  is  set  out,  which,  to. our  mind,  shows 

t  on  the  part  of  the  plaintiff  to  prosecute  the  action 

wrn  name,  and  we  cannot  think  it  material  whether  he 

nominally  in  his  own  right  or  as  trustee 

The  defendant  filed  a  petition  for  a  removal  of  the 

the  circuit  court  of  the  United  States.     The  court 

i^     refused  to  grant  the  petition,  and  the  defendant 

irt:  contends  that   the  court  erred  in  such  refusal. 

The  claimed  right  of  removal  was  based  upon 

the  ground  of  citizenship.     It  is  not  denied  that 

sou-  °  * 

the  plaintiff  and  defendant  are  citizens  of  the 
ite,  to-wit,  the  state  of  New  York;  but  the  defendant 
her  petition  that  the  plaintiff  is  not  the  real  party  in 
and  has  no  interest,  but  is  prosecuting  the  action  for 
5fit  of  the  Iowa  Homestead  Company  and  the  Dubu- 
Sioux  City  Kailroad  Company,  both  of  which  cor- 
is  are  organized  under  the  laws  of  Iowa.  A  question 
•ight  of  removal  arose  upon  a  similar  state  of  facts  in 
w  V,  Litchfield^  67  Iowa,  691,  decided  at  the  present 
id  it  was  held  in  that  case  that  the  right  of  removal 
exist. 

The  plaintiff  applied  for  a  change  of  venue  from  the 
►ourt  to  the  district  court  of  Webster  county.     The 
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3.  NOTABT        application  was  granted,  and  the  defendant  con- 
of  forei^i        tends  that  in  this  the  court  erred.     It  is  said  that 
ciencyof.        the  plain  tin 's  amdavit  was  not  authenticated  as 
required  by  law.     The  affidavit  purported  to  be  made  in  the 
state  of  New  York  and  county  of  New  York,  before  A.  C. 
Vaughan,   who    subscribed   himself   as   follows:      *^A.  C. 
Vauglian,  notary  public,  Kings  county, — certificate  filed  in 
New  York  county;"  and  attached  was  a  seal  bearing   the 
words,  "Arthur  C.  Vaughan,  notary  public.  Kings  Co.,  New 
York  Co."     An  affidavit  of  the  same  kind  was  held  suffi- 
ciently authenticated  in  Goodnow  v.  Litohfield^  above  cited. 
lY.     It  is  contended  by  the  defendant  that  the  payments 
made  by  the  plaintiff's  assignor  were  strictly  voluntary,  and 
with  full  knowlodfife  of  the  defendant's  claim  of 

4.TAXE8:pay-  ^ 

Ske^Sa™^"*'  **^'^'  *"^  ^^*^*^»  under  the  rule  of  Garrigan  v. 
?^«!JeV>TrSm  ^f^ight,  47  lowa,  525,  the  plaintiff  ought  not  to 
true  owner.  ^^  allowed  to  recover.  This  court  has  repeatedly 
held,  where  payments  of  taxes  were  made  under  circum- 
stances similar  to  those  in  this  case,  that  a  recovery  could  be 
had.  See  Goodnow  v.  Litchfield^  63  Iowa,  282,  and  cases 
cited. 

V.     The  defendant  moved  that  the  plaintiff  be  required  to 
make  a  more  specific  statement,  so  as  to  show  "  whether  or 

5. :aue-    iiot  tli©  money  which  it  is  therein  alleged  plaint- 

Scn^l con*^'  iff's  assignor  gave  or  delivered  over  to  said 
words  used,  county  of  Webster  was  so  delivered  or  given 
over  in  payment  of  said  taxes,  and,  if  so,  whether  or  not  such 
payment  was  unconditional,  and  made  in  the  usual  or  custom- 
ary way  of  paying  taxes."  The  court  overruled  the  motion, 
and  the  defendant  contends  that  the  court  erred  in  so  doing. 
The  plaintiff's  allegation  is  that  "  the  Iowa  Homestead  Com- 
pany gave  or  delivered  over  to  said  county  all  the  taxes  so 
levied,"  etc.  In  our  opinion,  the  allegation  should  be  con- 
strued as  an  allegation  of  payment,  and  we  see  nothing  in  it 
to  indicate  that  the  payment  was  understood  to  be  otherwise 
than  unconditional. 
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hat  tlie  plaintiff's 
statute  of  limita- 
)ears  to  us  to  be 
inoio  V.  Siryher^ 
V.  Litchfield^  63 
ases,  we  have  to 
lot  barred. 
i  below  from  the 
that  in  this  the 
that  the  facts  of 
of  interest  is  con- 
Liished  from  Good- 
case  it  was  held 
:)f  payment.     We 

upon  the  whole 

ant  complains  of 

the  ruling  in  the 

an  alleged  assign - 
9  be  executed  by 
b  pro  tem.  of  the 
'he  defendant  ob- 
\Q  alleged  assign- 
is  nothing  show- 
ompson  to  act  as 
\  objection,  and  the 
g.  No  argument 
say  that  the  genu- 
mtin  issue  by  any 
rument  purported 
y.  It  was  held  in 
)wa,  624,  that  the 
affixed  by  proper 
me  that  the  deed 
ink  that  the  ques- 
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Gibson  &  Kloppenstein  y.  Fiscber  ft  Orton. 


tion  raised  ia  this  case  comes  within  the  ruling  in  that  case. 
We  see  no  error,  and  the  judgment  of  the  district  court 
must  be  Affirmed. 


'■  v/ 


Gibson  &  Kloppenstein  v.  Fischer  &  Orton. 

Mills  and  Dams:  injury  to  hill  by  backwater:  measure  of 
DAHAOEs:  ESTIMATED  LOSS  OF  PROFITS.  In  an  aciion  for  damafires 
caused  by  defendants'  dam,  whereby  the  water  was  made  to  flow  back 
upon  the  wheel  of  plaintiffs*  mill,  resulting;  in  a  loss  of  power,  held  that 
plaintiffs  were  entitled  to  prove  and  recover  the  profits  which  they  had 
lost,  and  which  they  would  have  earned  through  their  mill,  had  its 
machinery  not  been  impeded  by  the  backwater.  See  opinion  for  cases 
followed  and  distinguished. 

.  Practice  in  Supreme  Court:  rule  as  to  sufficiency  of  evi- 
dence IN  cases  not  triable  de  novo.  There  can  be  but  two  modes 
of  trial  in  this  court; — one  is  de  noro,  which  obtains  in  equity  causes; 
and  the  other  is  the  one  which  has  uniformly  prevailed  in  actions  at 
law,  in  which,  unless  satisfied  that  the  verdict  or  finding  is  the  result  of 
passion  or  prejudice,  thi9  court  cannot  and  should  not  interfere. 

.  Mills  and  Dams:  backwater:  evidence:  facts  as  against 
instrumental  measurements.  Where  the  relative  elevation  of  two 
points  is  satisfiictorily  shown  by  evidence  of  the  level  of  standing  water, 
such  evidence  cannot  be  overcome  by  the  conclusions  reached  by  engin- 
eers through  the  use  of  instruments. 


:  right  to  back  water:  claim  without  use  unavailing. 

The  owners  of  a  mill-dam  cannot  avoid  liability  for  injury  caused  by 
backwater  on  the  ground  that  they  and  their  grantors  always  claimed 
the  right  to  maintain  a  dam  of  a*  certain  height,  if  they  did  not  carry 
their  claim  into  effect.    It  is  the  use  which  determines  the  right. 

;  :  PRIORITY  OF  occupation.    No  priority  of  occupation 

or  use  of  water  by  a  mill-owner  upon  a  stream,  within  the  limits  of  his 
own  estate,  affects  the  rights  of  a  riparian  proprietor  above  him  to  erect 
and  operate  a  mill  in  a  suitable  manner  on  his  own  land,  unless  the  prior 
occupier  has  obtained  by  prescription  the  right  to  use  the  stream  and 
back  the  water  on  the  lands  of  the  owner  above  him. 

Appeal  from  Dea  Moines  District  Court. 
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Wednesday,  Deoembeb  16. 
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itiffs  are  owners  of  a  mill-dam  and  mill  on  Skank 
lie  defendants  are  the  owners  of  a  similar  dam 

the  same  stream  about  six  miles  below  the  plaint- 
rhe  latter  brouojht  this  action  to  recover  damages 
backwater  caused  by  the  defendants'  dam,  and 

abatement  of  the  dam.  There  was  a  trial  to  the 
i  judgment  rendered  in  favor  of  the  plaintiffs  for 

a  portion  of  the  defendants'  dam  was  ordered  to 
;  and  they  appeal. 

Huston,  for  appellants. 

Casey  and  Neiom^n  cfe  Blalce^  for  appellees. 

J. — I.  Evidenc3  was  inti'oduced,  to  which  the 
objected,  tending  to  show  the  profits,  or  how  much 
the  plaintiffs'  mill  would  have  earned,  if  the  dam 
had  not  caused  the  water  to  flow  back  on  the 
water-wheel,  and  thereby  impeded  the  operation 
of  the  machinery.  It  is  insisted  that  such  evi- 
dence was  inadmissible,  for  the  reason  that  the 
nght  to  be  proved  were  too  remote  and  uncertain, 
d  that  "  in  actions  for  damages  for  not  fulfilling 
ntracts  for  particular  work  the  plaintiff  cannot 
lages  estimated  on  the  value  of  profits  if  the  work 
anpleted  in  time."  In  support  of  this  proposi- 
number  of  authorities  are  cited.  We  shall  not 
lire  whether,  conceding  the  rule  as  stated  to  be 
pplies  to  an  established  business  which  has  been 
by  the  breach  of  the  contract;  but,  for  the  pur- 
B  opinion,  will  concede  that  the  rule  is  fully  as 
)unsel  have  stated  it.  It  will,  however,  be  found, 
lat  there  is  not  entire  harmony  in  the  decisions  in 
i.  Taft  V.  Tiede,  55  Iowa,  370.  It  is  believed 
eral  and  uniform  rule  has  or  can  be  established, 
e  facts  in  each  particular  case  must  be  considered 
termination  can  be  reached,  for  the  reason,  if  no 
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other,  that  for  breaches  of  a  contract  there  can  be  no  recov- 
ery of  damages  except  such  as  arise  naturally,  and  such  as  the 
parties  may  reasonably  be  supposed  to  have  contemplated  at  the 
time  the  contract  was  entered  into.  Hadley  v.  BaxendaUy 
26  Eng.  Law  &  Eq.,  39S;  MihilU  Manuf'g  Co.  v,  Day^  50 
Iowa,  250.  This,  however,  is  an  action  for  a  tort  or  wrong, 
and  in  such  case  the  defendant  should  respond  in  damages  to 
the  fall  extent  of  the  wrong.  In  such  case  compensation 
should  be  the  rule;  bat,  while  this  is  so,  remote  damages 
should  not  be  allowed,  but  only  such  as  are  sustained  or 
caosed  by  the  wrongful  act.  In  Sedg.  Dam.,  note  1,  p.  80, 
it  is  said  that  "  it  may  be  assumed  to  be  the  general  rule  that 
in  actions  of  tort,  where  the  amount  of  profits  of  which  the 
injured  party  is- deprived  as  a  legitimate  result  of  the  trespass 
can  be  shown  with  reasonable  certainty,  such  profits  consti- 
tute, to  that  extent,  a  safe  measure  of  damages."  And  in 
Wolcott  V.  Mounts  36  N.  J.  Law,  262,  it  is  said  that  the 
earlier  cases,  "both  in  English  and  American  courts,  concur 
in  excluding,  as  well  in  actions  in  tort  as  in  actions  on  con- 
tracts, from  the  damages  recoverable,  profits  which  might 
have  been  realized  if  the  injury  had  not  been  done  or  the 
contract  had  been  performed.  This  abridgment  of  the  power 
of  courts  to  award  compensation  adequate  to  the  injury  suf- 
fered has  been  removed  in  actions  of  tort.  The  wrong-doer 
must  answer  in  damages  for  those  results,  injurious  to  other 
parties,  which  are  presumed  to. have  been  within  his  contem- 
plation when  the  wrong  was  done."  To  the  same  effect  are 
Hamer  v.  Knowles^  30  L.  J.,  Exch.,  102;  SewalVs  Falls 
Bridge  Co,  v,  Fisk^  3  Fost.,  171;  Chandler  v,  Allison^  10 
Mich.,  460;  Wood,  Nuis.,  892;  Dubois  '».  Olaub,  52  Pa.  St., 
238;  Fultz  v,  Wycoff,  25  Ind.,  321;  Park  v.  Chicago  c6  S. 
W.  R,  Co,,  43  Iowa,  636;  Simmons  v.  Brown,  5  R.  L,  299; 
Whiie  V.  Moseley,  8  Pick.,  356.  In  the  last  case  it  is  said: 
"The  interruption  to  the  use  of  the  mill,  and  the  diminution 
of  the  plaintiffs'  profits  on  that  account,  were  alleged  in  the 
declaration,  and  proved  at  the  trial,  and  we  think  this  was 
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aintiffs  are  entitled  to  recover  all  the  damages 
y  reason  of  the  trespass." 
the  appellant  insist  that  the  value  of  the  use 
he  measure  of  damages  to  which  the  plaintiffs 
This  undoubtedly  is  true;  but  how  is  the  value 
be  ascertained?  It  is  said  that  the  lessened 
id  plaintiffs'  loss  of  time,  that  is,  their  skill 
Q  shown,  constitutes  the  value  of  the  use,  or 
I  lost  as  profits.  But  it  seems  to  us  that  this 
ly  the  extent  of  the  loss.  If  the  earnings  or 
3d  to  more  than  this,  then  the  plaintiffs'  loss 
excess.  Besides  this,  the  rental  value  must 
be  measured  by  the  extent  of  the  profits.  If 
^lute  certainty  in  human  evjdence,  the  one 
to  precisely  the  same  as  the  other.  When 
ascertained,  the  value  of  the  use,  or  rental 
inly  known.  When  the  defendants  did  the 
ned  of,  they  were  bound  to  know  what  the 
:  would  be.  They  knew,  or  were  bound  to 
capacity  of  the  mill  would  be  lessened,  and 
tly,  the  earnings  and  profits  would  be  decreased, 
n  question  was  therefore  admissible  for  the 
bling  the  court  to  determine  the  amount  of 
sufficiency  in  this  respect  will  be  hereafter 

Decorah  Woolen-mill  Co.  v.  Oreer^  49  Iowa, 
jrially  different.  In  that  case  the  damages 
ised  on  the  capacity  of  the  mill,  and  it  was 
dence  was  too  uncertain  to  enable  the  court  to 

a  sufficient  degree  of  accuracy  what  the  pro- 
ild  have  been.  Profits  were  not  allowed  in 
Co.  V.  Brysoriy  44  Iowa,  159,  and    Winne  v. 

330.     We  deem  it  sufficient  to  say  that  the 
!  cases  were  based  on  breaches  of  contracts, 
fore  distinguishable, 
ged  that  the  finding  of  the  court  as   to   tlio 
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damages,  and  also  in  relation  to  the  backwater,  and  whether 

2.  PRACTicR     *^^  ^^"^  should  be  abated  to  the  extent  the  court 

couit!'?iS?oas  ordered,  is  not  sustained   by  the  evidence.     In 

of  evidence  m  Considering  these  questions  it  is  practically  con- 
cases  not  tria-  i    i     i  i  .  .  .1  .  ■• 

bie  de  novo.  -  tended  that  this  court  must  examine  the  evidence, 
and  reach  a  conclusion  without  reference  to  what  the  district 
court  did.  The  thought  of  counsel  seems  to  be  that  if  this 
court,  after  reviewing  the  evidence,  should  reach  the  conclu- 
sion that  if  we,  as  an  original  proposition  "would  have 
decide(^the  case  otherwise,"  then  we  should  do  so  now,  not- 
withstanding the  decision  of  tlie  district  court.  It  is  said 
that  the  evidence  in  this  case  was  all  taken  down  by  the  short- 
hand reporter,  and  is  now  presented  to  us  in  the  precise  form 
the  seveAl  witnesses  stated  it  to  the  district  court,  and  there- 
fore we  can  and  should  determine  the  weight  and  value  of 
the  evidence  to  establish  any  given  proposition.  Counsel, 
however,  concede  that  this  is  not  a  trial  court  in  actions  at 
law,  and  that  in  this  court  there  "  must  be  recognized  a  pre- 
sumption in  favor  of  the  correctness  of  the  rulings  of  the 
court  below."  This  is  undoubtedly  true,  and  then  the  ques- 
tion is  pertinent,  when  or  at  what  point  shall  such  pi-esump- 
tion  cease  to  have  effect  upon  the  judicial  mind, — when  a 
doubt  is  created,  or  when  the  mind  is  convinced  that  tlie  ver- 
dict or  finding  of  the  court  is  the  result  of  passion  or  preju- 
dice, as  provided  in  Code,  §  2837?  There  is  a  material  dif- 
ference between  a  verdict  which  is  the  result  of  passion  or 
prejudice,  and  one  which  is  based  on  the  reasoning  faculties. 
The  former  should  be  set  aside,  but  in  the  latter  case  a  more 
difficult  problem  has  to  be  solved.  It  seems  to  us  that, 
practically,  there  can  be  but  two  modes  of  trial  in  this  court. 
One  is  de  novo^  which  obtains  in  equity  causes;  and  the 
other  is  tde  one  which  has  jiniformly  prevailed  in  actions  at 
law,  in  which,  unless  satisfied  that  the  verdict  or  finding  is 
the  result  of  passion  or  prejudice,  this  court  cannot  and 
should  not  interfere.  The  court  or  jury  might  well  conclude 
from  the  demeanor  of  a  witness  on  the  stand  that  he  is 
Vol.  LXVIII— 3 


Digitized  by 


Google 


IE  COURT  OF  IOWA, 

^loppenstein  y.  Fischer  &  Orton. 

Sucli  demeanor  cannot  be  fully  pre- 
however  faithfully  the  evidence  may 
by  the  reporter.  Why  there  has  been 
spect  between  trials  in  actions  at  law 
lly  necessary  to  inquire.  Possibly  it 
it  that  equitable  causes,  prior  to  the 
itution,  were  heard  on  depositions,  and 
uld  determine  as  well  as  the  inferior 
1  should  be  given  to  the  evidence.  The 
Bd  in  this  court  in  actions  at^law  for 
>e  presumed,  has  been  known  to  the 
,  as  it  has  not  seen  proper  to  interfere, 
ere  to  the  rule. 

evidence  with  interest  and^care,  and 
s  to  the  amount  of  damages  allowed 
that  different  minds  might  well  reach 
arger  amount  of  damages  was  estab- 
t,  think  tliey  ought  not  to  be  less  than 
art.  Practically  the  evidence  of  the 
icity  and  earnings  of  the  mill,  and  the 
n  thereof  because  of  backwater,  is  in 
1,  except  that  counsel  insist  that  it  is 
3rtain.  The  evidence  shows  that  the 
I  business,  and,  to  a  reasonable  degree, 
ivn,  and  also  the  capacity  of  the  mill 
fendants  did  the  wrong  complained  of. 
grinding  wheat,  corn,  etc.,  are  shown, 
that  the  evidence  is  sufficiently  deii- 
iiat  the  court  did  not  err,  to  the  preju- 
,  in  the  assessment  of  the  damages. 
ts'  mill  and  dam  were  constructed  in 
2re  the  first  structures  of  the  kind  in 
I  they  have  existed,  and  the  mill  has 
(rated,  since  that  time,  except  at  inter- 
'as  wholly  or  partially  destroyed  by 
1  belonged  to  the  United  States  until, 
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possibly,  in   1841,  when  it  is  said  the  first  publ 

lands  by  the  government  took  place.     The  consti 

the  plaintiffs'  dam  and  mill  was  commenced  in 

when  completed  it  was  operated,  and  has  contini 

operated,   except    at   intervals    from    like   causes 

serious  complaint  of  backwater  until  1877,  when  tl 

ants'  dam  was  raised  or  tightened,  which,  as  the 

claim,  had  the  effect  to  cause  the  water  of  the  strea 

back  over  their  water-wheel,  and  seriously  impede  tl 

ery  and  lessen  the  capacity  of  the  mill.     When  tli 

ants'  dam  was  constructed,  it  undoubtedly  caused  sc 

land  higher  up  the  stream  to  be  flooded,  and  a  poo 

was  no  doubt  created.     Of  this,  it  is  possibly  tri 

could  complain  except  the  United  States;  and  if 

then  or  afterwards,  for  the  period  of  ten  years,  con 

flowed  back  to  where  the  plaintiffs'  dam  was  consi 

the  same  extent  as  it  did  in  1877,  without  comph 

made  by  the  plaintiffs,  or  those  under  whom  thej 

would  possibly  be  true  that  they  would  have   n( 

claim  damages  caused  by  backwater.     About  the  t 

under  whom  tlie  plaintiffs  claim  commenced  the  coi 

of  their  dam,  the  then  owner  of  the  defendants' 

mill  made  complaint  that  such  dam  was  located  in  i 

pond.     But  the  evidence  shows,  without  serious  coi 

,     at  that  time  there  was  no  backwater 
3.  MILLS  and 

water- eld?^'  ^^^^^  ^**"  ^^  ^^^  place  where  the  plair 
as'iSinst^^  was  being  constructed.  This  satisfactoril 
me^^^."^^  because  there  was  then,  and  until  1877 
nized  ford  or  ripple  about  one  mile  1 
upper  mill,  and  the  evidence  shows  that  there  was 
water  above  the  ford  until  after  the  defendants'  dam  ^ 
or  tightened,  as  above  stated,  except  at  intervals  im 
following  repairs  made  to  defendants'  dam.  Upon  ( 
being  made  of  such  backwater,  the  then  owner  of  d( 
dam  replied  that  their  dam  would  settle  in  a  short 
backwater  would  then  disappear.      This  proved 
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)untry  between  tlie 
•s,  which  were  intro- 
li  other  in  some  par- 
ome  that  in  relation 
own  to  exist  for  a 
great  or  perceptible 
;  Decorah  Woolen- 

this,  the  fact  that 
mill  prior  to  1877, 
ould  be  entitled  to 
e  of  the  cases  just 
h  absolute  certainty, 
urate. 

om  the  defendants' 
m  ten  feet  high,  and 

less  than  that.  It 
was  if  it  was  never 
e  use  which  deter- 
ow.,  266;  Mertz  v. 
Vinmpiseogee  Lake 
Wis.,  227;  Powdl 
:he  defendants'  dam 

ition  that  no  prior- 
mill-owner  upon  a 
is  own  estate,  affects 
ietor  above  to  erect 
upon  his  own  land." 
his,  it  seems  to  us, 
3r  has  the  right  to 
lands  of  the  owner 
ed  by  prescription, 
ed  "  that  the  hack- 
ee at  the  upper  end 
'e  the  bottom  level 
"  and  of  this  deter- 
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mination  we  do  not  think  the  defendants  can  justly  com- 
plain. 

Affirmed. 


Baldwin  v.  The  St.  Louis,  Keokuk  &  Northern  R'y  Co.      '-2L 

68 
93 

1.  Expert  Testimony:  when  not  admissible:  proper  manner  op        as 

PILING  LUMBER.    The  work  of  piling  lumber  does  not  in  any  proper        jJJ 
sense  involve  the  exercise  of  technical  know^ledge  or  skill;  and  to  allow       '^ 
one  experienced  in  sach  work  to  testify  how  he  would  have  piled  it  in       106 
a  certain  case,  or  how,  in  his  opinion,  it  ought  to  have  been  piled,  was 
error,  where  the  material  question  was  whether  or  not  it  was  so  neg- 
ligently piled  that  it  fell  upon  and  injured  plaintiff. 

2.  Evidence:  use  of  short-hand  reporter's  notes  in  another 

case:  code,  §  3777.  Under  the  provisions  of  S  3777  of  the  Code,  the 
short-hand  reporter's  notes  of  the  testimony  of  a  witness  cannot  be 
used  on  the  trial  of  another  cause,  without  first  showing,  as  in  the  case 
of  the  use  of  a  deposition,  that  the  witness  himself  cannot  be  produced 
in  court;  and  evidence  that  the  witness  was  reputed  to  have  left  the 
state  was  not  sufiident  for  the  purpose. 

3.  Mcmter  and  Servant:  injury  to  servant  through  negligence 

OF  foreman:  instruction.  While  it  may  be  conceded  that  a  mere 
foreman,  as  the  word  "  foreman  "  is  generally  understood, — that  is  as  a 
laborer,  with  power  to  superintend  the  labor  of  those  working  with 
him, — ^is  a  co-employe  so  far  as  his  own  mere  labor  is  concerned,  for 
whose  negligence  in  that  capacity,  resulting  in  injury  to  a  co-employe, 
the  master  is  not  liable,  yet  an  instruction  asked  in  this  case,  to 
the  effect  that  the  master  would  not  be  liable  for  any  negligence  of  the 
foreman,  unless  it  was  in  the  employment  of  incompetent  men,  or  in  the 
use  of  unfit  machinery  or  appliances,  held  to  have  been  properly  refused. 

4.  : :  NOTICE  to  master.    In  an  action  by  a  servant  for 

ii\jury  sustained  by  the  falling  of  a  pile  of  lumber  upon  him,  on  the 
ground  that  the  defendant  was  negligent  in  not  having  the  lumber 
safely  piled,  if,  as  the  evidence  eeemed  to  show,  the  lumber  was  safely 
piled  in  the  firsc  instance,  but  it  became  unsafe  by  the  subsequent 
removal  of  lumber  from  the  pile,  it  was  incumbent  on  plaintiff  to  prove 
that  the  defemlant,  through  some  responsible  officer  or  agent,  had  actual 
notice  of  the  defect,  or  that  it  had  existed  for  so  long  a  time  that  the 
defendant  should  have  discovered  it  in  the  exercise  of  reasonable  dili- 
gence.   Case  V.  Chicago,  R,  L  dt  P.  R'y  Co.,  64  Iowa,  762,  followed. 
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?t  Court. 

R    16. 

3  was  a  trial  to  a  jur}^, 
red   for   the  plaintiff. 

ant. 


on  a  second  appeal, 
ftl  is  reported  in  63 
ipeal  differs  in  several 
►rnier  appeal,  but  it  is 
lie  difference  in  detail, 
defendant,  and  at  the 
ne  Lawrence  in  taking 
fendant's  lumber-yard. 
,  or  one  standing  next 

fell  on  the  plaintiff, 
plains.     He  avers  that 

which  fell  was  not 
think,  so  shows.  The 
ind  the  different  tiers 
y,  if  not  conclusively, 
original  construction, 
i  been  cut  to  enable 
er  out  of  the  pile,  and 
nd  the   tiers  together 

;  the  pile  at  the  time 
ition,  one  Scroggs,  an 

lumber,  was  allowed 
ction  of  defendant,  as 
led  the  timber.     The 

is  assigned  as  error. 
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The  plaintiff's  object  was,  of  course,  to  show  what  in  the 
opinion  of  the  witness  was  the  proper  way  of  piling  such 
timber.  The  objection  urged  by  the  defendant  is  that  the 
subject  of  the  witness'  testimony  was  not  such  as  to  justify 
tlie  admission  of  expert  evidence;  and  in  this  we  have  to  say 
that  we  think  that  the  defendant's  position  is  correct.  Where 
the  construction  of  a  given  pile  of  timber  is  properly  ex- 
l^lained,  it  appears  to  us  that  a  jury  of  men  not  especially 
experienced  in  piling  timber  would  have  no  difficulty  in 
forming  an  opinion  for  themselves  as  to  the  liability  of  the 
pile  to  fall  and  injure  a  person  who  should  be  near  it.  Such 
work,  it  seems  to  us,  does  not  in  any  proper  sense  involve 
the  mystery  of  technical  knowledge  or  skill.  If  we  are  right 
ia  this,  it  follows  that  it  was  not  competent  for  the  witness  to 
testify  as  to  how  he  would  have  piled  the  timber,  or  how,  in 
his  opinion,  it  ought  to  have  been  piled,  and  the  testimony 
was  improperly  admitted. 

11.     The  plaintiff  was  allowed  to  read,  against  the  objec- 

lection  of  the  defendant,  the  testimony  of  one  Ilosmer,  as 
cevidrxce:    the  same  was  shown  by  the  transcript  of  the 

of^ort-"*^    short-hand    reporter   to   have  been    taken   on  a 

nand  report-     ^  .   t        mi  t      •     •  /.     i  .  i 

er's  notes  in     lormcr  trial,     ihc  admission  ot  the  evidence  is 

another  case: 

Code,  s  3777.  assigned  as  error.  The  question  raised  calls  for  a 
construction  of  a  portion  of  section  3777  of  the  Code.  It  is 
provided  in  that  section  that  the  short-hand  reporter's  notes, 
or  a  transcript  thereof,  duly  certified  by  the  reporter,  shall 
be  admissible  in  any  case  in  which  the  same  are  material  and 
competent  to  the  issue  therein,  with  the  same  force  and 
effect  as  depositions,  and  subject  to  the  same  objections,  as 
far  as  applicable.  The  plaintiff  contends,  as  we  understand, 
that  under  that  section  the  notes,  or  transcript  thereof,  may 
be  read  in  evidence  without  any  showing  of  excuse  for  not 
producing  the  witness  in  court.  But,  in  our  opinion,  his 
position  in  this  respect  cannot  be  sustained.  It  often  hap- 
pens that  the  force  of  a  witness'  testimony  is  greatly  impaired 
by  his  manner  or  appearance  on  the  witness  stand.     Prob- 
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[y  so  where  a  witness  undertakes  to  testifj 
cli  is  untrue,  or  \vbicli  he  does  not  full}' 
testimony,  therefore,  should  be  introduced 
of  the  witness  in  court,  unless  sufBcient 
or  dispensing  with  his  presence.  Where  a 
fied  upon  a  former  trial  has  died,  it  is  com- 
n  law,  to  show  what  his  testimony  upon  the 

Mayor  of  Doiicaster  v,  Day^  3  Taunt, 
ach^  5  Vt.,  172;  Lightner  v.  Wike^  4  Serg. 
same  is  true  where  the  witness  has  become 
ae  other  cases.  See  Greenl.  Ev.,  §  163,  ana 
er  our  system  of  oflScial  short-hand  verbatim 
'islature  has  gone  further,  and  has  provideci 
3  notes,  or  his  extended  transcript  of  them, 
d,  where  the  evidence  is  material  and  com- 
ly  to  the  same  objections  which  might  be 
less'  deposition,  so  far  as  applicable.  But 
ions  which  may  always  be  urged  against  a 
there  does  not  appear  to  be  any  statutory 
itroduction  of  the  witness's  testimony  by 
true,  neither  the  notes  or  transcript  consti- 
;  nor  is  the  testimony  taken  down  by  the 
::ific  reference  to  its  use  upon  a  subsequent 
on.  Such  being  the  case,  it  is  not  to  bo 
notes  or  transcript  will  show  any  statutory 
ise  as  a  deposition.  But  it  does  not  follow 
may  not   be  shown  otherwise,  and,  in  our 

be.  We  cannot  think  that  the  legislature 
rther  than  to  allow  the  reading  of  the  notes 
deposition,  where  a  deposition  in  form  could 

3d,  however,  that  even  a  deposition  may 
ee  where  no  statutory  ground  appears  for 
In  support  of  such  rule  Cook  v.  Blair^ 
cited.  But  in  that  case  no  objection  was 
me   that   there    was   a   want  of  statutory 
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ground    for    taking   the   deposition.      The   objection    made 
was  that  what  might  have  been   good  ground  at   the  time 
the  deposition   was  taken  did  not  exist  when  the  deposi- 
tion was  offered;   bat  the  witness,  not    being  in   court,  it 
appeared  to  us  that  the  deposition  was  properly  -allowed  to 
be  read.     There  may  probably  be  a  waiver  of  objection  for 
want  of  statutory  ground.     Where  a  deposition  is  taken  upon 
notice,  and  the  adverse  party  app3ar3  and  does  not  object  to  the 
want  of  statutory  ground,  as  we  think  in  practice  is  often  the 
case,  there  would,  we  think,  be  strong  ground  for  contending 
that  objection  for  want  of  such  ground  was  waived.     But 
coaceding  that  such  is  the  rule,  it  could  have  had  no  proper 
application  to  this  case.     It  does  not  appear  that  the  defend- 
ant was  notified  that  the  plaintiff  would  offer  to  read  the 
notes  or  transcript  as  a  deposition  until  the  offer  was  made, 
and  until  then  the  dafendant  had  no  reason  to  object. 

.  One  other  position  taken  by  the  plaintiff  remains   to   be 

noticed.     Hs  attempted  to  show  that  the  witness  had  become 

anon-resident  of  the  s-ate.     For  this  purpose  he  introduced 

as  a  witness  one  Brown,  who  testified  that,  by  reputation,  the 

^'tnesa  Hosraer  had  left  the  state.     But,  in  our  opinion,  the 

^act  that  the  witness  had  left  the  state  should  have  been 

^tablished  by  the  testimony  of  some  one  who  knew  the  fact, 

^'*  could  testify  to  circumstances  within  his  knowledge  which 

^oam  justify  the  inference  of  such  fact.     We  know  no  rule 

^J  ^liich  the  fact  could  be  found  from  common  report  or 

^Patation. 

^tl.    The  evidence  showed  that  one  Coller  had  charge  of 

the  y^rd  in  which  the  timber  was  piled.     As  touching  Coller's 

h?/^^BR       duties,  the  defendant  asked  the  court  to  instruct 

IJIJJf'v  loserl    the  jury  "that,  although  they  may  believe  from 

S^^Jg^nceof   the  evidence  that  Coller  was  foreman  of  the  yard 

"^^^on.        of  defendant,  with  power  to  employ  and  discharge 

mu^8^  yet,  unless  they  further  believe  from  the  evidence  that 

Plaintiff  was  injured  by  reason  of  some  negligence  of  Coller 

lu  tlie  employment  of  unfit  or  incompetent  men  to  do   the 
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d  them,  or  by  the  use  of  unsafe  or  unsuitable 
r  appliances  used  in  doing  said  work,  provided 
idant,  then  the  verdict  must  be  for  the  defend- 
ourt  refused  the  instruction,  and  the  refusal  is 
rror.  It  is  contended  by  the  defendant  that  the 
find,  under  the  evidence,  that  CoUer  was,  in 
)me  of  his  duties  at  least,  a  mere  foreman,  and 
I  was  no  negligence  upon  his  part,  except  such 
have  bean  guilty  of  when  acting  as  mere  fore- 
tintiff  could  not  recover.  In  our  opinion,  the 
ras  properly  refused.  It  may  may  be  conceded 
foreman,  as  the  word  "foreman"  is  generally 
-that  is  as  a  laborer,  with  power  to  superintend 
those  working  with  him, — is  a  co-employe  so  far 
lere  labor  is  concerned.  Peterson  v.  Whitehreast 
ing  Co.^  50  Iowa,  673.  But  the  instruction  is 
.  It  could  be  sustained  only  upon  the  ground 
IS  no  evidence  tendinj?  to  show  ne«:liojence  on  the 
r,  or  any  one  else  acting  as  a  superior.  Now, 
)bserved,  the  evidence  showed  that  Coller  had 
3  yard.  If  his  charge  involved  the  duty  of  main- 
spection  of  the  piles  in  reference  to  their  secur- 
tlling  upon  those  employed  near  them,  lie  was, 
the  performance  of  such  duty  as  superior.  The 
Q  perhaps  is  as  to  whether  his  charge  involved 
it  we  think  that  the  jury  might  infer  from  the 
s  that  it  did.  The  jury  must  have  found  that 
t,  when  proceeding  to  work  near  the  pile  of  tlm- 
bound,  as  a  matter  of  reasonable  care,  to  inspect 
ides  in  order  to  ascertain  whether  it  was  so 
onstructed  as  to  be  liable  to  fall,  and  we  are  not 
iay  that  the  finding  was  not  warranted.  It  is 
general  rule  is  that  the  employe  takes  the  risk 
■ects,  unless  he  objects  to  them,  or  has  a  promise 
at.  Probably,  if  the  defects  in  this  case  had 
int    upon    that    side    of    the   pile    where    the 
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plaintiff  was  at  work,  they  should  have  been  considered 
patent,  and  that  the  plaintiff  would  not  be  allowed  to  say 
that  they  were  not  in  fact  observed  by  him.  But  the  evi- 
dence shows  that  the  defects  could  not  be  seen  upon  that 
side.  "We  are  not  prepared  to  say,  therefore,  that,  as  a 
matter  of  law,  the  plaintiff  was  negligent  in  not  discovering 
them.  If  he  was  not,  it  would  seem  to  follow  that  a  duty  in 
that  respect  rested  upon  the  defendant  to  be  discharged  by 
the  person  in  charge  of  the  yard.  Neither  the  expense  nor 
difficulty  of  inspecting  the  pile  appears  to  have  been  such 
that  an  exposure  like  the  one  in  question  should  be  regarded 
as  practically  unavoidable.  We  think  that  the  defendant 
should  have  seen,  in  the  first  place,  as  perhaps  it  did,  that 
the  piles  were  originally  properly  constructed;  and  if,  as  the 
evidence  shows,  the  piles  afterwards  sometimes  became  dan- 
gerous by  reason  of  a  custom'among  the  employes  of  cutting 
the  cross-strips  to  enable  them  to  take  out  sticks  of  timber, 
the  defendant  should  have  exercised  reasonable  diligence  in 
seeing  that  the  piles  were  rendered  safe  again  by  a  supply  of 
other  cross-strips  of  proper  length.  Such  being  our  view  in 
regard  to  the  duty  of  the  defendant,  we  think  that  the 
instruction  asked  and  refused  could  not  properly  have  been 
given. 

IV.     The    court    gave   an   instruction   in    these   words: 
"Before  the  company  can  be  held  for  negligence,  it  must 

4.  — : :  have  had  notice  of  the  dangerous  condition  of 

master.  the  pile  of  timber,  or,  by  the  exercise  of  ordinary 

care,  have  been  able  to  know  it,  in  which  case  notice  will  be 
presumed;  but  if  the  timbers  were  piled  by  the  employes  of 
the  defendant,  under  its  direction,  this  will  be  notice  of  itself 
sufficient  to  bind  the  defendant  for  negh'gence."  The  giving 
of  this  instruction  is  assigned  as  error.  It  is  objected  that 
the  court  erred  in  its  rule  in  respect  to  the  notice  that  would 
bind  the  defendant.  It  seems  probable  that  the  idea  which 
the  court  had  in  mind  was  that  if  the  defendant,  by  its 
employes,  constructed  the  piles  originally,  and  they  were 


Digitized  by 


Google 


>F  IOWA, 


,  the  defendant  would  be 
jcts.  But  the  evidence 
le  pile  in  question  was 
)ecanie  dangerous  after- 
cross-strips.  The  court 
Notice  of  subsequently 
of  anything  which  the 
il  construction.  If  tlie 
;t,  as  seems  probable,  it 
prove  that  the  company, 
rent,  had  actual  notice  of 
ong  that  the  defendant 
cise  of  reasonable  care, 
opened  did  not  show  a 
ro,  E.  I.  <&  P.  Ry  Co., 
action  it  appears  to  us 

but  as  to  some  of  them 
ntly  expressed  in  what 
may  say  that  probably 
upon  another  trial. 

Reversed. 


50N. 

[KR     ABOUT   TO     LEAVE    THE 

property  which  is  ordinarily 
it  the  owner  is  about  to  leave 
b  the  officer  for  the  wrongful 
ed  by  declarations  previously 
be  ntate,  for  he  has  a  right  to 
ch  declarations  are  not  admis- 
)r  so  near  the  time  of  starting 
ktions  made  two  or  three  days 
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: : :  .    Nor  is  it  competent  in  such  a  case  for 

the  officer  to  show  that  he  -was  informed  before  making  the  levy  that 
the  plaintiff  had  left  the  state ;  nor  to  show  that  after  plaintiff  had  left 
his  place  of  residence  his  floods  were  foand  in  a  condition  indicating  an 
intention  to  remove  them  from  the  town. 


3.  :    :  -;    instruction.      An   instruction    asked    by 

defendant  (see  opinion)  held  to  have  been  properly  refused,  because  it 
was  not  warranted  by  the  evidence,  and  because  it  was  not  in  harmony 
with  the  doctrine  above  set  forth. 

4.  Evidence:  va^lueop  household  goods:  competency  of  owners 

TO  testify  to.  a  husband  and  wife  who  are  the  owners  of  ordinary 
household  goods  may  testify  as  to  their  value  without  proof  of  their 
knowledge  of  the  value  of  such  goods.  Such  knowledge  will  be  pre- 
sumed. 

Apjpeal  from  Harrison  Circuit  Court. 

TuuRSDAY,  December  17.   * 

This  action  was  brought  against  the  defendant,  Garrison, 
as  sherijffof  Harrison  county,  to  recover  for  damages  alleged 
to  have  been  sustained  by  levy  upon  and  sale  made  by  the 
defendant  of  certain  household  furniture  alleged  to  be  exempt 
from  execution.  There  was  a  trial  to  a  jitry,  and  verdict  and 
judgment  were  rendered  for  the  plaintiff.  The  defendant 
appeals. 

H.  JI.  Roadifer^  for  appellant. 

S.  H.  Cochran  and  J,  H,  Smithy  for  appellee. 

Adams,  J. — I.  The  defendant  admitted  the  levy  and  sale, 
at  least  in  respect  to  some  of  the  goods,  but  denied  that  they 
1  KTEcu-  were  exempt,  because,  at  the  time  of  the  levy, 
empt  prop-  ^^^^  plaintiff  had  started  with  his  family  to  leave 
Sbout^toF^'ve  the  state.  The  defendant  also  pleaded  that,  even 
dence:  estop-  if  the  plaintiff,  with  his  family,  had  not  started 
to  leave  the  state,  he  was  estopped  from  denying 
that  he  had  started  to  leave  the  state,  because  he  started  on  a 
journey  with  his  family  and  left  the  county,  and,  before  start- 
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ing,  informed  divers  persous  that  he  was  intending  to  leave 
'  '3h  fact  came  to  the  defendant's  knowledge,  and 
>  l>eHeving  the  plaintiff 's  statement,  and  rely- 
9ame  as  true,  made  the  levy  in  question.  The 
irred  to  so  much  of  the  defendant's  answer  as 
oppel,  and  the  demurrer  was  sustained.  The 
gns  the  ruling  sustaining  the  demurrer  as  error, 
n  the  court  did  not  err.  The  defendant  was  not 
iting  upon  an  expression  of  intention.  It  was 
right  to  change  his  intention,  as  the  defendant 
mown. 

lefendant  introduced  as  a  witness  one  Bolter, 
that  about  July  2  or  3,  ISSi,  he  had  a  conver- 
tion  with  the  plaintiff  relative  to  his  leaving 
e  state.  He  was  then  asked  to  state  what  the 
was.  But  the  court,  upon  objection  by  the 
iided  the  evidence,  and  the  defendant  assigns 
error.  The  plaintiff  did  not  start  upon  his 
July  5th.  A  declaration  of  intention  made  after 
so  near  the  time  of  starting  that  the  declaration 
•ded  ^s  a  part  of  the  res  gestw,  would  have  been 
tending  to  characterize  the  act.  But  we  think 
►n  w^as  not  made  sufficiently  near  the  time  of 
properly  regarded  as  a  part  of  the  res  gestce^ 
of  no  other  ground  upon  which  evidence  of  it 
Itted. 

defendant  offered  to  show  \>y  one  Massie,  his 
le  was  informed,  before  the  levy,  that  theplaint- 
^  had  left  the  state.  The  evidence,  under  the 
aintiff 's  objection,  was  excluded,  and  we  think 
plaintiff  could  not  be  held  to  lose  his  right  of 
reason  of  any  information  which  an  officer  or 
ight  receive. 

lefendant  offered  to  show  by  one  Copeland  that, 
itiff  had  started  upon  his  journey,  he  went  to  the 
aintiff 's  house,  and  found  some  of  his  furniture 
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boxed  up,  and  clothing  and  bedding  in  a  confused  con- 
dition.  The  court,  under  the  plaintiff's  objection,  ex- 
cluded the  evidence,  and  we  think  rightly.  Thd  condition 
of  tlie  plaintiff's  furniture  might  indicate  an  intention  to 
remove  from  that  town^  bat  we  cannot  say  that  it  indicated 
anything  more. 

V.     The  defendant  asked  an   instruction  in  these  words: 
"If  you  find  from  the  evidence  that,  prior  to  the  time  the 

3.  — : :    oflBcer  levied    upon   the  goods  in  question,  the 

stnictiou"  plaintiff  had  started  to  leave  the  state,  then,  in 
that  case,  the  goods  so  levied  upon  were  not  exempt,  and 
plaintiff  cannot  recover  in  this  action.  The  word  'start'  is 
not  limited  to  the  actual  setting  out  upon  a  journey;  it 
means  as  well  the  commencement  of  an  enterprise  or  under- 
taking, and,  in  determining  in  this  case  whether  plaintiff, 
prior  to  the  time  the  goods  in  question  were  taken  by  the 
offi3er,  started  to  leave  the  state,  you  should  take  into  consider- 
ation the  statement,  if  any,  made  by  the  plaintiff  with  refer- 
ence to  his  intending  to  remove  from  the  state;  his  acts  and 
conduct;  the  disposition,  if  any,  made  of  his  property;  the 
condition  in  which  he  left  his  dwelling;  the  condition  of  the 
furniture  in  the  house;  the  statements,  if  any,  made  by  him 
after  his  return  as  to  where  he  had  been."  The  court  refused 
to  give  this  instruction,  and  the  defendant  assigns  the  refusal 
as  error.  It  may  be  conceded  that  the  rule  embraced  in  the 
first  sentence  of  the  instruction  is  correct.  It  may  be  con- 
ceded, also,  that  under  Graw  v,  Majining^  54  Iowa,  719,  the 
word  "start"  is  not  limited  to  the  actual  setting  out  upon  a 
journey.  But  that  case  has,  we  think,  no  application  to  this. 
Tlie  plaintiff  did  not  leave  the  state  with  his  family,  but  went^ 
to  Chickasaw  county,  where  he  remained  with  his  father 
until  November,  and  returned  to  Harrison  county.  The 
question  was  not  as  to  when  a  person  can  be  said  to  start  to 
leave  the  state,  where  the  intention  to  leave  is  conceded,  and 
where,  also,  something  had  been  done  towards  carrying  the 
intention  into  execution.     It  was  not  necessary,  therefore,  to 
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ing  of  the  word  ''start."  The  plaintiff  denies 
anything  with  the  intention  of  leaving;  and 
)  had  such  intention,  and  commenced  putting 
»vas  a  question  for  the  jur}',  and  was,  we  think, 
ted.  The  court  instructed  the  jur}'  that  there 
an  attempted  departure  without  the  intention 
the  purpose  of  residence.  Some  of  the  circum- 

mentioned  in  the  instruction  asked  as  indi- 
;ion  to  leave  the  state  we  have  already  said 
considered.     The  instruction,  therefore,  was 
I. 
•diet  and  judgment  were  for  $162.30.     It  is 

property  was  not  of  that  value.  It  may  be 
:eded  that,  according  to  the  testimony  of  the 
iterested  witnesses,  it  would  appear  that  the 
ict  and  judgment  were  too  large.  But 
rding  to  the  testimony  of  the  plaintiff  and 
d  appear  otherwise,  and  we  cannot  disregard 
It  is  insisted,  to  be  sure,  that  they  were 
witnesses,  because  it  did  not  appear  that  thej- 
L  with  the  value  of  such  property.  But  the 
dinary  household  goods.  It  was  such  as  all 
5 accustomed  to  buy;  and,  while  they  may  not 
;es  of  tlie  value,  we  think  that  they  may  be 
ve  such  knowledge  upon  the  subject  as  to 
ipetent  to  testify  upon  it.  We  see  no  error 
lings  of  the  court,  and  the  judgment  must  be 

Affirmed. 
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HOBAK  V.  HOBAK. 

1.  Api>eal  to  Supreme  Court:  frok  ruuko  on  motion  fob  change 
OP  venue:  no  appbaIj  allowed.  Allertan  v,  Eldridge^  56  Iowa,  709, 
and  Qrotes  v,  Richmond,  58  Id.,  54,  followed. 

Appeal  from,  Linn  District  Court, 

Thubsday,  Decembeb  17. 

The  plaintiff,  who  is  the  wife  of  the  defendant,  brought 
this  action  to  recover  alimony  npon  the  ground  that  the 
defendant  had  driven  plaintiff  away  from  her  home.  The 
defendant  moved  that  the  place  of  trial  be  changed  to  John- 
son county,  the  place  of  liis  residence.  The  motion  was 
overruled,  and  defendant  ajjpeals. 

H.  J,  Horak  and  S,  H,  Fairall^  for  appellant. 

Thompson  <k  Lanning^  for  appellee. 

KoTHBOOK,  J. — It  appears  from  the  averments  of  the  peti- 
tion that  the  plaintiff  is  a  resident  of  Linn  county.  The 
defendant  is  a  resident  of  Johnson  county.  Counsel  for 
the  defendant  insist  that  a  suit  for  alimony  is  purely  a  per- 
sonal action,  and  should  be  brought  in  the  county  of  the 
defendant's  residence,  and  that  the  court  erred  in  overruling 
the  motion  to  change  the  place  of  trial.  After  the  motion 
was  overruled  the  defendant  filed  an  answer,  and  no  further 
action  was  taken  in  the  case.  The  appeal  was  taken  from  the 
order  overruling  the  motion. 

We  have  held  that  an  appeal  will  not  lie  from  a  ruling 
made  on  a  motion  to  change  the  place  of  the  trial  of  an 
action.  Allerton  v.  Eldridge^  56  Iowa,  709;  Groves  v. 
Siehm^nd,  58  Id.,  54.  In  view  of  what  is  held  in  these 
cases,  this  appeal  cannot  be  entertained.  If  we  were  to  con- 
cede that  the  motion  was  well  taken,  the  case  would  not  be 
Vol.  LXVIII— 4 
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3  cited.     An  appeal  may  be  taken  from 
Meeting  a  substantial   right  in  an  action, 

effect  determines  the  action,  and  prevents 
hicli  an  appeal  might  be  taken."     Code, 

The  court  below  had  jurisdiction  of  the 
of  the  parties;  and  an  action,  if  brought 
ity,  can  tliere  be  prosecuted  to  a  ternii- 
defendant,  before  answer,  demands  a 
J  of  trial  to  the  proper  county.  Code,  § 
,  if  incorrect,  was  nothing  more  than  an 
I  a  motion  for  a  change  of  venue,  and  from 
al  lies.     The  appeal  must  be 

Dismissed. 


The  State  v.  Tucker. 

me  Court :  presumption  in  payor  of  abstract 
;re  an  abstract  parports  to  be  an  abstract  of  all  the 
)resamed,  in  the  absence  of  a  statement  to  the  con- 
d  abstract,  that  the  evidence  set  out  was  made  of 
)elow. 

MENT  of:  misconduct  of  juror.  The  affidavit 
i  is  informed  and  believes  that  one  of  the  jurors  was 
ecified  misconduct  is  not  sufficient  to  establish  the 


rom  Ringgold  Disti^ict  Court, 
iiURSDAY,  December  17. 

as  convicted  of  the  crime  of  larceny,  and 
lered  upon  the  verdict.     He  now  appeals 

or  appellant. 
tomey-generalj  for  the  State. 
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The  State  v.  Tucker. 

Adams,  J. — The  attorney-general  moves  to  dismiss  the 
appeal,  on  the  ground  that  the  evidence  in  the  case  was  never 
1.  PRACTicB  made  of  record.  But  the  abstract  filed  by  appel- 
^uTt^vre-  lant  purports  to  be  an  abstract  of  all  the  evidence, 
favor  of  ab-     and,  in  the  absence  of  any  showing  to  the  con- 

stract  not  de-  '  i  ,  .  i 

nied.  trary,  we  assume  that  the  evidence  set  out  was 

made  of  record.  If  the  fact  is  as  the  attorney-general  claims, 
— that  the  evidence  was  not  made  of  record, — he  should  have 
filed  an  additional  abstract  so  stating;  and  if  his  statements 
were  not  denied  by  the  appellant,  we  would,  under  our  rules 
and  practice,  assume  the  statement  to  be  true.  But  his 
omission  to  do  so  does  not  prove  to  be  material  in  this  case, 
because  the  abstract,  taking  it  to  be  a  fair  presentation  of  the 
record,  does  not,  so  far  as  we  have  been  able  tf>  discover, 
reveal  any  error.  The  appellant  has  filed  no  argument,  and 
it  is  not  onr  custom  in  such  cases  to  enter  into  an  extended 
discussion  of  what  we  may  suppose  that  the  defendant  relies 
upon  for  a  reversal. 

The  appellant  complains  that  one  of  the  jurors  was  prej- 
udiced against  him,  and  made  an  improper  statement  during 
the  trial.     He  filed  his  own  aflSdavit  in  which  he 

2.  YSBDIGT  : 

o?M^TOn-°*  states  that  he  is  informed  and  believes  that  one 
duct  of  Juror,  gtephenson,  who  was  one  of  the  jurors,  stated, 
during  the  trial,  to  one  Vance  that  he  would  find  the  defend- 
ant guilty  or  hang  the  jury.  But  the  fact  that  the  defend- 
ant was  so  informed  and  believed  would  not  be  suflScient  to 
prove  the  improper  conduct  of  the  juror.  In  our  opinion 
the  judgment  of  the  district  court  should  be 

Affirmed. 
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ward's  land  on  partition:  lia- 
bond  for  proceeds  of  sale: 
OF  SEVERAL  WARDS.    When  the 
t  a  guardian's  sale,  but  at  a  referee *8 
ition,  there  is  no  provision  of  statute 
ial  bond  for  the  proceeds,  and  the 
ible  therefor.     But  where  the  sure- 
only,  in  one  bond,  for  four  wards, 
ment  should  not  have  been  rendered 
!  of  the  wards  for  more  than  $150, 
i  parties,  and  it  was  shown  that  a 
them  of  a  fair  share  of  the  security. 

on  District  Court. 

[:C£MBEB   17. 

the  plaintiff,  Kate  Hooks, 
,8  lier  former  guardian,  and 
id  Stocker,  as  sureties  upon 
8  a  trial  without  a  jurj",  and 
;  Evans  only.     The  plaintiff 


Berry^  for  appellants. 
mithy  for  appellees. 

at  Evans  was  charged  witii 
3ney  and  notes  which  came 
e  sale  of  certain  real  estate. 
3'  general  bond.  The  ruling 
rdian  was  liable,  but  that  the 
t,  was  doubtless  based  upon 
Johiistoriy  51  Iowa,  152,  and 
But  the  ruling  in  those  cases 
proceeds  of  sales  made  by  the 
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Hooks  V.  Evans  et  al. 

guardian  himself.     In  the  case  at  bar  the  sale  was  made   by 
referees  in   a  proceeding  for  partition.     The  qnestion   pre- 
sented is  as  to  whether  the  ruling  in  those  cases  is  applicable 
to  this.     In  onr  opinion  it  is  not.     The  Code  expressly  pro- 
vides that  the  guardian,  when  about  to  sell  real  estate,  shall 
give  a  special  bond  as  security  for  the  proceeds  of  the  sale, 
as  a  condition  precedent  to  his  right  to  sell.     Section  2261. 
Where  such  bond  is  given,  it  has  been  repeatedly   held  that 
the  ward  cannot  look  to  the  sureties  upon  the  general  bond, 
in  ease  of  failure  of  the  guardian  to  account  for  the  proceeds. 
In  Bunee  v.  Bunce^  above  cited,  the  court  went  further,  and 
held  that,  even  where  a  special  sale  bond  was  not  given,  the 
ward  could  not  look  to  the  sureties  upon  the  general  bond, 
because  those  sureties,  when  they  signed  the  general  bond, 
had  a  right  to  suppose,  in  case  of  a  guardian's  sale  of  real 
estate,  that  a  special  sale  bond  would  be  given,  and  it  was 
thought  that  their  liability  could  not  properly  be  held  to  be 
gi^ter  than  they  had  reason  to  suppose  it  would  be  at  the 
time  it  was  assumed. 

When,  however,  real  estate  of  the  ward   is  sold,  not  at  a 
guardian's  sale,  but  at  a  referee's  sale,  made  in  proceedings 
for  a  partition,  the  case  is  different.     There  is  no  provision 
<>*  statute  that  a  special  bond  shall  be  given,  and  the  sureties 
^Dnot  be  allowed  to  say  that   they  had   reason  to  suppose 
that  there  would  be.     Their  liability,  therefore,  must  be  de- 
termined solely  by  the  terms  of  their  con  tract.     Oom.  v.  Loyd^ 
l^Phila.,  221 ;  Blauserv.  Diehl,  90  Pa.  St.,  350.     Now,  when 
^6  look  into  their  contract,  we  find  it  to  be  that  the  guardian 
'  shall,  from  time  to  time,  whenever  thereunto  required  by 
»*w,  render  and  pay  to  said  minors  all  moneys,  goods,  chat- 
^^^  title-papers  and  effects  which  may  come  into  the  hands 
^^  possession  of  such  guardian."     It  is  urged  by  the  sureties 
that  these  words  are  to  be  construed  with  reference  to  the 
circumstances  existing  at  the  time  the  bond  was  given,  and 
that,  80  construed,  the  contract  could  not  be  held  to  cover 
the  moneys  and  notes  in  question,  because  at  that  time  they 


Digitized  by 


Google 


PREME  COURT  OF  IOWA, 

Hooks  Y.  Evans  et  al. 

.  It  is  also  urged  that  the  statute  provides 
of  the  bond  shall  be  double  the  value  of  the 
ind  of  the  i-euts  and  profits  of  the  real  estate; 

estate  not  then  in  existence,  like  that  in 
»ot  be  taken  into  consideration  in  fixing  the 
ond,  we  ought  to  presume  that  it  was  not 
the  law  that  the  bond  should  be  regarded  as 
But  we  cannot  think  that  the  intention  was 
[)uld  be  without  security  for  such  property. 
Id  not  be  estimated  in  fixing  the  amouut  of 
5  bond  is  to  be  double  the  value  of  the  per- 
i  seen;  and,  besides,  an  additional  bond  can 

time  to  time,  as  the  court  shall  think  that 
on  of  the  ward  demands.  This  property 
>  the  hands  of  the  guardian  as  the  ward's 
)ut  not  as  the  proceeds  of  a  guardian's  sale 

which  a  special  provision  is  made,  we  think 
like  other  personal  estate  of  the  ward,  and 
in  question  as  security  for  it. 
i  by  the  sureties  that,  even  if  such  were  the 
lase  of  a  referee's  sale,  it  ought  not  to  be 
se  at  bar,  because  what  was  set  up  as  a  ref- 
>t  such  in  fact,  and  ought  not  to  be  regarded 
We  do  not  deem  it  important  to  specially 
ions  urged  against  the  validity  of  the  sale. 

the  purchasers  at  the  sale  have  paid  their 
plaintifl^  has  elected  to  take  judgment  for 

the  guardian,  to  whom  it  was  paid.     Under 
ces,  she  would  be  estopped  from  questioning 
he  sale,  and  we  do  not  think  that  we  would 
AS  proceeding  in  holding  it  invalid, 
tion  remains  to  bo  determined,  and   that  is 

for  which  these  sureties  are  liable  in  this 
nent  against  the  guardian  was  for  $736.12. 
the  bond  is  $600.  The  judgment  against 
it  be  for  the  amount  of  the  penalty  of  the 
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Tbe  State  y.  Goon. 

bond,  but  for  the  fact,  which  remains  to  be  sti 
was  appointed  guardian,  not  only  for  the  j 
three  others,  and  the  bond  in  question  was  , 
benefit,  and  was  the  only  one  given  for  the  fo 
fest  that  the  aggregate  liability  of  the  suret 
wards  could  not  exceed  $600.  The  other  t 
not  made  parties,  and  without  them  no  ju( 
rendered  by  which  their  rights  can  be  irapaii 
that  the  court  below  should  have  rendered  ju 
the  sureties  for  $150,  and  only  that. 


The  State  v.  Coon. 

1.  Praotice  in  Supreme  Court:  criminal  case:  d 
The  iastructions  in  this  case  being  correct  as  abstract 
and  it  beinp:  impossible  to  pass  on  other  questions  wi 
which  is  not  set  forth  in  the  record,  the  jud^^ment  o 
is  afiSrined. 

Appeal  from  Mitchell  District  C 

TiiuBSDAY,  December  17. 

The  defendant  was  indicted,  tried,  convicte 
for  the  crime  of  larceny  in  the  night-time  in 
ing,  and  he  appeals. 

No  appearance  for  appellant. 

A,  J.  Baker  J  Attorney-general^  for  the  Sta 

RoTHEocK,  J. — The  case  is  presented  to  us 
cript  of  the  indictment,  the  instructions  of  tl 
jury,  and  the  verdict,  judgment  and  motion  i 
The  evidence  is  not  contained  in  the  record. 
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Bit  the  defendant  excepted  to  soma 
the  overruling  of  objections  to 

>  examined  the  instructions,  and 

as  abstract  propositions   of  law. 

ridence,  determine  their  applica- 
The  same  may  be  said  as  to  the 

m  of  evidence. 

Affirmed. 


.  Union  County. 

irt:     PERTINENCY     OP     INSTRUCTIONS: 

r  lower  court.  Where  the  abstract 
but  failed  to  show  what  they  were,  and 
a  were  given,  some  of  which  stated  the 
ssues  were  not  set  forth  in  the  abstract, 
istructions  which  were  set  forth  was  ques- 
y  were  not  pertinent  to  the  issues,  held 
ly  what  the  issues  were,  it  must  presume 
I  the  instructions  complained  of. 

lACT  FOR  BUILDING  BRIDGE  ON  DEFECT- 

B  FOR  flan:  EVIDENCE.  In  an  action 
ding  a  county  bridge,  where  the  bridge 
f  the  defective  plan  on  which  it  was  built, 
ividence  (see  opinion)  to  justify  the  jury  in 
intiif  on  the  ground  that  the  county  was 


dams  District  Court. 

J  December  17. 

,  contract  for  building  a  bridge, 
and  verdict  and  judgment  were 
The  defendant  appeals. 

J.  M.  Milliganj  for  appellant, 
lee. 
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Holland  y.  Union  County. 

Adams,  J. — What  the  issues  were  in  this  case  the  record 

before  us  does  not  very  distinctly  show.     The  petition,  as  set 

out  in  tlie  abstract,  contains  no  averment  that 

I.  PRACTICE 

TOurPper^  the  plaintiff  built  a  bridge  for  the  defendant,  or 
instnfctions :  ^^^  anything  else  in  pursuance  of  any  contract 
FnTav^r'of'''  with  the  defendant.  It  merely  shows  that  the 
owercoor .  pij^[,^tiff  entered  into  a  contract  to  build  a  bridge, 
writbout  any  averment  of  performance.  It  does  not  even 
show  wheth3r  the  plaintiff  was  to  build  a  bridge  according  to 
a  given  plan,  or  whether  he  was  to  build  a  good  and  suitable 
bridge.  The  answer  contains  a  general  denial,  but  admits  a 
contract  for  building  a  bridge.  So  far  as  the  petition  and 
answer  set  out  in  the  abstract  show,  there  was  no  issue  made 
by  the  same  upon  which  the  parties  could  have  gone  to  trial. 
When  we  look  to  the  instructions  to  discover  what  the  issues 
were,  we  lind  that  the  abstract  does  not  aid  us.  It  merely 
shows  that  the  issues  were  stated  to  the  jury  in  instructions 
numbered  1,  2,  3  and  4;  but  those  instructions  are  wholly 
omitted  from  the  abstract.  We  have,  then,  an  abstract  which 
shows  aflirmatively  that  there  were  issues,  but  which  fails  to 
show,  except  by  mere  inference,  what  those  issues  were. 
The  errors  assigned  pertain  to  a  question  as  to  the  correct- 
ness of  one  instruction  given,  and  to  a  question  as  to  the 
sufficiency  of  the  evidence  to  support  the  verdict.  It  is 
manifest  that  wo  cannot  determine  such  questions  in  ignor- 
ance of  the  issues.  The  condition  of  the  record  being  such 
as  it  is,  we  might  perhaps  be  justified  in  dismissing  the 
appeal.  But,  upon  looking  into  the  evidence  introduced  and 
the  instructions  given,  we  have  to  say  that  the  principal,  if 
not  the  whole,  question  controverted  appears  to  have  been  as 
'to  who  was  responsible  for  the  plan  upon  which  the  bridge 
was  built.  It  is  undisputed  that  the  bridge  was  an  utter 
failure.  It  began  to  fall  before  it  was  completed.  But  there 
was  no  defect,  so  far  as  the  evidence  shows,  in  the  workman- 
ship, and  we  do  not  understand  that  the  county  claims  in 
argument  that  there  was  any  defect  in   that   respect.     The 
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le  plan.     It  ought  never  to  have  been  adopted. 
;ard  it  as  unsuitable. 

38  differ  as  to  who  was  responsible  for  it. 
il  question  which  was  tried  below,  and  we 
•e  justified  in  assuming  that  it  arose  upon  the 
1  plaintiff,  we  think,  must  have  averred  the 
something  as  a  ground  of  recovery.  We  say 
efendant  did  no'  demur  to  the  petition,  but 
jneral  denial,  as  if  the  averments  undenied 
the  plaintiff  to  recovery.  Now,  we  cannot 
erred  that  he  built  a  suitable  or  sufficient 
such  was  unquestionably  not  the  fact,  and  he 
I  that  he  did.  His  pretense  is  that  his  con 
'  to  build  the  bridge  according  to  a  given 
ach  contract  he  has  performed.  We  think 
ive  so  averred  in  substance.  We  can  con- 
;  else  as  probably  averred  which  would  prop- 
d  for  a  denial  on  the  part  of  the  defend- 
ction  was  drawn  up  on  the  theory  that  there 
3  such  an  issue,  and,  as  the  abstract  shows 
issues  which  are  not  disclosed,  we  must 
re  was  an  issue  which  made  the  instruction 
instruction  to  which  we  refer  is  theonenum- 
>mitted  the  question  as  to  whether  the  plan 
bridge  was  built  ''  had  been  approved  and 
board  of  supervisors,  or  its  duly-authorized 
ndisputed  evidence  shows  that  a  plan  had 
d  bids  had  been  solicited  for  buildinir  the 
f  to  that  plan,  and  that  the  plaintiff's  con- 
Id  the  bridge  according  to  that  plan.  But 
3  such  as  to  leave  the  question  doubtful  as  to 
n  was  one  of  his  adoption,  or  of  the  board, 
ts  agent.  The  word  "  adopted,"  as  used  in  the 
manifestly  used  to  denote  the  assumption  of 
It  seems  to  us  that  it  was  appropriately  used, 
•y  must  have  understood  it  in  the  way  in 
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which  it  was  intended  to  be  understood.  If  the  board, 
through  its  agent,  assumed  the  responsibility  of  the  plan, 
then  the  plaintiflF's  theory,  and  the  only  theory  upon  which 
the  case  was  tried  upon  Ills  part,  was  sustained. 

The  objection  which  the  defendant  urges  to  the  instruction 
is  that  there  was  no  issue  to  which  it  was  pertinent.  But,  as 
we  have  already  endeavored  to  show,  the  petition  and  answer 
as  set  out  in  the  abstract  make  no  issue  upon  which  the  case 
cowld  have  been  tried;  and,  as  the  court  gave  four  instructions 
stating  w^hat  the  issues  were,  but  which  instructions  are  not 
set  out,  we  must  assume  that  there  were  issues  which  the 
pleadings,  as  abstracted,  do  not  show,  and  that  those  issues 
embraced  the  real  question  which  appears  by  the  evidence  to 
have  been  controverted  on  the  trial.  Under  these  circum- 
stances, then,  we  are  not  justified  in  saying  that  the  instruc- 
tion was  not  pertinent. 

The  defendant  insists,  however,  that  there  is  no  evidence 
which  justified  the  instruction.  The  jury  must  have  found 
tliat  there  was,  but  the  defendant  insists  tliat  the  verdict  is 
Without  support.  In  our  opinion  there  was  evidence  which 
oiade  the  instruction  proper;  and,  if  we  are  correct  in  this,  it 
follows  that  the  verdict  is  not  without  support. 

The  court,  by  the  instruction  given,  employed  that  mode 
^^  submitting  the  question  as  to  who  assumed  the  respon- 
^^«>t7i^rcY:      sibility  of  the  plan.     It  must  have  been  adopted 
JJJJj^t^or     by  one  party  or  the  other,  and  the  determination 
f^f^®  on  de-  of  the  party  who  adopted  it,  or  assumed    the 
Jbio  ^*Pon-.  responsibility  of  it,  was  the  turning  point  in  the 
€»Qc^        case.     The  plaintiff  admits  that  he  believed  that 
a  Dridgg  built  upon  the  plan  would  be  suitable  and  sufficient, 
*^^  g^^ve  the  board  and  its  agent  his  opinion  to  that  effect, 
liut  1^^  testified,  in  substance,  that  he  had  doubts  about  it, 
ana  tVif^t,  having  doubts  about  it,  he  advised  against  its  adop- 
tion.      j|.  jg  |.pyQ  |.jjj^|j  Q^Q  q(  ^\^q  supervisors  testified  that  he 
gn^rajitied  the  plan;  but  the  plaintiff  testified  that  he  did  not, 
m  expressly  refused  to  guaranty  it ;  and  so,  on  that  point,  there 
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at  it  is  undisputed  that  the  plaintiff 
ally  undisputed  that  stringent  con- 
him  in  drawing  it,  and  that  is  that 
use  of  certain  old  material,  and 
on  was  what  rendered  the  plan 
lot  give  the  span  sufficient  height 
I,  also,  that  a  question  was  raised 
irties  as  to  the  sufficiency  of  the 
according  to  the  plaintiff's  testi- 
i  him  to  advise  against  the  adop- 
^or  of  a  different  plan,  though  the 
e  of  the  old  material  and  make  a 
he  board  seems  to  have  been  very 
material,  and  indisposed  to  enter- 
exclude  it.  While  it  is  true,  aa 
ntiff  drew  the  plan,  yet  it  is  also 
as  a  part  of  the  contract  by  which 
before  the  work  was  let,  the  plan 
rd,  and  used  as  its  own  property 
bridge-builders  to  bid  for  the  work 
rding  to  it. 

there  is  no  evidence  that  the  plan 
le  board.  But  the  board  had  com- 
ctingfor  the  building  of  this  bridge 
the  name  of  Hudson.  Whatever 
le  through  Hudson,  and  no  ques- 
respect  to  his  authority.  Besides, 
did  formally  recognize  Hudson's 
inent  of  the  larg3r  part  of  it  dur- 
rk.  In  our  opinion  the  judgment 
[be 

Affirmed. 
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The  State  y.  Mower. 


The  State  v.  Mowee. 

i.  Criminal  Evidence:  assault  with  intent  to  kill:  accessory. 
1  he  evidence  (see  opinion)  held  sufficient  to  show  that  defendant  was 
accessory  to  an  assault  with  intent  to  kill. 

2.  Criminal  Law:  assault  with  intent  to  kill:  measuke  of  pun- 
iSHicENT.  Five  years  in  the  penitentiary  held  not  excessive  punishment 
for  an  assaalt  with  intent  to  kill. 

Appeal  from  Benton  District  Court, 

Thursday,  December  17. 

I^efendant  was  indicted  with  another  for  an  assaalt  with 
ao  intent  to  commit  murder,  and  upon  a  separate  trial  was 
convicted.     He  now  appeals  to  this  court. 

^^.  C,  Connelly  for  appellant. 

-4-  J,  Baker^  Attorney -general^  for  the  State. 

Bhx3k,  Ch.  J. — I.  The  defendant  and  Margret  A.  Bet- 
singer  were  jointly  indicted  for  an  assault  with  intent  tocom- 
^erirt^^'^^^  mit  murder  upon  Alexander  Betsinger,  the  hus- 
^J^uitwith  band  of  Margret.  The  evidence  shows  that  the 
**^^^^«aory.  *  wife,  in  an  altercation  with  the  husband,  shot  him. 
defendant  now  insists  that  there  was  no  evidence  before  the 
^'^trict  court  connecting  him  with  the  crime.  He  complains 
^^  Ho  error  in  the  proceedings  other  than  that  the  verdict 
^^ks  the  support  of  the  evidence. 

^L  It  is  shown  by  the  testimony  that  the  defendant,  who  is 
^^nty-three  or  twenty-four  years  of  age,  is  a  nephew  of  Mrs. 
^^^inger,  and  came  to  live  in  the  family  at  her  request, 
^  ^nt  five  years  before  the  shooting.  Mrs.  Betsinger  is  fifty- 
*^^  years  old,  and  her  husband  sixty-two.  There  was  a  dis- 
^Rt^ement  between  them,  and  the  defendant  took  the  side  of 
"^^  ^Unt.     He  was  guilty  of  violence  toward  the  husband,  and, 
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-^^"^d  him  down,  and  on  another  threat- 
le  defendant  carried  a  revolver,  and 
it.  The  husband  liad  executed  a  deed 
n,  believing  that  it  was  a  will  only, 
the  husband  to  board  at  a  neighbor's 
n,  tlie  wife  was  about  to  remove  to  a 
altercation  arose  among  the  parties 
3W  hours  before  the  shooting  the  wife 
pocket  the  pistol  he  carried.  He 
w  she  had  taken  it  until  he  saw  it  in 
le  shooting.  They  were  not  at  their 
ras  taken.  Soon  after  their  return  the 
fendant  was  not  immediately  present, 
he  house  from  the  barn.  There  are 
idence  tending  to  connect  defendant 

,  the  jury  were  authorized  to  find  that 
'  to  the  crime.  Certainly  it  cannot 
ill  an  absence  of  evidence  to  establish 
ze  us  to  interfere. 

at  in  case  of  an  affirmance  of  the  judg- 
isonment — five  years  in  the  peniten- 
be  diminished.  We  think  the  punish- 

excessive.     The  crime  was  heinous 
re,  and  the  evidence  shows  that  de- 

vicious  and  violent.     He  merits  the 
le  district  court. 

Affibmed. 
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Jones  County  y.  Linn  County. 


Jones  County  v.  Linn  Counti 

1.  Counties:  chanoe  op  venue  of  criminal  cause:  liability  for 
JURY  FEES.  When  a  critninal  cause  is  tried  in  a  county  other  than 
the  one  in  which  the  oflfense  was  committed,  the  latter  county  is  liable 
to  the  county  where  the  trial  is  had  for  all  of  the  fees  paid  to  the  jurors 
engaged  in  the  trial,  under  Code,  §  §  ;i841,  4:381,  4386.  Section  3812  of 
the  Code  has  no  relevancy  to  the  question. 


2.   :  LIABIBITY  FOR  witness  PEES  IN  CRIMINAL  CASES:  WITNESSES 

NOT  8UBPCBNAED.  If  witnesses  attend  a  criminal  trial  without  a  sub- 
poena,  and  their  evidence  is  material  for  the  defense,  they  are  entitled 
to  fees,  and  the  county  is  bound  to  pay  them.  Section  3818  of  the  Code 
distinguished. 

3. :  :  ORDER  OF  COURT  FOR  PAYMENT.    It  is  not  neccssary 

that  the  order  of  the  court  or  judge  for  the  payment  of  such  fees, 
required  by  §  3818  of  the  Code,  be  made  upon  the  application,  of  the 
accused,  nor  that  it  be  made  during  the  progress  of  the  trial  or  at  its 
conclusion.  It  may  be  made  **  at  the  time  of  trial,  or  other  disposition 
of  the  case;^^  and  in  the  absence  of  u  contrary  showing  it  will  be  pre- 
sumed to  have  been  made  at  some  stage  of  the  disposition  of  the  case. 

Appeal  from  Linn  Circuit  Court. 
Thtjesday,  December   17. 

Action  to  recover  the  costs  and  expenses  accruing  upon 
the  trial  of  an  indictment  found  in  Linn  county,  the  venue 
of  the  case  having  been  changed  to  Jones  county.  There 
was  a  trial  to  the  court  without  a  jury,  and  a  judgment  for 
plaintiflT.    Defendant  appeals. 

Davis  dk  Brooks^  for  appellant. 

J.  S.  Stacy ^  for  appellee. 

Beck,  Ch.  J. — I.  There  are  but  two  questions  raised  in 
this  case.  The^r^^  involves  the  liability  of  the  defendant  for 
the  sum  of  $300,  paid  by  plaintiff  as  jurors'  fees  for  the  trial 
of  the  cause;  the  second^  the  amount  of  fees  paid  by  plaintiff 
for  witnesses  of  the  accused  for  which  defendant  is  liable. 
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b's  counsel  insist  that,  under  Code,  § 
for  taxing,  as  a  part  of  the  costs,  a  jury 

dollars,  the  plaintiff  may  recover  no 
m  than  forty-two  dollars,  being  six  dol- 
eh  day  the  jury  served  in  tlie  case.  In 
)n  this  section  is  not  applicable  to  the 

to  charge  litigants  with  a  part  of  the 
s,  and  not  to  limit  the  amount  to  be 
iable  for  the  fees  of  jurors  engaged  in 
It  does  not  provide  that  the  counties 
urn  than  six  dollars,  or,  as  counsel  for 
ik,  six  dollars  per  day,  for  jurors'  fees, 
irty  in  each  case  shall  pay  six  dollars, 

as  costs,  and,  when  collected,  shall  bo 

treasury.  The  statutes  applie^ible  to 
)wing  provisions  of  the  Code:  "  Sec. 
re  paid  by  a  county  other  than  the  one 
J  committed,  the  amount  of  such  costs 
rge  in  favor  of  such  county,  and  against 
I  offense  was  committed,  and  may  be 
any  court  having  jurisdiction."     "  Sec. 

of  venue  under  the  provisions  of  this 
rom  which  the  change  of  venue  was 
penses  and  charges  of  removing,  deliv- 
defendant,  and  all  other  expenses  neces- 
pon  such  change  of  venue  and  the  trial 
rhich  shall  be  audited  and  allowed  by 

case."  "  Sec.  4386.  The  county  in 
committed,  and  from  which  the  prose- 
,  shall  pay  all  the  costs  attending  the 
sections  plainly  provide  that  the  county 
it  is  found  shall  pay  the  county  wherein 
bs  and  expenses  incurred  on  the  trial  of 
cx)sts  only  which  may  be  taxed  against 
ranch  of  the  case  demands  no  further 
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Jones  County  v.  Liun  County. 


III.  The  petition  seeks  to  recover  for  fees  of  witnesses  i:i 
behalf  of  the  defendant  which  were  paid  by  plaintilf.  The 
2. :  liar    following  provision  of  the  Code  is  applicable  to 

nessfeesiu* "  this  branch  of  the  case.  "Sec.  3818.  lu  no 
cases:  wit-      criminal  case  shall  witnesses  for  the  defense  be 

nesses  not 

subpojaaed.  subpoenacd  at  the  expense  of  the  county,  except 
upon  order  of  the  court  or  judge  before  whom  the  case  is 
pending, — then  only  upon  a  satisfactory  showing  that  the 
witnesses  are  material  and  necessary  for  the  defense, — and 
the  board  of  supervisors  shall  in  no  case  admit  or  allow  any 
claim  for  witness  fees  for  the  defendant  in  criminal  cases, 
except  upon  order  or  judgment  of  the  court  or  judge  thereof, 
and  such  order  may  be  made  at  the  time  of  trial  or  other  dis- 
position of  the  case,  and  upon  such  showing  as  the  court  may 
require."  Counsel  for  defendant  insist  that  plaintiff  cannot 
recover  for  costs  paid  to  the  witnesses  of  the  accused,  for  the 
reasons — Firsts  that  they  were  not  subpoenaed  upon  the  order 
of  the  court;  Sixxdi^  second^  that  no  such  order  of  the  court 
was  made  as  is  required  by  this  section.  The  provision  in 
regard  to  subpoenas  does  not  affect  the  right  of  a  witness,^  not 
subpoenaed,  to  fees,  or  the  obligation  of  the  county  to  pay 
them.  It  is  simply  intended  to  prevent  the  summoning  of 
witnesses  whose  testimony  is  not  necessary  in  the  trial  of  the 
case.  If  witnesses  attend  without  a  subpoena,  and  theirevi- 
dence  is  material  for  the  defense,  they  are  entitled  to  fees, 
and  the  county  is  bound  to  pay  them. 

IV.  There  were  two  successive  trials  of  the  case.  Soon 
after  the  last,  the  district  judge  ordered  the  payment  of  the 
3. — : :  witnesses  fees  in  question.     Counsel  for  defend- 

for  payment,  ant  insist  that  such  an  order  should  be  made 
upon  a  showing  or  application  of  the  accused.  But  the  law 
does  not  so  provide.     It  is  therefore  not  necessary. 

V.  Counsel  also  maintain  that  the  order  should  be  made 
during  the  progress  of  the  trial  or  at  its  conclusion.     It  may 

be  made  at   such    time.     But   the   statute   last 
THE  SAM*.      quoted  provides  that  it  is  sufficient  if  made  "  at 
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other  dispositiou  of  the  case/'  It 
dgment  is  finally  entered,  or  when 
I  is  had  which  finally  disjx^ses  of  the 
lat  it  was  not  made  upon  the  "dispo- 
it  manner.  In  support  of  the  order, 
was.  No  other  questions  arise  in 
;  of  the  circuit  court  is 

Affibmsd. 


AL.  V.  Curtis  et  ai*. 

ESTABI>l8n    LOST   CORNER:     APPKAI,:     ETI' 

roNS.  On  an  appeal  from  a  proceeding  to 
ler  chapter  8,  Laws  of  1874,  (\IcClain'8  St,  p. 
9  necessary  to  preserve  the  evidence  on  which 
is  based,  for  such  evidence  mu-tt  accompany 
lie,  and  it  thus  becooies  a  part  of  the  record 


C:    CORNER    RECOGNIZED   FOR    TEN    TEABS: 

proceeding  to  determine  and  establish  lost 
8,  Laws  of  1874,  (McClain's  St.,  p.  862,)  it  is 
ners,  when  they  find  no  marked  government 
r  which  has  been  recognized  and  acquiesced 
ietors  for  ten  years,  (see  §  3  of  said  act,)  to 
:t,  and,  in  the  face  of  such  evidence,  the  cor- 
led  elsewhere,  especially  when  roads,  fences 
adjusted  to  the  lines  as  established  by  such 


n  Jones  District  Court. 

)AY,  Decembeb  17. 

nder  the  statute  by  which  the  plain  t- 
7  establish  the  lines  and  corners  of 
lers  are  alleged  to  be  lost,  destroyea 
'endants  resisted  the  proceeding,  and 
ment  of  a  commissioner.     The  dis- 
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trict  court  appointed  three  commissioners,  and  they  made  a 
majority  and  a  minority  report,  which  were  set  aside,  and 
the  matter  was  remanded  to  the  same  commissioners.  Addir 
tional  evidence  was  taken,  and  a  second  majority  and 
minority  report  were  filed.  The  majority  report  fixed  the 
corners  to  the  satisfaction  of  the  plaintifts,  while  the  minority 
report  met  the  approval  of  the  defendants.  The  conrt 
approved  and  confirmed  the  majority  report,  and  the  defend- 
ants appeal. 

/.  W.  Jamison^  for  appellants. 

Remley  c6  Ercanhrack^  for  appellees, 

RoTHEocK,  J. — I.  The  abstract  of  appellants  purports  to 
boan  abstract  of  all  the  evidence  taken  before  the  commission- 
i.  BouxDv-  ^""s  ^^^  fil^^  '^\\!ix  their  report.  Counsel  for 
wSsh^fost*  appellees  seek  to  dispose  of  the  appeal  by  filing 

Seai:eVi^^  an  additional  abstract  setting  out  a  bill  of  excep- 
Mccptiotts.  tions,  and  they  claim  that  the  evidence  was  not 
properly  made  of  record.  It  is  a  sufficient  answer  in  reply 
to  this  position  to  say  that  no  bill  of  exceptions  was  neces- 
sary. Section  3  of  the  act  authorizing  this  proceeding 
requires  that  the  evidence,  plat  and  survey  shall  "accompany" 
the  report.  It  is  thus  made  part  of  the  report,  and  becomes 
of  record,  the  same  as  the  report.  There  is  no  necessity  for 
a  bill  of  exceptions  of  any  matter  which  is  of  record. 

II.  Other  objections  are  made  to  the  abstract  and  to  the 
assignment  of  errors.  We  need  not  examine  them,  because 
we  think  that  the  appeal  must  be  determined  upon  the  merits 
and  upon  the  final  report.  So  far  as  this  question  is  involved, 
the  record  is  complete,  and  the  assignment  of  error  is  sufli- 
ciently  explicit.  All  questions,  therefore,  pertaining  to  the 
authority  to  appoint  the  commission,  and  whether  a  proper 
case  was  made  by  the  plaintiffs  to  invoke  the  action  of  the! 
conrt,  and  the  authority  of  the  coui*t  to  remand  the  cause  t6 
the  commission  upon  setting  aside  the  first  report,  will  not 
be  considered. 
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he  whole  controversy,  as  shown  by  the  majority 
ity  reports,  depends  upon  the  location  of  the  com- 
mon corner  of  sections  19,  20,  29  and  30,  town- 
ship 83,  range  4  west.     It  appears  that  when 
I  the  land  in  these  sections,  as  well  as  the  land 
along  the  extension  of  the  line  between  the  see- 
the south,    was  improved,   many  years  ago,  the 
d  lines  as  claimed   by  the  defendants  were,  by  gen- 
nt,  adopted  as  the  true  boundaries  of  the  lands  of 
tive  owners.     Roads  were  laid  out,  fences  built, 
and  buildings  erected  in  the  belief  that  the  line  and 
IS  recognized  were  those  established  by  the  gov- 
irvey. 

ear  1866,  D.  L.  Blakeslee,  who  was  then  county 
jstablished  the  corner  of  said  sections  at  the  point 
ed  by  the  defendants;  and  the  evidence  shows,, 
onflict,  that  this  corner  was  recognized  by  the 
land-owners  as  the  true  corner  until  the  year  1875, 
r  surveys  were  made  at  the  instance  of  the  plaint- 
se  under  whom  they  claim,  by  which  it  is  claimed 
ne  should  be  located  some  two  and  a  half  rods  to 
the  line  established  by  the  Blakeslee  survey.  But 
of  the  respective  parties  remained  upon  the  line 
ieslee  survey,  and  they  now  so  remain.  This  pro- 
is  commenced  in  1883.  The  evidence  shows  that 
as  marked  at  the  point  fixed  by  the  Blakeslee  sur- 
►efore  that  survey  was  made,  and  that,  from  the 
down  to  1875,  a  period  of  sixteen  years,  all  parties 
acquiesced  therein  and  acted  accordingly.  Section 
it  under  which  the  proceeding  was  had  (McClain's 
^63)  provides  that  the  commission  may  take  the 
f  "any  person  or  persons  who  may  be  able  to  iden- 
•iginal  government  corner,  or  witness  thereto,  or 
it  line,  tree,  or  other  noted  object,  or  any  other 
iblished  corner,  or  other  corners  that  have  been 
as  such  by   the  adjoining  proprietors  for  over  ten 
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years."     The  plaintiflfs  did  not  introduce  any  witnesses  wlio 
testified  to  any  marked  corner  at  the  place  where  they  claim 
it  should  be.     All  of  their  testimony  was  to  the  effect  that 
they  discovered  no  corner  at  the  place  where  the  defendants 
claim     there    was    such    corner.       The    statute    does    not 
declare  what  the  rights  of  the  parties  shall  be  when   the 
adjoining  proprietors  recognize  a  corner  for  over  ten  years. 
It  is,   however,   made   competent   evidence,  and   must    be 
intended  for  some  purpose.     Counsel  for  appellees  claim  that 
if  the  defendants  have  held  the  land  adversely  up  to  the  time, 
as  shown  by  the  marked  corner,  then  this  proceeding  does 
not  determine  any  right  to  the  strip  of  land  in  dispute.  They 
say,  "if  the  defendants  have  the  land  by  ten  years^   open, 
adverse  possession,  under  color  of  title  or  claim  of  right,  they 
can  hold  the  land  without  regard  to  the  location  of  the  cor- 
ner."   Such  a  construction  of  the  statute  under  which  this 
proceeding  is  had,  instead  of  simplifying  these  controversies 
about  boundary  lines,  which  have  always  been  a  source  of 
needless  litigation,  would  make  the  statute  a  means  of  oppres- 
sion.   If  the  trial  before  the  commissioners,  and  its  approval 
^y  the  court,  determines  no  right,  but  merely  the  abstract 
'loestion  as  to  where  the  corner  was  established  by  the  govern- 
ment survey,  the  statute  is  of  no  avail  whatever.     We  incline 
^  think  that  it  was  not  the  intention  of  the  legislature  to 
^'npose  upon  the  commissioners  the  trial  of  the  question  of 
Averse  possession  to  lands,  and  that   when   they   find  no 
ntiarked  government  corner,  but  do  find  one  that  has  been 
*^uiesced  in  by  the  adjoining  proprietors  for  ten  years,  they 
•  loiiid  report  that  fact  to  the  court,  and  it  should  be  an  end 
^*  the  proceedings. 

We  have  examined  the  evidence  with  a  great  deal  of  care, 
^^4,  while  we  are  not  prepared  to  say  that  the  defendants' 
possession  is  adverse,  we  strongly  incline  to  think  that  under 
the  rule  in  the  case  of  Burdiok  v.  Heivly^  2 J  Iowa,  611; 
Fmlhv.Stockdale,  40  Id.,  99;  Hiatt  v.  Kirkpatrick,  48 
U.,  78;  and  Tracy  v.  Newton^  57  Id.,  210,  the  possession 


Digitized  by 


Google 


Digitized  by 


Google 


DECEMBER  TEEM,  1885.  .     71 

Epley  V.  Ely  et  al. 

Appeal  from  Linn  District  Court. 

Thursday,  Decembeb  17. 

The  plaintiff  appeals  from  an  order  sustaining  a  motion 
filed  by  the  defendants  to  strike  out  a  second  amended  peti- 
tion filed  by  the  plaintiff. 

JF^irank  O.  Clark  and  Wm.  O.  Thompson^  for  appellant 

JifilU  i&  Keeler^  for  appellees. 

Ai>AMs,  J. — The  defendants  had  demurred  to  the  plaintiff's 
fii^st  amended  petition,  and  the  demurrer  had  been  sustained. 
The  raotion  to  strike  out  the  second  amended  petition  is 
^ed  npon  the  ground  that  it  does  not  differ  in  any  essen- 
tial respect  from  the  iirst  amended  petition,  which  the  court 
^*d  held,  on  demurrer,  to  be  bad.  It  is  not  allowable,  of 
^^rse,  after  a  pleading  has  been  held,  upon  demurrer,  to  be 
"*^>  to  file  another  which  does  not  differ  in  substance,  but  in 
Phraseology  only.  On  this  point  we  do  not  suppose  that 
tftere  is  any  serious  controversy.  The  difficulty,  if  any,  arises 
°Pon  the  determination  of  the  question  as  to  whether  the 
^^^^Jxd  amended  petition  is  substantially  the  same  as   the 

^he  action  was  brought  to  recover  damages  for  an  alleged 

''^acli  of  a  contract.     The  defendants  had  leased  to  the  plaint- 

>  -A^manda  E.  Epley,  a  portion  of  a  lot  in  the  city  of  Cedar 

^Pids  for  the  period   of  twenty  years.     Afterwards  the 

^^^Udants  entered  into  a  written  agreement  with  the  plaintiff 

^  "^hich  she  was  allowed  the  option  to  purchase  the  premises. 

agreement  is  in  these  words:  ''In  consideration  of  the  lease 

^^e  this  day  by  and  between  Mary  A.  Ely  and  John  F. 

~y^  first  party,  and  Amanda  Epley,  second  party,  in  which. 

^*  demised  the  following  real  estate,  [here  follows  descrip- 

^^<>n,]  the  first  party  agrees  that  if  the  first  party  shall  desire 

^  Bell  the  premises,  and  shall  have  an  offer  and  opportunity 

^^  do  80,  then  the  second  party  shall  have  the  first  opportu- 
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ises  at  the  price  and  on  the  terms 
light  or  could  have  sold  the  same 
'ter  the  execution  of  this  contract 
nveyed  the  premises  to  one  Ilenri- 
s  the  plaintiff  alleges,  give  her  an 
tt  the  same  price,  as  by  the  agree- 

bound  to  do.  She  avers  that  she 
of  $1,000,  which  is  the  difference 
jroperty  and  the  price  at  which  it 
lid   not  aver  that  the  execution  of 

of  the  same  transaction  in  which 

that  the  agreement  should  appear 
isideration  of  the  rents  reserved  in 
•y,  she  averred  that  it  was  executed 
lease,  and  later  than  the  date  which 

by  a  distinct  consideration,  to-wit: 
tiff's  part  to  make  certain  specified 

on,  averring  as  above  set  out,  the 
n  the  ground,  in  substance,  that  the 
ct  in  writing  as  the  basis  of  lier 
^ary  the  same  by  showing  that  the 

parol  was  different  in  a  material 
court  having  sustained  the  deninr- 
jcond  amended  petition,  in  which  it 
before,  that  the  agreement  and  lease 
le  transaction,  but  it  was  not  dis- 

consideration  of  the  defendants' 
ff's  agreement  to  erect  the  specified 

is  averred  that  the  defendants' 
;iff 's  promise  to  erect  the  improve- 
)  same  time.  In  looking  at  this 
I  the  impression  that  the  omission 

regard  to  the  consideration  of  the 
ts  made  merely  to  avoid  the  effect 
ly  intent  to  disclaim  upon  the  trial 
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that  the  consideration  of  the  agreement  was  what  the  plaiut- 
I  iff  had  previously  averi^ed  that  it  was,  to-wit,  the  plaintiff's 

I  promise  to  erect  the  improvements.     The  averment  that  the 

agreement  and  promise  were  made  at  the  same  time  indicates 
that  the  pleader  intended  to  he  understood  that  they  were 
parts  of  the  same  transaction,  and  so  that  one  was   the  con- 
sideration of  the  other.     The  actual  difficulties  which  invest 
a  pleader's  case  are  not  properly  to  be  avoided  by  indelinite- 
ness  and  confusion  in  pleading,  which  shall  enable  the  pleader 
.    to  claim  one  construction  for  one  purpose,  and  another  con- 
etruction  for  another  purpose.     Believing  that  the  plaintiff 
intended  to  claim  for  her  second  amended  petition  if  neces- 
8a»'y,  that  it  showed  that  her  promise  to  erect  the  improve- 
ments was  the  consideration  of  the  agreement,  we  have  to  say 
that  her  second  amended  petition  appears  to  be  substantially 
^^  same  as  the  first,  which  was  held  bad  on  demurrer.     If 
the  court  erred   in  sustaining  the  demurrer,   the  plaintiff 
suould  have  reserved  an  exception  and  sought  to  review  the 
ruling  })jr  appeal  thereon.     The  motion  to  strike  out  the  sec- 
,  oud  amended  petition  we  think  was  properly  sustained. 

Affirmed. 


Alexander,  by  his  Guardian,  v.  Haskins  et  al.  loi  esgi 

IT  '^       ^^\ 

1.  insane  Persons :  contracts  of:  when  su^TAiKso  and  when  ^=^^, 
NOT.  The  rule  is  established  in  this  state  that  an  insane  person  is  J^uii 
bound  by  his  contract  when  it  appears  to  have  been  made  in  the  ordi- 
naiy  course  of  business,  and  it  is  fair  and  reasonable,  and  the  mental  con- 
dition was  not  known  to  the  other  party,  and  the  parties  cannot  be  put 
in  statu  quo.  (See  cases  cited  in  opinion.)  £ut  in  this  cose,  where  a 
conveyance  of  land  is  sought  to  be  set  aside,  and  the  defendants  had 
knowledge  of  plaintiff's  mental  condition,  and  it  is  not  shown  that  an 
adequate  consideration  was  paid  or  agreed  upon,  and  defendants  have 
enjoyed  the  rents  and  profits  long  enough  to  compensate  them  for  all 
that  they  appear  to  have  paid,  held  that  the  conveyance  was  properly 
set  aside. 
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rdian,  v.  Raskins  et  al. 


uion  D^istrict  Court. 

)£C£MBBB    17. 

j^ance  of  real  estate  made  by 
at  he  was  insane.  The  relief 
intiff  appeals. 

yde^  for  appellant. 

Cochran^  for  appellees. 

[lie  is  that  an  insane  person  is 
Patton  V,  Bealsj  46  Iowa,  62,) 
immaterial  whether  the  defend- 
Lsanity  when  the  contract  was 
lj)8,  11  Pick.,  304.  While  the 
the  general  rule  where  an  appli- 

contract  by  some  one  acting 
e  exceptions  thereto  when  the 
id  in  this  state  the  rule  is  that 
juch  contract,  *'where  it  is  made 
ness,  is  fair  and  reasonable,  and 
known  to  the  other  party,  and 

statu  quoP  Behrens  v.  Mc- 
ift  V.  Be  Armondy  44  Id.,  234; 

I  the  evidence,  and  unite  in  the 
ras  insane  at  the  time  the  con- 
ion  were  made.  But  counsel 
the  conveyance  wmnot  be  set 
I  the  usual  course  of  business, 
reasonable,  and  therefore  the 
e  established  in  the  foregoing 
jideration  of  the  evidence,  we 
lis  counsel  are  mistaken.  It  is 
te  defendants  had  knowledge  of 
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Alexander,  by  his  Guardian,  t.  Haslcins  et  al. 

tiie  mental  condition  of  the  plaintiff  at  the  time  the  contract 
*ncl  conveyance  were  made,  and  we  are  satisfied  that  this  lias 
l>^n  established  by  the  evidence.  We  deem  it  unnecessary, 
and  sach  is  not  oar  custom,  to  set  out  the  evidence  and  state 
our  reasons  at  length. 

There  is,  therefore,  a  material  distinction  between  the  cases 
Bhove  cited  and  this.     Our  attention  has  not  been  called  to 
^^X  case  which  holds  that  a  contract  made  with  an  insane 
P^tsoUy  with  knowledge  of  the  insanity,  has  been  sustained, 
fifid  we  think  none  such  can  be  found.     Besides  this,  we  are 
lot  satisfied  that  the  contract  and  conveyance  in  question  are 
feir  andj'easonable.     The  evidence  shows  that  the  land  was 
wortli,  at  the  time  the  conveyance  was  made,  from  $600  to 
|80O.       We  will  assume  that  it  was  worth  at  least  $600.     The 
deteiiciant  payed  the  plaintiff  possibly  $95,  and  there  is  evi- 
dence  tending  to  show  that  the  defendant  claimed  that  the 
plaintiff  was  indebted  to  him  on  an  account,  including  the 
$95   aV>ove  stated,  in  the  amount  of  about  $200,  but  the  cor- 
rectxiess  of  this  account  has  not  been  established.     It  there- 
fore raust  be  disregarded.     There  was  a  mortgage  on   the 
l*»d  executed  by  the  plaintiff  for  $300,  and  it  will  be  con- 
^^d   that,  as  between  these  parties,  the  defendant  agreed  to 
P*y'  It;  but  the  plaintiff  was  not  released  from  personal  lia- 
^^^^ty  thereon.     There  is  no  evidence  tending  to  show  that 
laia    mortgage  has  been  paid.     If  it  be  conceded  that  the 
Mebtedness  due  by  the  plaintiff  to  the  defendant  was  regarded 
«8Satif§fied  by  the  conveyance,  and  that  its  correctness  has 
^  established  by  the  evidence,  it  only  amounts  to  $214.90, 
or  about  one-third  of   the  value  of   the  real  estate.     The 
®^n<3^nts  have  had  possession  of  the  land,  and  have  received 
^  ^^nts  and  profits  thereof,  for  four  years;  and  the  evidence 
iows  that  the  rental  value  thereof  has  been  at  least  $60  per 
^^^>  Or  say  $250  for  the  whole  period.     It  therefore  clearly 
^PP^ai^s  that  the  defendants  have  received,  in  rents  and  pro- 
^>  iHore  than  they  payed  the  plaintiff  for  the  lands.     We 
*^  ^f  the  opinion  that  the  court  erred   in  refusing  to  set 
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ate  Y.  SUsrrett. 


here  will  be  a  decree  entered  in 
live. 


'Reversed. 


?E  V.  Sterrett. 

micide:  peaceful  disposition  of 
8  accused  of  murder  committed  in  the 
Bchool-mate.  Held  that  he  was  entitled 
of  a  quiet  and  peaceable  dieposition,  by 
lives  competent  to  testify  to  sucb  fact,  and 
proof  of  his  reputation  in  the  community 

!:  SELF-DEFENSE.  In  prosecutlons  for 
is  relied  upon,  the  question  is  whether 
us  to  lead  a  reasonably  prudent  man  (not  a 
fendant's  afj^e,  condition  of  health  and  tem- 
;illinf?  was  necessary,  in  order  to  avoid  death 
lands  of  the  deceased. 

cmunication:  statement  to  counsel 
.  If  a  client  chooses  to  make  a  statement 
Bof  persons  not  employed  in  the  business 
are  not  forbidden  to  disclose  it. 

Louisa  District  Court. 
',  December  17. 

ed  of  murder  of  the  second  degree, 
the  indictment,  in  the  killing  of 
the  trial  of  the  indictment  he  was 
r,  and  sentenced  to  a  terra  of 
is  judgment  he  appeals. 

Hall  i&  Huston^  for  defendant. 

eneral^  for  the  State. 

>f  the  transaction  in  question,  the 
3,  and  the  deceased,  about  eighteen, 
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years  of  age.  They  were  pupils  in  the  same  school,  and  sat 
near  each  other  in  the  school-room.  On  the  day  of  the  occur- 
rence the  defendant,  feeling  some  inconvenience  from  the 
lieat  of  the  stove,  raised  a  window  near  which  he  and  the 
deceased  were  sitting.  Deceased  immediately  closed  the 
window.  Defendant  raised  it  again,  and  placed  a  book  under 
it.  In  a  short  time  after  this  occurrence  the  school  was  dis- 
missed for  a  recess.  Soon  after  defendant  passed  out  of  the 
school-house  he  was  attacked  by  the  deceased,  who  went  out 
ahead  of  him  and  waited  for  him  near  the  door.  Campbell 
was  considerably  larger  than  the  accused,  and  handled  him 
quite  roughly  in  the  struggle  in  which  they  engaged.  When 
he  first  attacked  him,  he  gave  him  a  jerk  which  whirled  him 
around,  and  threw  him  onto  his  hands  and  knees.  When  the 
defendant  got  upon  his  feet,  Campbell  seized  him  again,  and 
there  was  evidence  tending  to  show  that  he  caught  him  by 
the  throat,  and  was  choking  him.  Daring  the  struggle 
defendant  drew  a  pistol  from  his  pocket,  which  was  discharged 
against  Campbell's  person.  The  ball  entered  his  chest, 
inflicting  a  wound  of  which  he  died  in  a  few  minutes. 
Defendant  testified  that  he  had  no  intention  to  shoot  Camp- 
bell when  he  drew  the  pistol,  but  that  his  purpose  in  drawing 
it  was  to  intimidate  him,  and  thereby  induce  him  to  desist 
from  the  assualt  upon  him,  and  that  he  did  not  cock  the 
weapon  or  intentionally  discharge  it.  There  was  other  evi- 
dence, however,  tending  to  prove  that  he  declared  during  the 
struggle  that  he  would  shoot  him  unless  he  desisted  from  the 
attack  upon  him.  Alsd  that  he  afterwards  stated  that  he  had 
shot  him,  and  that  he  did  so  because  he  was  abusing  him. 
On  behalf  of  the  defendant  it  was  contended — Firsts  that  the 
killing  of  Campbell  was  by  misadventure;  and,  second.  i\\^\ 
if  the  act  which  occasioned  his  death  was  intentionally  com- 
mitted  by  defendant,  it  was  done  in  the  reasonable  and  lawful 
defense  of  his  own  person  from  injury  from  the  assault  which 
Campbell  was  committing  upon  him.  And  both  these  ques- 
tions were  submitted  to  the  jury. 


Digitized  by 


Google 


^9ira 


'REME  COURT  OF  IOWA, 

The  State  t.  Sterrett. 

lal,  defendant  produced  a  witness  by  whom 

prove  that  lie  was  well  acquainted  with 
dant,  and  had  had  opportunity  of  observing 
and  knowing  his  disposition,  and  that  he  was 

quiet  and  peaceable  disposition,  and  not 
•elsorne  or  addicted  to  strife.  But,  on  the 
I  state,  this  evidence  was  excluded.  The 
gection  is  not  stated  in  the  abstract,  and  the 

contends  that  the  evidence  was  properly 
ground  that  the  offer  was  to  prove  the  per- 
i  and  knowledge  of  the  witness  as  to  the  trait 
lestion,  and  not  the  general  reputation  of  the 
*t  respect  in  the  community  in  which  he 
tion  is  that  it  is  the  estimate  which  the 
Lttached  to  him,  rather  than  his  real  quali- 
d  by  the  witness,  which  the  defendant  is 
n  evidence.  That  this  position  has  the  sup- 
t-writers  is  certainly  true,  and  adjudicated 
it  are  not  wanting.  In  our  opinion,  how- 
<  no  sound  reason  for  the  holding  that  the 
ionfined  to  the  reputation  of  the  defendant 
he  trait  of  character  in  question.  The  object 
/idence  with  reference  to  the  character  of  the 
;ablish  a  fact  upon  which  the  presumption 
may  be  based.  The  purpose  of  the  evidence 
lis  disposition  is  such  that  he  would  not  be 

the  crime  of  which  he  is  accused,  and  that 
J  a  strong  presumption  that  he  did  not  com- 
3  presumption  rests  not  upon  the  reputation 

certain  traits  of  character,  but  upon  the  fact 

them. 

then,  is  whether  he  is  in  fact  of  a  certain 
not  whether  he  is  reputed  to  be  of  that  dis- 
ence  that  he  is  reputed  to  possess  certain 
er  may  be  competent  evidence  tending  to 
js  possess  them,  but  it  is  by  no  means  the  only 
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^mpetent  evidence  of  that  fact.  We  see  no  reason  why  any 
witness  who  is  shown  to  have  had  opportunities  for  forming 
^  just  estimate- of  his  character  should  not  be  permitted  to 
testily  with  reference  to  it.  This  view  is  supported  by  State 
^-  Lecj  22  Minn.,  407.  The  defendant  was  entitled  to  have 
^'lefact  that  he  was  of  a  peaceful  disposition  (if  he  was  able 
^  establish  it)  considered  by  the  jury  in  determining  each 
^^tlie  questions  which  were  submitted  to  them. 

"Il^    The  court  instructed  the  lurv,  in  effect,  that  the  kil- 
UBg  of  Campbell,  if  it  was  willfully  committed,  was  not  jus- 
tifiable on  the  ffround  of  self-defense,  unless  the 
dJe*- TOiwe-   circwmstances  were  such  that  a  reasonable  person, 
fense.  j,^  defendant's  situation,  would   have   been   led 

thereby  to  believe  that  he  was  about  to  suffer  death  or  great 
bodily  injury  at  the  hands  of  Campbell.     He  also  told  the 
jury  that,  in  determining  whether  the  defendant  acted  in 
reasonable  self-defense,  they  ought  to  consider  the  relative, 
age,  size,  strength  and  condition  of  the  parties,  the  character 
of  the  assault  by  Campbell,  and  all  the  circumstances  of  the 
transaction   as   shown  by   the  evidence.     Counsel   for  the 
defendant  contended  that  the  dangers  of  the  situation  ought 
to  be  judged  from  the  circumstances  as  they  actually  appeared 
to  the  defendant,  and  that  his  youth,  and  the  immaturity  of 
his  judgment,  should  be  considered  in  determining  whether 
he  acted  with  reasonable  prudence  in  killing  his  assaikmt;  and 
if  the  circumstances  were  such  as  would  have  led  a  reason- 
ably prudent  person  of  his  age,  condition  of  health  and  tem- 
perament to  believe  that  the  necessity  existed  for  killing  the 
assailant  as  the  only  means  of  preserving  his  own  life,  or  of 
protecting  his  person  from  great  injury,  the  killing  was  jus- 
tifiable, even  though  a  person  of  more  mature  judgment  might 
liothave  been  led  to  that  belief  by  the  circumstance;  and 
™y  presented  to  the  court  a  number  of  instructions  express- 
^^g  those  views,  and  asked  that  they  be  given  to  the  jury, 
but  the  court  declined  to  give  them.     If  the  doctrine  con- 
tended for  by  cotinsel  should  prevail,  it  would   result  that 
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1  the  question  of  self-defense 
nquiry  as  to  the  mental  pecu- 
question  as  to  the  justifiable- 
jrinined  with  reference  to  his 
ent  from  the  circumstances  as 
rather  than  with  reference  to 
le  to  other  cases  that  might 
,  we  apprehend,  that  two  per- 
ecisely  the  same  way  by  the 
ances.  A  timid  man  might 
>sition  of  great  peril  by  a  set 
more  courage  would  not  look 

all;  and,  under  the  doctrine 
J  held  excusable  if  he  took  the 
ther  would  be  held  criminally 
act  under  precisely  the  same 
ik  that  a  doctrine  which  would 
lield  to  constitute  any  part  of 

our  system,  is  designed  to 

aid  down  the  true  rule  on  the 
ituation  must  be  judged  from 
e  defendant;  but  the  killing 
5  as  they  thus  appeared  would 
ef  that  there  existed  an  actual 
t  is  entitled  to  the  benefit  of 
or  known  to  him  at  the  time, 
y  indication  of  the  extent  of 
lim  immunity  for  the  killing 
conclusion  as  to  the  extent  of 
ot  what  conclusion  he  in  fact 
33,  but  what  inference  ought 
rom  them. 

e  state  was  permitted,  against 
fy  to  a  statement  made  by 
truing  the  transaction.      Tiie 
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witness  was  in  no  way  connected  with  the  counsel, 
privileged  but  Claims  to  have  been  in  liearinor  oi  the  parties 
^,!\*^1^'     when    the    statement   was   made.      The  counsel 

•will  to  coun- 

^^<^or'sSian-  could  not  have  been   required  to   testify  to  the 
^''  statement,  (Code,  §  3643;  1  Greenl.  Ev.,  §  237,) 

and,  under  the  same  rule,  the  clerk  of  an  attorney  is  not  com- 
pellable to  disclose  facts  coming  to  his  knowledge  in  the  course 
of  his  employment.  Id.,  §  238.  But  the  rule  goes  no  fur- 
ther than  this.  If  the  client  chooses  to  make  his  statement 
in  the  presence  of  other  persons  than  his  attorney  and  those 
employed  in  the  business  of  the  attorney,  such  persons  are 
not  forbidden  to  disclose  it.  Jackson  v.  French^  3  Wend., 
'^^\  Uatton  V,  RoUnson,  14  Pick.,  416. 

T'or  the  error  in  excluding  the  evidence  with  reference  to 
defendant's  character,  the  judgment  will  be 

Reversed. 


■  -''^ 


Palo  Alto  County  v.  Harrison. 

"^^^^icein  Supreme  Court:  additional  abstract  piled  after 

^^^Q^TTiMENT  CLOSED.    This  couft  Will  not  consider  an  additional  abstract 

'^cl  \3^  ^^  appellant,  without  leave,  after  the  case  has  been  fully  argued 

y  t.kx^  appellee,  if  it  is  flled  at  or  after  the  submission  of  the  cause,  or 

^  •^e^.T  ttiereto  as  to  give  the  appellee  no  opportunity  to  correct  any 

"■^orns    Qj.  misstatements  which  might  be  contained  in  it.    (See  cases 

^  in  opinion.)    But  where,  as  in  this  case,  the  additional  abstract 

.        ^^Tved  on  the  appellee  and  filed  three  months  before  the  dubmis- 

*^  o^  the  cause,  and  appellee  afterwards  filed  an  additional  argument 

,  ^^^  in  part  upon  the  record  as  made  by  the  additional  abstract,  held 

r^^  it  should  not  be  disregarded,  and  a  motion  to  strike  it  from  the  files 

"  ^^^rruled. 

^^i-ce:  TRIAL  op  equity  cause:  opperino  documents  in  evi- 

^  .^^^:  how  done,    a  party  cannot  be  said  to  offer  documents  in 

^^^^Hce  on  the  trial  of  an  equity  case  when  he  simply  makes  an  oral 

^^^  to  introduce  them.    He  shonld  file  the  documents  with  the  evi- 

^  '^ee  in  the  case,  or  at  least  produce  them  for  the  inspection  of  the 
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3.  Practice  in  Supreme  Court:  trial  db  novo:  immaterial  evi- 

dence OMITTED  FROM  RECORD.  On  the  rcview  of  an  equity  case  tria- 
ble de  noro,  if  at  all,  in  this  court,  while  the  rule  is  that  all  the  evidence 
offered  should  be  brought  up,  yet,  if  it  appears  from  an  inspection  of  the 
record  that  some  item  of  evidence  which  was  irrelevant  to  any  issue  in 
the  case,  or  entirely  immaterial,  was  omitted  from  it,  a  trial  de  novo  will 
not  be  denied  on  account  of  such  omission. 

4.  Practice:  identipcation  op  documentary  evidence  for  pur- 

poses OP  appeal.  Where  the  judge^s  certificate  was  not  attached  to 
the  evidence,  but  it  identified  the  depositions  by  giving  names  of  wit- 
nesses, and  of  officers  by  whom  taken,  and  date  of  filing,  and  identified 
the  different  items  of  documentary  and  record  evidence  by  letters  and 
numbers,  or  by  such  references  to  their  date  and  contents,  or  to  the  book 
and  page  where  recorded,  as  would  enable  the  clerk  to  determine  with 
reasonable  certainty  what  was  intended,  Jield  that  it  was  sufficient  for 
the  purposes  of  a  trial  de  noro, 

5.  Specifl3  Performance:  comditions  of  enforcement:  contract 

TO  convey  swamp  lands:  ratification  by  election  procured  by 
fraud:  failure  of  consideration,  a  specific  performance  will  not 
be  decreed  when  the  contract  is  founded  in  fraud,  imposition,  mistake, 
or  undue  advantage,  or  is  not  supported  by  an  adequate  consideration. 
Accordingly,  where  a  contract  was  entered  into  between  defendant's 
grantor  and  the  plaintiff  county  for  the  conveyance  of  the  county's 
swamp  lands,  in  consideration  of  the  erection  of  certain  buildings  for 
the  county,  but  the  electors  of  the  county,  then  few  in  number,  were 
induced  by  defendant's  grantor  to  vote  for  the  ratification  of  the  con- 
tract by  the  promise  that  each  of  them  so  voting  should  receive  a  deed 
for  160  acres  of  the  Jand,  to  be  paid  for  by  them  in  work  on  the  buildings 
to  be  erected,  and  the  buildings  never  were  erected  as  contemplated  in 
the  contract,  held  that  the  contract  was  procured  by  fraud,  and  that  the 
consideration  had  failed,  and  that  specific  performance  could  not  be 
decreed. 

6.  :  contract  founded  in  fraud:  failure  of  consideration : 

ESTOPPEL  BY  JUDGMENT  AGAINST  DELINQUENT.  Where  there  was  a 
contract  procured  by  fraud  for  the  conveyance  of  plaintiff's  swamp 
lands,  and  the  party  to  receive  the  lands  failed  to  perform  the  conditions 
on  his  part,  and  plaintiff  recovered  judgment  against  him  for  such  fail- 
ure upon  the  bond  which  he  had  given  to  secure  performance  on  his  part, 
but  the  relief  thus  gained  was  wholly  inadequate,  but  was  all  that  was 
left  for  plaintiff,  because  it  had  conveyed  a  portion  of  the  lands  to  him, 
and  he  had  reconveyed  them  to  innocent  holders,  held  that  such  judg- 
ment, and  the  fact  that  plaintiff  agreed  to  accept  certain  services  in  satis- 
faction thereof,  (which  services  also  were  never  fully  rendered.)  did  not 
estop  plaintiff  from  denying  its  liability  to  convey  the  remainder  of  the 
lands  included  in  the  contract 
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7.  Counties :  swamp  lands:  contract  to  convey  to  persons  procur- 
ing PATENTS  for:  ULTRA  VIRES.  A  Contract  entered  into  by  the  oflScers 
of  the  plaintiff  county,  whereby  the  county  agreed  to  convey  to  certain 
parties  all  the  swamp  lands  in  which  the  county  might  have  an  interest, 
and  to  which  such  persons  would  procure  patents  from  the  government 
to  the  county,  and  whereby,  also,  the  county  was  to  pay  the  expenses 
incarred  in  procuring  such  patents,  held  void  for  want  of  authority  in 
the  county  to  make  such  contract.  Alien  v,  Cerro  Gordo  Co.,  34  Iowa, 
54,  distinguished. 

Appeal  from  Palo  Alto  District  Court. 
Thursday,  December  17. 

Plaintiff  brought  this  action  in  equity  to  quiet  the  title 
to  about  2,500  acres  of  land,  which  inured  to  it  under  the 
swamp-land  grant.  Defendant  answered,  alleging  that  in 
December,  1859,  plaintiff  entered  into  a  contract  with  one 
William  E.  Clark  for  the  sale  to  him  of  all  its  swamp  and 
overflowed  lands;  that  this  contract  was  submitted  to  the 
electors  of  the  county,  and  was  by  them  ratified  and  approved 
at  an  election  held  in  January,  1860;  that  it  was  subse- 
qnently  assigned  by  said  Clark  to  John  M.  Stoekdale;  that 
the  county  ratified  said  assignment,  and  accepted  from  Stock- 
dale  a  bond  conditioned  for  the  performance  by  him  of  the 
terms  of  said  contract;  and  that  it  subsequently,  in  1865, 
bronglit  suit  on  said  bond  against  Stoekdale  and  his  sureties 
thereon,  in  which  it  recovered  judgment  for  $9,760.80  as 
damages  for  the  non-performance  by  him  of  the  conditions 
of  the  contract,  and  that  this  judgment  was  subsequently 
paid  off  and  discharged  by  Stoekdale;  and  he  alleges  that  he 
holds  the  lands  in  controversy  by  a  conveyance  from  Stoek- 
dale, and  that  the  county  is  barred  and  estopped  by  the  facts 
from  now  asserting  any  title  or  interest  therein.  He  alleges 
that  on  the  twenty-ninth  of  December,  1860,  the  county,  in 
pursuance  of  said  contract,  executed  to  Stoekdale  a  convey- 
ance of  a  portion  of  the  lands  covered  thereby,  and  that  the 
lands  in  question  were  omitted  from  said  conveyance  through 
oversight  and  mistake,  and  that  the  claim  now  asserted  by 


V 


Digitized  by 


Google 


)UEf  OF  IOWA, 


mnty  v.  Harrison. 


J,  and  barred  l)y  the  statute  c»f 
vision  of  the  answer  he  allegep, 
e,  1874,  he  and  one  W.  11.  Shea 
plaintiff  whereby  it  agreed,  in 
•vices  which  they  undertook  to 
;le  to  the  swamp  and  overflowed 
vey  to  them  all  such  lands  not 
►f  December  29,  1860,  to  Stock- 

0  be  patented  to  it;  and  that  they 
tract,  procure  the  patents  for  the 
t  Shea  has  conveyed  to  him  all  the 
rein  under  said  contract;  and  he 
ited  as  a  cross-petition,  and  that 
I i table  owner  of  said  lands,  and 
to  execute  the  conveyances  nec- 

title  thereto.  Plaintiff  filed  a 
liat  both  of  the  contracts  nuder 
e  obtained  by  fraud,  and  that  its 
law  to  enter  into  either  of  them, 

district  court  entered  judgment 
on,  and  granting  defendant  the 
-petition.     Plaintiff  appeals. 

and  Phillips  d;  Day,  for  appel- 

W.  Harrison,  for  appellee. 

liad  filed  his  argument,  appellant 

1  which  some  portion  of  the  evi- 
fully  set  out  than  was  done  in 
stract.      Appellee   then  filed    a 

this  abstract  from  the  files,  on 
it  was  not  tiled  until  after  his 
to  strike  out  the  evidence  and 
le  reason  that  it  appeared  that 
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certain  items  of  evidence  offered  in  the  district  court  had  not 
been  certified  by  the  trial  judge,  and  were  not  included  in 
the  abstract;  and  that  the  certificate  of  tlie  trial  judge  does 
not  identify  the  evidence  offered  with  suflicient  certainty; 
and  that  all  of  the  evidence  offered  in  the  case  was  not  before 
this  court.  It  was  held  by  this  court  in  Johnson  v,  Chicago^ 
R,I.  i£  P.  IVy  Co,^  51  Iowa,  25;  liogers  v.  Carman,  54 
Id.,  715;  and  In  re  Will  of  Caywood,  56  Id.,  301,  that  we 
would  not  consider  the  additional  abstracts  which  had  been  filed 
without  leave  by  the  appellants  after  the  cases  had  been  fully 
argued  by  appellees.  This  ruling  was  based,  however,  in 
each  case,  on  the  particular  facts  of  that  case,  and  was  not 
intended  as  the  announcement  of  a  rule  of  universal  appli- 
cation. In  each  case  the  additional  abstract  was  filed,  either 
at  the  time  or  after  the  submission  of  the  cause,  or  so  near 
the  time  of  the  submission  as  to  give  the  other  side  no 
opportunity  to  correct  any  errors  or  misstatements  which 
might  be  contained  in  it.  It  is  manifest  that  to  permit  a 
party  to  file  an  additional  abstract  under  such  circumstances 
would  be  to  give  him  a  great  advantage  over  his  adversary, 
and  would  lead  to  great  abuses  in  practice.  In  the  present 
case,  however,  the  abstract  objected  to  was  served  on  appellee, 
and  filed,  some  three  months  before  the  cause  was  submitted. 
He  has  had  every  opportunity  to  examine  it  and  correct  any 
misstatements  or  errors  contained  in  it,  and  he  has  filed  an 
additional  argument  based  in  part  on  the  record  as  made  by 
the  additional  abstract.  The  case,  therefore,  does  not  come 
within  the  reason  of  the  holding  of  the  cases  cited.  The 
additional  abstract  is  essential  to  a  fair  presentation  of  the 
cause,  and  there  is  no  valid  reason  for  disregarding  it.  The 
rates  of  practice  in  courts  of  last  resort  ought  to  be  framed 
and  interpreted  with  a  view,  rather  to  the  submission  of 
causes  upon  their  merits,  than  to  their  disposition  on  merely 
technical  grounds. 

II.     The  certificate  of  the  trial  judge  shows  that  defend- 
ant offered  in  evidence  a  certified  copy  of  the  book  of  original 
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ries,  80  far  as  the  same  shows  tlie  swamp  and 
[•flowed  lands  in  Palo  Alto  county;  also  a  cer- 
d  copy  of  the  list  of  swamp-land  selections  in 
county,  showing  the  date  of  the  selections, 
hom  selected,  date  of  the  patent  of  such  as 
;ed,  and  the  date  of  the  rejection  of  such  as 
jd, — but  neither  of  tliese  documents  is  con- 
;ranscript,  or  set  out  in  the  abstract.  This 
ground  of  the  motion  to  strike  out  the  evi- 
1  the  judgment.  The  certificate  states  that 
oduce  the  copy  of  the  book  of  original  entries 
y  of  the  bare  statement  of  the  offer,  but  that 
Y  of  the  book  was.  ever  filed  in  the  case,  or 
J  trial.  As  the  offer  to  introduce  the  copy 
fendant,  it  was  his  business  to  file  it  with  the 
case,  or  at  least  produce  it  on  the  trial,  that 
1  and  considered  by  the  court  in  determining 
he  did  neither,  the  presumption  is  that  he 
)ffer,  or  rather,  it  would  be  more  accurate  to 
leither  filed  the  document  in  the  case  nor  pro- 
trial,  he  did  not  offer  it  in  evidence;  for  his 
aent  that  he  offered  it,  without  more,  did  not 
Fer  to  introduce  it  in  evidence.     The  rulecer- 

I  matters  introduced  in  evidence  on  the  trial, 
ed  in  evidence  in  cases  triable  de  novo  in  this 
!  brought  up  on  appeal  to  this  court;  and  it 
een  held  that  we  could  not  try  the  case  anew 

II  of  the  evidence  before  us. 

appear,  however,  from  an  inspection  of  the 
le  item  of  evidence  which  was  irrelevant  to 
issue  in  the  case,  or  entirely  immaterial,  was 
tted  from  it,  we  would  not,  on  account  of 
I  omission,  refuse  to  try  the  case  anew.  To 
'ant  us,  however,  in  so  trying  the  cause,  the 
evancy  or  immateriality  of  the  omitted  testi- 
Qade  clearly  to  appear  by  the  record  itself. 
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The  substance  of  what  was  shown  by  the  list  of  swamp-land 
selections  which  was  offered  in  evidence,  but  is  omitted  from 
the  transcript  and  abstract,  as  shown  by  defendant's  state- 
ment at  the  time  he  made  the  offer,  is  set  out  in  the  certifi- 
cate of  the  trial  judge;  and  it  is  entirely  clear  from  the  state- 
ment, we  think,  that  said  list  is  neither  relevant  nor  material. 
Counsel  for  appellee  have  not  suggested  wherein  they  claim 
it  is  material,  nor  have  they  advised  us  of  any  object  they 
had  in  view  when  they  offered  it  in  evidence,  or  of  any 
legitimate  purpose  which  it  serves  in  the  case.     They  stand 
on  what  they  claim  is  the  rule  in  every  such  case,  insisting, 
in  effect,  that,  as  the  list  was  introduced  in  evidence,  the  case 
cannot  be  tried  anew  in  this  court,  even  though  its  irrelevancy 
and  immateriality  should  be  apparent.     We  think,  however, 
that  the  rule  should  pot  be  made  to  work  such  a  result. 

III.  The  other  ground  of  the  motion  is  that  the  certifi- 
cate does  not  identify  the  evidence  with  suflScient  certainty  to 
4.PBA(mcK'    ^°^^^®  ^^^s  court  to  determine  whether  we  have 

oUocumen?   the   same   instruments   of    evidence    before    us 
forpurpiwer  which  Were  introduced  on  the  trial  in  the  district 
0  appeal.       (^Q^t.     The  certificate  is  not  attached  to  the  evi- 
dence, but  it  identifies  the  different  instruments  of  evidence 
with  as  much  certainty,  we  think,  as  is  possible  under  the 
circumstances.     The  depositions  are  identified  by  giving  the 
names  of  the  witnesses,  and  the  name  of  the  officer  by  whom 
they  were  taken,  and  by  giving  the  date  when  they  were  filed 
in  the  case,  and  the  different  items  of  documentary  and  rec- 
ord evidence  are  all  identified  by  letters  and  numbers,  or  by 
such  references  to  their  date  and  contents,  or  to  the  book  and 
P^e  where  recorded,  as  would  enable  the  clerk  in  making  up 
the  transcript  to  determine,  with  reasonable  certainty,  what 
^^8  intended.     The  identification,  we  think,  is  as  perfect  as 
^^Id  reasonably  be  required  in  any  case.     The  motion  will, 
therefore,  be  overruled. 

IV.  The  contract  between  Clark  and  the  county  was 
entered  into  on  behalf  of  the  county  by  the  county  judge. 
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•  the  laws  then  in  force,  was  the  fiscal 
the  county.  By  the  contract  Clark 
to  build  at  the  county  seat,  for  the  use 
t  of  the  county,  one  two-story  brick 
Iso  a  one-story  brick  school-house,  and 
3  over  the  west  fork  of  the  Des  Moines 
e  county.  All  of  the  work  was  to  be 
-  of  December,  1S61,  and  it  was  to  be 
b  of  April,  18(50.  The  county  agreed, 
B  doing  of  this  work,  to  convey  to 
oh  had  then  accrued,  or  which  might 
;,  under  the  swamp-land  grant.  The 
[  to  the  electors  of  the  county  for  their 
t  a  special  election  which  was  called 
that  time  there  were  not  over  forty 
and  not  more  than  twenty-five  votes 
on,  all  of  which,  except  three,  were  in 

contract.  Clark  afterwards  assigned 
tie,  who  executed  to  the  county  a  bond 
,000,  conditioned  for  the  performance 
gs  iu  the  contract,  in  December, 
;e  executed  to  Stockdale  a  conveyance 

of  land.  No  part  of  this  land  had 
the  county,  but  over  50,000  acres  of 
tented  as  swamp  and  overflowed  land. 

was  executed,  no  part  of  the  work  on 
Iges  had  been  performed.  Stockdale, 
erwards  with  the  work  on  the  build- 
luilding  was  put  in  such  condition  as 
)le  to  occupy  and  use  it  as  a  court- 
offices,  but  it  never  was  completed,  and 
ever  put  in  a  condition  to  be  occupied 
3  for  which  it  was  erected,  and  noth- 
one  towards  the  erection  of  the  two 
county  brought  suit  on  the  bond,  and 
gainst  Stockdale  and  his  sureties  for 
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$9,760.80  as  damages  for  the  non-performance  of  the  con- 
tract. This  judgment  was  subsequently  compromised,  Stock- 
dale  agreeing  to  convey  to  the  county  two  squares  of  ground 
in  the  town-site  of  Paoli,  and  to  erect  a  court-house  for  the 
county  in  satisfection  of  the  judgment.  He  executed  the 
conveyances,  and  erected  a  building,  which  the  county  occu- 
pied and  used  as  a  court-house  for  three  or  four  years,  but  he 
never  completed  it. 

It  is  alleged  in  the  reply  that  the  execution  of  the  contract 
by  the  county  judge,  and  its  approval  by  the  electors,  was 
procured  by  bribery  and  corruption.     The  evidence  shows 
that,  before  the  election  at  which  the  question  whether  the 
contract  should  be  approved  was  voted  on,  Stockdale,  who 
was  then  acting  as  agent  for  Clark  in  the  matter,  promised 
the  electors  that,  in  case  the  contract  was  ratified,  each  voter 
in  the  county  should  have  the  opportunity  to  acquire  160 
acres  of  the  land,  and  to  pay  for  the  same  in  labor  on  the 
improvements  which  were  to  be  made  for  the  county  under 
the  contract.     This  promise  was  made  for  the  purpose  of 
inducing  the  electors  to  vote  for  the  approval  of  the  contract, 
and  it  undoubtedly  had  that  effect.     He  subsequently  made 
conveyances  of  portions   of  the  land   to   residents   of  the 
county.    In  some  instances  the  parties  to  whom  the  convey- 
ances Were  made  performed  labor  in  payment  for  the  land, 
^'^d  in  others  no  consideration  was  paid  for  the  conveyances, 
^tner  objections  are  urged  against  said  contract,  but  iu  the 
view  ^Q  take  of  the  case  it  is  unnecessary  to  set  them  out. 
defendant's  cross-petition  is  in  the  nature  of  a  bill  to  enforce 
a  specific  performance  of  the  contract  by  the  county.     The 
general  rule  is  that  courts  of  equity  will  decree  the  specific 
pcrtornaance  of  a  contract  to  convey  real  estate  when  the  con- 
tract 18  in  writing,  is  certain  and  fair  in  all  its  parts,  and 
^aa  fairly  entered  into,  and  is  for  an  adequate  consideration, 
a-^i  18  capable  of  being  performed.     1  Story,  Eq.  Jur.,  § 
751. 
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,  that  "the  specific  execution  of  a 
er  not  of  absolute  right  in  the 
on  in  the  court,"  and  a  specific 
reed  when  the  contract  is  founded 
:e,  or  undue  advantage,  or  is  not 
^nsideration.  1  Story,  Eq.  Jnr., 
Iso,  Mec/iamcs^  Hank  of  Alex- 
6;  Cathcart  v,  Robinson,  5  Id., 

Uld.,  172. 

it  has  under  the  Clark  contract 
slaini  deed  from  Stockdale.     Con- 

operated  to  transfer  to  him  all  of 
>ckdale  under  the  contract,  it  is 
•eater  interest  in  the  subject  than 
,  is  manifest,  we  think,  that  there 
I  which  he  could  have  demanded 
the  agreement.  Under  the  stat- 
I  favorable  vote  of  the  electors  of 
the  validity  of  the  contract.  The 
i  were  called  upon  to  determine 
and  should  have  been  determined 

of  public  interest.  By  Stock- 
r,  it  was  made  a  matter  of  mere 
J,  and  they  were  induced  to  deter- 
trence  solely  to  their  own  private 
m,  was  founded  in  fraud.     It  was 

the  county.  In  addition  to  this, 
ed  the  benefits  for  which  it  con- 
fer, in  good  faith,  performed  the 
3nt.     As  he  procured  the  contract 

means,  and  has  not  performed  its 
ty  will  not  lend  him  its  aid    in 

ver,  that,  as  the  county  instituted 

ered  judgment  for  the  damages  it 

of   his   non-performance   of  the 
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«. -icon-  contract,  and  accepted  what  he   paid   in   satis- 

ffiSaud!"^^^  faction   of  the  judgment,   it   is   now   estopped 

sideration^^"*  from  denvino:  the  validity  of  the  contract,  or  from 
estoppel  by  .1.1  .i.       ^ii  .1 

judpnent        assertmff  that  it  has  not  received  its  lull  consid- 

agalnstdelln-  .       ^ 

qaent.  eration. 

There  are  two  satisfactory  answers  to  this  proposition:  (1) 

Stockdale  has  never  fully  performed  the  agreement  upon 

H'hich  the  judgment  was  satisfied.     He  has  never  completed 

the  court-house  which  he  agreed  to  build  for  the  county  in 

part  satisfaction  of  the  judgment.     (2)  Before  the  action  on 

^e    bond  was  instituted  he  had  conveyed  to  third  parties 

Dearly  all  of  the  lands  included  in  the  deed  from  the  county 

^  him.     The  county,  therefore,  had  no  adequate  remedy 

^itist  him,  except  by  an  action  upon  the  bond  for  the  dam- 

^8  sustained  by  it  in  consequence  of  his  failure  to  perform 

the  Contract.     It  might,  it  is  true,  have  maintained  an  action 

^^  ^<lnity  for  the  annulment  of  the  conveyance,  but   this 

^onl<i  have  afforded  it  no  remedy  as  to  the  lands  which  he 

^ad  oonveyed  away.     He  compelled  it,  then,  to  either  seek  a  * 

i^ociecjj  against  his  wrongful  acts  by  an  action  on  the  bond, 

^ .   ^  go  without  remedy  therefor;  and  he  should  not  be  per- 

"^^»^toci  to  assert  that,  by  adopting  the  remedy  which  he  com- 

P®^  it  to  adopt,  it  estopped  itself  from  setting  up  its  equita- 

^  ^^fense  against  the  claim  that  is  here  made.     To  hold 

^^^M'ise  would  be  to  permit  him   to  profit  by  his  own 

^I*     The   remaining   question   in   the   case   is    whether 

Q€  ^tx<Jant  is  entitled  to  judgment  enforcing  the  conveyance 

icotji«-*         ^*  ^^^  property  under  the  contract  between  him 

cont?^^^*^-  and  Shea  and  the  county.     That  contract  is  as 

per^^'ij^    follows:     "The  swamp  and  overflowed  lands  in 

p^Wtafor:     P^lo  Alto  county,  Iowa,  being  in  an  unsettled 

condition,  large  quantities  having  been  selected 

aft  %Wamp  and  overflowed  land  and  never  patented  as  such, . 

*^^>  on  account  of  such  unsettled  conditon  of  said  lands, 

said  county  has  been  at  a  great  loss  from  year  to  year  of 
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n  said  lands,  and  has  had  to  refund  large 
>aid  lands  because  the  same  were  unpat- 
rly  taxed  and  sold  for  taxes;  and  the 
danger  of  losing  large  sums  of  money 
I  the  future  on  account  of  the  unsettled 
nds;  and  said  county  desires  to  have  the 
ler  said  lands  are  swamp  or  overflowed 
8,  settled  as  soon  as  possible,  that  they 
le,  and  tlie  county  derive  revenue  and 
iV.  II.  Shea  and  T.  W.  Harrison  are 
ired  to  investigate  tiie  condition  of  said 
s  possible  procure  the  patenting  of  such 
jrflowed  lands,  and  the  cancellation  of  the 
;uch  as  are  dry  lands;  said  county  to  pay 
and  T.  W.  Ilarrison  the  actual  expenses 
that  may  be  decided  to  be  dry,  not  to 
;  fifty  dollars,  in  county  warrants;  and  if 
0  include  homestead  lands,  they  to  pay 
t!ie  expense;  and  said  W.  II.  Shea  and 
to  pay  the  actual  expenses  as  to  all  said 
}atented  as  swamp  or  overflowed  lands, 
county  shall  convey  and  quitclaim  to  said 
.  W,  Ilarrison  all  the  swamp  and  over- 
county  patented  as  such,  which  are  not 
jed  therefor  made  by  said  county  to  John 
jorded  in  Deed-book  'A,'  on  pages  36-61, 
5ords  of  said  Palo  Alto  county;  said  con- 
,  by  specific  description  of  the  lands  to 
d  T.  W.  Ilarrison  upon  demand  of  said 
.  W.  Harrison,  and  production  of  proof 
J  been  patented  as  swamp  or  overflowed 
II.  Shea  and  T.  W.  Harrison  shall  hold 
>6  from  any  claim  of  said  John  M.  Stock- 
lands  which  are  not  described  in  said 
)n  pages  36-61,  inclusive,  of  Deed-book 
of  said  county."     It  is  alleged  in  the 
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that  the  board  of  supervisors  never  asseuted  to  this  con- 
^'^ict;  that  three  members  of  said  board  signed  it,  but  that 
^Aeir  signatures  were  obtained  by  fraud  and  misrepresenta- 
tion  bj  defendant  as  to  the  contents  of  the  instrument,  and 
tie  board  rescinded  the  agreement  as  soon  as  this  fraud  was 
A'scovered;  also  that  the  contract  is  void  for  the  reason  that 
the  board  of  supervisors  had  no  power  to  appropriate  the 
8\ramp  and  overflowed  lands  of  the  county  to  the  object  to 
whicli  they  attempted  to  appropriate  them  by  said  contract. 
In   the  view  we  take  of  this  last  question,  it  will  be  unnec- 
essary to  go  into  the  questions  made  by  the  reply  with  refer- 
en<ie  -to  the  execution  of  the  contract.     The  undertaking  of 
Shea,  s^nd  defendant  in  the  agreement  is  that  they  will  exam- 
ine tile  condition  of  the  lands  which  had  been  selected  as 
Bwaixip  and  overflowed  lands,  and  procure  the  patenting  of 
sucH  swamp  lands  as  had  not  been  patented,  and  the  cancel- 
lation of  the  swamp  claim  upon  such  as  were  dry.     As  com- 
pensation for  these  services,  the  county  agreed  to  convey  to 
tlietn   all  lands  which  had  been  or  which  might  be  patented 
^^^^>  and  which  were  not  included  in  the  deed  to  Stockdale; 
^^^y  in  addition  thereto,  to  pay  them  their  actual  expenses  in 
procuring  the  cancellation  of  the  swamp-land  claim  on  such 
jaads    as  should  be  found  to  bo  dry.     The  county  had  no 
interest  in  any  of  the  lands,  except  such  as  were  to  inure  to 
uetenclant  and  Shea  under  the  contract.     The  only  benefit  or 
^^^^tage  which  it  could  gain  from  the  contract  was  the  tax- 
ation   in  the  future  of  such  lands  as  had  been  selected  as 
sw^mp,  but  which  were  then  not  taxable  by  reason  of  the  fact 
t»^t  tlie  swamp  claim  had  not  yet  been  determined.     This  is 
named  as  the  consideration  which  induced  it  to  enter  into  the 
^^^I'act.     In   effect,  the   contract   appropriates   all   of   the 
BWaixip  lands  belonging  to  the  county  as  compensation  for 
feueh  services  as  should  be  rendered  in  procuring  the  patent- 
^^8  of  the  portion  not  yet  patented.     It  is  apparent  that  no 
interest  of  the  county  in  the  lands  could  be  protected  by  this 
^litract.     Stockdale  or  his  grantees  might  be  benefited  by 
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(lant  and  Shea  might  render  under 
in  which  the  county  had  any  interest 
d  in  payment  for  the  services,  it  is 
erive  no  immediate  benefit  from  it. 
•8  had  no  power  to  appropriate  the 

\  the  counties  may  appropriate  the 
ir  borders  are  defined  by  the  statute 
ere  granted  by  the  state  to  the  coun- 
t  legislation  on  the  subject;  and  it 
;  in  Allen  v.  Cerro  Gordo  Co,^  34 
dent  of  their  ownership  of  the  prop- 
to  do  whatever,  in  the  judgment  of 
ary  for  the  protection  of  their  inter- 
rfectiug  of  their  title  thereto.  But 
is  clearly  not  within  the  principle  of 
k  it  clear  that  defendant  is  not  enti- 
he  specific  performance  of  either  of 
ion.  The  judgment  of  the  district 
nd  the  cause  will  be  remanded,  with 
Igment  dismissing  defendant's  cross- 
aintift*'s  title  to  the  property;  or,  at 
I  judgment  will  be  entered  in  this 

Eevebsed. 


Sons  v.  Butrick. 

A.NTY  CONDITIONED  UPON  WRITTEN  KOTICE 

here  a  machine  was  sold  with  a  warranty  con- 
T*s  giving  to  the  seller  a  written  notice  of  any 
jportunity  miffht  be  had  to  remedy  them,  but 
oral  notice  given  to  an  agent,  held  that  he 
>  exact  a  written  notice. 

ure:   right   TO   return   machine  and 

►NEY  AND  notes:  CONDITIONAL  RETURN  OF 
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MACHINE.  Where  a  machine  sold  under  a  warranty  failed  to  do  good 
work,  and  the  contract  provided  that  in  that  case  the  purchaser  miprht 
return  it  and  receive  back  a  new  machine,  or  the  money  and  notes  given  for 
the  old  one,  and  he  made  an  unconditional  return  of  the  machine,  it  was 
the  duty  of  the  sellers  then  either  to  give  him  a  new  machine  or  his 
money  and  notes;  and  the  fact  that  the  purchaser,  after  so  returning  tbf3 
machine,  demanded  his  money  and  notes  did  not  render  the  delivery  of 
the  machine  a  conditional  one,  depending  upon  the  return  of  the  money 
and  notes,  and  did  not  amount  to  a  denial  of  the  seller^s  right  to  return 
a  new  machine^  if  they  should  so  choose.  Pitta'  Sona^  Manuf'g  Co,  v, 
SpHznogUj  54  Iowa,  36,  distinguished. 

Appeal  from  Benton  District  ConH. 

Thursday,  December  17. 

This  is  an  action  upon  a  promissory  note,  which  was  exe- 
cuted by  defendant  to  the  plaintiff  for  part  of  the  purchase 
price  of  a  threshing-machine.  The  defetidant  pleaded,  by 
way  of  answer  and  counter-claim,  that  he  bought  the 
machine  upon  a  written  warranty;  that  there  was  a  breach 
of  the  warranty;  and  that,  in  compliance  with  the  terms  of 
'his  contract,  he  returned  the  machine;  and  he  demanded 
judgmont  against  the  plaintiffs  for  the  amount  he  had  paid 
on  the  contract,  and  for  his  other  outstanding  notes  given  for 
the  machine.  There  was  a  trial  by  jury,  which  resulted  in  a 
verdict  and  judgment  for  the  defendant.     Plaintiff  appeals. 

Warner  cfe  Whipple  and  Cook  <fe  Dodge^  for  appellants. 

Nichols  <&  Burnhain^  for  appellee. 

EoTHBOCK,  J. — I.  The  purchase  price  of  the  machine  was 
$650.  Of  this  amount  $250  was  paid  in  cash,  and  two  notes 
were  given  for  the  remainder, — one  for  $150,  due  November 
1,  1883,  and  the  other  for  $250,  due  November  1,  1884. 
The  suit  was  brought  on  the  last  mentioned  note.  The  other 
note  had  been  sold  and  transferred  to  other  parties,  and  the 
judgment  for  the  defendant  was  for  the  amount  of  the  cash 
payment,  and  the  amount  of  the  note  which  had  been  trans- 
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nterest.  The  contract  for  the  machine 
order  signecl  by  tlie  defendant.     It  was 

y  of  July,  1883.  Tlie  warranty  of  the 
the  order,  was  as  follows: 

red  herein  is  purchased  and  sold  sub- 
warranty  and  agreement:  That  it  is 
aterial,  and,  with  proper  management, 
'st-class  work;  that  the  purchaser  shall 
ve  it  a  fair  trial,  and,  if  it  should  not 
otice  stating  wherein  it  fails  is  to  be 
)m  whom  it  is  received,  and  to  John  S. 
)rt,  Iowa,  and  reasonable  time  allowed 
idy  the  defects,  if  any,  (the  purchaser 
nd  friendly  assistance,)  when,  if  it  can- 
d  work,  it  shall  be  returned  to  the  place 
,  new  machine  given  in  its  place,  or  the 
be  refunded.  Continued  possession  of 
tvidence  of  satisfaction;  it  being  under- 
if  purchaser  does  not  make  full  settle- 
iproved  notes,  for  the  machine  upon  its 
ereby  waives  all  claims  uider  this  war- 
is  authority  to  change  the  above  war- 
verbal  agreement  or  condition  to  this 
"Wm.  H.  Butrick." 


•red  to  the  answer.  The  demurrer  was 
was  filed.  It  is  unnecessary  to  consider 
the  demurrer  was  waived  by  filing  the 
jstion  arose  upon  the  trial  in  the  charge 
ry,  and  the  conclusion  we  have  reached 
le  question  of  practice  an  unimportant 

1  that  the  fnachine  should  be  shipped 
?.  J.  Mead,  who  was  the  agent  of  the 
that  the  shipment  was  made  to  Center 
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Paint,  and  the  agent,  Mead,  and  one  J.   T.  Drug,  another 
agent  of  the  plaintiffs,  were  there.     The  defendant  came  there, 
and    they  took  tlie  machine  off  the  cars,  and  tlie  defendant 
took  it  away  and  nndertook  to   use  it.      Mead    resided   at 
Urbana,  some  distance   from  Center  Point.     His  place  of 
business  was  at  his  home,  as  we  infer  from  the  evidence, 
including  certain  letters  written  by  him.     The  plaintiffs  had 
no  ag-ent  at  Center  Point.    -Soon  after  the  machine  was  set 
wp,  the  defendant  sent  a  verbal  notice  to  Mead  at  XJrbana 
that  it  was  not  working  properly,  and  that  he  (Mead)  should 
come  up  and  see  about  it.     On  the  next  day  Mead  and  Drug 
weat  to  the  place  where  the  defendant  was  using  the  machine, 
^^^g  was  traveling  agent  of  the  plaintiffs,  whose  business  in 
part  Was  to  see  that  machines  were  made  to  comj)ly  with  the 
warranty.     There  is  a  conflict  in  the  evidence  as  to  what 
^^^urred  when  plaintiffs'  agents  made  this  first  visit  to  the 
Machine;  but  all  the  evidence  shows  that  the  machine  was 
fealty  and  defective  in  its  construction,  and  that  it  was  not  doing 
good  work,  and  Drug  did  something  by  way  of  changing  the 
position  of  a  riddle,  but  that  made  no  material  change  in  the 
operation   of  the   machine.     This  was   on   the  seventh  of 
August.     Drug  went  away,  and  returned  again  on  the  twenty- 
fourth  of  August,  having  been  sent  by  the  plaintiffs  for  the 
purpose   of  putting  the  machine  in  order.     The  evidence 
shows  that  the  machine  was  not  then  doing  good  work,  and 
it  was  not  put  in  good  ot*der  by  Drug.     The  defendant  then 
notified  Drug  that  he  would  have  nothing  more  to  do  with 
it    Drug  went  away,  and  on  the  next  day  the  defendant  took 
the  machine  to  Center  Point,  and  left  it   near  the  depot,  at 
the  place  where  the  railroad  station-agent  directed    him  to 
leave  it.     There  was  no  agent  of  the  plaintiffs   there  at  the 
time.    After  returning  the  machine,  the  defendant  went  to 
his  home,  and  from   there  to  Urbana,   where  he  found  the 
^nt  Mead,   and   notified   him   that  he  had   returned   the 
machine  to  Center  Point,  and  left  it  there,  and  demanded  a 
return  of  his  notes,  and    the  money  he  had   paid  on    the 
Vol.  LXVIII— 7 
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;.  The  plaintiffs  refused  to  receive  the 
need  this  action   in  tlie  December  fol- 

that  the  warranty  required  that,  if  the 
c  well,  written  notice  should  be  given 
But  and  to  the  plaintiffs;  and  that,  if 
ne  could  not  be  made  to  do  good  work, 
)e  returned  to  the  place  where  received 
>w  machine  given  in  its  place,"  or  the 
unded.     There  was  abundant  evidence 

could  properly  find  that  the  machine 
ve  in  its  construction,  and  that  plaint- 
le  defects;  and  the  acts  of  the  plaintiffs 
t  for  the  express  purpose  of  fixing  the 
s  to  clearly  show  a  waiver  of  the  writ- 

the  contract. ,  If  the  plaintiffs  intended 
compliance  with  the  contract  in  this 
lave  stood  upon  the  terms  thereof,  and 
otices.  All  of  the  acts,  including  tele- 
)wed  that  they  did  not  intend  to  insist 
ut  that  they  regarded  the  notice  given 

;d  the  jury  as  follows:  (3)  If  you  find, 
lat  the  defendant,  within  a  reasonable 
r  receiving  the  machine,  gave  it  a  fair 
ree  days,  and  managed  it  properly;  and 
ler  find  from  the  evidence  the  machine 
ell  made,  of  good  material,  or  that  it  was 
•le  of  doing  first-class  work  with  proper 
snt, — then  there  would  be  a  breach  or 
warranty;  and  if  you  then  further  find, 
it  the  defendant  then  gave  verbal  notico 
tiff  wherein  the  said  machine  failed  to 
irranty — to  T.  J.  Mead,  the  agent  of 
response  to  such  notice  plaintiffs  sent 
to  repair  or  remedy  the  defects,  if  any; 
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^I^tsaid  agent  appeared  thereabout  Angust  7, 1883,  for  that 
purpose;  that  he  then  did  not  do  so,  but  stated  that  he  would 
^tnm  and  do  so;  that  about   August  24,  1883,  plaintiffs 
ag»in  sent  said  agent  to  put  the  machine  in  good  order,  and 
h  then  failed  to  do  so,  and  went  away;  and  you  find  that 
the    defendant   rendered  said  agent  necessary  and  friendly 
assistance,  and  that  plaintiffs  had  a  reasonable  time  to  put 
tie  same  in  order  so  that  it  would  do  first-class  work,  witli 
good  management;  and  you  further  find  that  about  August 
25,  1883,  defendant  hauled  it  to  Center  Point,  where  he  had 
received  it,  and  left  it  there,  subject  to  the  order  of  plaintiffs, 
without  conditions,  and  notified  plaintiffs,  or  their  agent  T. 
J.  Miead,  that  he  had  done  so;  and  you  further  find  that 
plaintiffs  neglected  and  failed  to  either  remedy  the  same  or 
pot  it  in  good  order,  or  to  furnish  a  new  one  therefor, — then 
joar  verdict  will  be  for  tbe  defendant,  and  the  measure  will 
^  for  $250,  with  ten  per  cent  interest  from  August  1,  1883, 
and   the  sum  of  $150,  with  eight  per  cent  interest  from 
^^gust  1,  1883.     (4)  But  if  you  find,  from  the  evidence,  that 
the  machine  was  not  made  of  good  material,  and  was  not 
^p«.ble  of  doing  first-class  work,  with  good  management; 
*tid  that  defendant  did  notify  plaintiffs  as  stated  in  the  last 
^^struetion,  and  did  return  the  machine  to  Center  Point  as 
therein  stated;  but  find  that  the  defendant  left  the  machine 
there  subject  to  the  control  and  order  of  plaintiffs  only  on 
condition  that  they  would  surrender  and  return  the  notes  and 
money  he  had  given  for  the  same,  and  that  he  did  not  leave 
it  optional  with  the  plaintiffs  to  receive  the  machine  to  repair 
or  remedy  it,  or  to  furnish  him  a  new  one  in  lieu  of  that  one; 
or  if  you  find  he  did  not  properly  manage  the  same, — then 
defendant  would  have  no  right  to  recover  on  his  counter 
claim;  then  your  verdict  will  be  for  the  plaintiffs.     *     *     * 
The  only  objection  made  by  appellants  to  these  instruc- 
tions which  we  think  demands  consideration  is  that,  they 
assume  that  the  machine  was  left  by  defendant  at  Center 
Point,  subject  to  the  order  of  tlte  plaintiffs,  without  condi- 
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liat  the  machine  was  left  at 
de  for  the  notes  and  money. 
Dnal  with  plaintiffs  whether 
i  money  or  furnish  another 
at  rescind   the  contract  by 
mdingthe  notes  and  money, 
e  given  the  plaintiffs   their 
lie.     It  is   insisted  that   the 
bring   it    within    the    rule 
ts^   Soii*8  Manvf'g  Co,   v, 
:ernis  of  tlie  warranty  were 
=)e  as  in  this,  but  the  acts  of 
ere  different.     In  that  case 
to  Muscatine,  and  demanded 
the  surrender  of  his  notes, 
to»deliver  up  the  machine." 
ivith  the  demand,  the  pur- 
one  Murphy,  and   made  a 
nd  stated  that  tlie  machine 
the  circuit  court  m   its  find- 
5sion,  because   the  purcliaser 
lie  indispensable  condition  of 
other  words,  tliat  tlie  seller 
from  the  custody  of  Murphy 
And  this  court  held  that 
that  there  has  been  a  rescis- 
>pear  that  the  machine   was 
allowing    the   plaintiff  this 
fleeted,  either  to  refund  the 
Lchine."     One  of  these  cir- 
1,  that  the  surrender  of  the 
lie  return  of  the  notes.     It  is 
\  not  specially  alluded  to  in 
TQ  used  therein  which  seems 
)osed  by  the  defendant  as  to 
immaterial;  but  every  case 
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Uiust  be  determined  on   its  own  facts.     In   this   case,  the 
defendant  received  the  machine  from  the  cars  at  Center  Point, 
and  he  returned  it  to  the  place  where  it  was  delivered  to 
Lim, — the  point  where,  as  we  assume,  it  was  most  convenient 
to  again  load  it  upon  the  cars.     So  far  he  complied  with  the 
^ery  letter   of  liis  contract, — "he  returned  it  to  the  place 
where  received."     This  was  without  condition,  as  all  his  acts 
show.     lie  advised  the  agent  the  day  before  that  he  would 
have  nothing  more  to  do  with  it     It  was  an  unconditional 
delivery  of  the  machine, — that  is,  he  did  not  intend  to  take 
it  back,  if  the  plaintifi'did  not  ship  it  away  or  otherwise  dis- 
pose of  it;  and  when  he  left  it  at  the  place  where  he  received 
^tj  the  plaintiffs  were  then  required,  without  any  demand,  to 
^0  something, — either  to  furnish  another  machine  or  return 
the  notes  and  money^     And  it  is  plain   that  this  was  the 
thonght  of  the  court  in  tke  above  instructions.     They  submit 
to  the  jury,  in  effect,  whether  the  machine  was  left  at  Center 
Point  without  conditions  as  to  the  delivery  of  the  macliine; 
or,  as  expressed  in  the  fourth  instruction,  whether  he  left  the 
^^f^^chine  at  Center  Point  "subject  to  the  control  and  order  of 
the    plaintiffs  only  on   condition  that  they  would  return  the 
Motes  and  money."     The  evidence  shows  that  he  had  surren- 
dered the  machine  before  he  returned  home,  and  went  from 
there  to  Urbana,  and  informed  Mead  of  what  he  had  done. 
The  plaintiffs,  in  contemplation  of  law,  then  had  the  machine. 
Tn^    defendant  so  far  had  complied   with  his   contract.     He 
haa  done  all  that  the  contract  required  him  to  do  to  rescind 
it,  "Which  was  an  unconditional  return  of  the  machine  to  the 
place  where  he  received  it.     The  fact  that  when  he  notified 
■M-^ad  that  the  machine  was  returned  and  redelivered  he  then 
demanded  his  notes  and  money,  had  nothing  to  do  with  the 
unconditional  delivery  of  the  machine.     It  was  then  time  for 
P^^^mtiffs  to  speak  and  act.     The  defendant  put  them  in  posi- 
tion where  they  were  required  to  comply  with  the  terms  of 
their  contract   and  exercise   their   option.     "We   think   the 
instructions  complained  of  are  correct,  and  that  the  judg- 
inent  must  be  Affirmed. 
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Dickinson  County. 

!VNECR88ART  MATTER.  It  is  DOt  reversible 
^ke  from  an  answer  matter  which  consti- 
it  does  constitate  a  defense,  may  be  proved 


(TRNANCE  OP    PRISONER    WHILE  IN   CUS- 

r  to  bind  the  county  for  necessaries  for  a 
dy  awaiting  a  preliminary  examination: 
Co.,  56  Iowa,  379;)  and  where  the  circum- 
oner  cannot  be  confined  in  the  coanty  jail, 
ty  is  responsible  for  necessaries  famished 
re.  So  held  in  this  case,  where  the  pris- 
iUng  the  officer  in  arrestinsr  him,  and  his 
nit  of  his  confinement  in  the  jail,  nor  of 

9TICE  or  PEACE.  In  sach  case,  an  order 
aed  the  warrant,  directing  the  sheriff  to 
afe  place,  and  provide  for  his  necessities 
it  before  a  magistrate  for  trial,**  was  a 
duty  to  do  so  without  any  such  order. 

ER  TO  IMPROPER    QUESTION.      It    is    not 

iswer  to  be  made  to  an  improper  question, 
without  prejudice  to  the  appellant. 

T  OP  HUSBAND  TO  RECOVER  FOR  JOINT 

ad  and  wife  live  together,  and  are  not 
ents,  and  they  board  and  care  for  a  wounded 
the  husband  may  recover  for  the  earnings 
Dwn,  and  such  recovery  will  be  a  bar  to  an 


ITENANCE  OP    PRISONER    WHILE  IN  CU8- 

r  IMMATERIAL.  In  an  action  against  a 
I  prisoner,  at  the  sheriif  *s  request,  while  in 
bioo,  the  question  whether  the  arrest  was 

RY  BOOM.  It  is  not  error  to  allow  the  jury 
evidence,  other  than  depositions^  with  them 


Glay  District  Court. 
^,  Decembes  17. 
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Action  to  recover  for  attendance  on  and  boarding  a  pris- 
oner charged  with  crime.  Trial  by  jury.  Verdict  and  judg- 
nient  for  the  plaintiff.     The  defendant  appeals. 

Sice  <&  Begun  and  Parker  <&  Richardson^  for  appellant. 
Cory  <&  Satchwellj  for  appellee. 

Sebvebs,  J. — The  evidence  tended  to  show  that  the  mar- 
tial of  the  town  of  Spirit  Lake  was  making  the  attempt  to 
arrest  one  Miller,  who  resisted  such  arrest.     The  marshal 
called  on  the  sheriff  to  assist  him,  and  in  making  the  arrest 
ifiller  was  shot  and  dangerously  wounded.     An  information 
'^as  filed,  charging  that  Miller  had  resisted  an  officer  in  the 
uisclxarge  of  his  duties.     A  warrant  was  issued,  and  there- 
uadei-  Miller  was  arrested  by  the  sheriff;  but  he  was  so  danger- 
oaely  wounded  that  he  could  not  be  committed  to  jail  or 
nav-o    his  preliminary  examination.     Thereupon  the  sheriff 
cn=^I>loyed  the  plaintiff  to  board  and  take  care  of  him,  and 
this   action  was  brought  to  recover  for  the  services  rendered. 
-T-        The  defendant  pleaded  that  Miller  was  engaged  in  the 
act  c>f  violating  the  ordinance  of  the  town  of  Spirit  Lake, 
1.  **r-^:^DiNo-  *^^  that,  in  making  the  arrest  for  such  violation, 
"^^o^gSS^    Miller  was  wounded,  and  therefore  said  town  was 
*"'  liable  for  the  care  and  attendance  furnished  bv 

tno  j>laintiff.     On  motion,  this  defense  was  struck  out.     At 
'^^^^>  this  was  error  without  prejudice.     The  burden  was  on 
tbo  ;plaintiff  to  show  the  liability  of  defendant.     If  he  failed 
^  ^o  this,  it  was  immaterial  whether  the  town  was  liable  or 
not^       If  the  liability  of  the  defendant  was  established,  it  was 
^^ally  immaterial  whether  the  town  was  liable.     In  short, 
tue  naatter  pleaded  did  not  constitute  a  defense  to  this  action ; 
a^Q,  if  it  did,  the  evidence  in  relation  thereto  was  admissible 
t^^^er  the  general  issue. 

H.  It  is  said  that  the  court  erred  in  admitting  the  infor- 
t»ation,  warrant  and  return  thereof,  in  evidence.     The  papers 
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iced  were  sufficiently  identified,  and 
ssible  and  material  as  tending  to  prove 
r  was  in  the  custody  of  the  sherifi:  It 
By  did  not  show  that  Miller  had  been 
L)f  the  county  for  trial  and  examination, 
d  presents  the  material  question  in  this 
reliant  contend  that  it  is  only  where 
committed  that  a  county  is  liable  for 
8  provides:  '*  All  charges  and  expenses 
maintaining  *  *  *  pgj._ 
>lic  offenses,  and  committed  for  exam- 
3  county  jail,  shall  be  paid  from  the 
)de,  §  1735.  "  The  keeper  [sherijff  ]  of 
I  necessary  beddin^j,  clothing,  fuel  and 
soners  under  his  charge,  and  keep  an 

Code,  §  4727.  From  the  time  of  the 
iminary  information  and  warrant  for 
icer,  the  prisoner  must  be  regarded, 
this  case,  as  being  in  the  custody  of 
minary  examination  did  not  take  place, 
hat  tiie  prisoner  was  unable,  because  of 

to  or  admit  or  deny  the  accusation, 
uiy  humane  man  was  bound  to  do,  and 
:en  care  of,  and  furnished  with  such 
stenance  as  his  condition  required.  If 
the  jail,  that  was  the  proper  place,  but 
3how  there  was  no  jail.  But  if  in  fact 
was  vested  with  a  discretion  in  the 
no  pretense  that  he  acted  in  bad  faith, 
exercised  the  discretion  reposed  in  him. 
the  custody  of  the  sheriff,  it  was  the 
upply  him  with  the  necessaries  of  life 
)n  until  the  preliminary  examination, 
onceded  that  if  the  sheriff  raak^s  an 
the  prisoner  in  jail  pending  the  pre- 
and   that  he  may   during  such   time 
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proride  him  with  the  necessaries  of  life  at  the  expense  of  the 
county.     In  legal  contemplation  this  is  what  the  sheriff  did, 
and  he  from  the  time  of  the  arrest  was  responsible  for  the 
appearance  at  the  preliminary  examination  of  the  prisoner, 
^hich    in   fact    took   place    snbseqnently.     The    sheriff  had 
the  power  to  contract  for  necessaries  for  the  prisoner,   dur- 
ing   tlie   time    he  was    in  custody,  at   the  expense   of  the 
county.     Feldenheimer  v.    Woodbury  Co.^   56    Iowa,   379. 
This  case  is  in  point,  except  tliat  tlie  supplies  were  furnished 
to  a  prisoner  in  jail;  but  we  think   this  is  not  a  controlling 
fact.      If  the  prisoner  cannot  be  confined  in  jail,  he  must  be 
somewbere  else,  and  the  county  is  responsible  for  necessaries 
furnished  him,  if  the  circumstances  were  such  that  the  pris- 
ouer  could  not  be  confined  in  jail. 

^IT.     The  justice  of  the  peace  who  issued  the  warrant  made 
an  order  "  that  the  sheriff  keep  the  prisoner  in  some  safe 

3---: ;  place  and  provide  for  his  necessities  until  he  is 

oroet  of  juH-    ^  r 

^<*  ot  peace,  able  to  be  bi'ouo:ht  before  a  mao^istrate  for  trial." 

To  the  introduction  of  this  order  in  evidence  the  defendant 
objected,  and  the  objection  was  overruled.  It  should  have 
been  sustained,  because  such  an  order  is  a  nullity.  The  jus- 
tice had  no  authority  to  make  it.  The  prisoner  was  in  the 
custody  of  the  sheriff,  and  the  justice  could  not  in  any  respect 
control  or  direct  the  sheriff,  whose  duties  in  this  respect  are 
prescribed  by  the  warrant  and  law.  So  far  as  the  liability  of 
thecounty  is  concerned,  the  order  is  wholly  immaterial.  But 
the  error  was  not  prejudicial.  The  liability  of  the  county, 
as  we  have  seen,  existed  independent  of  the  order,  and  results 
from  the  arrest  and  custody  of  the  prisoner  by  the  sheriff. 
^Qt  it  is  said  there  was  not  any  arrest,  because  the  prisoner 
►vas  not  taken  before  the  justice.  The  arrest  was  fully  con- 
sommated  when  the  sheriff  took  the  prisoner  into  custody. 

IV.  The  sheriff  was  asked,  when  on  the  stand  as  a  wit- 
Qess;  <«  State  what  you  did  pursuant  to  receiving  this  war- 
*ijJ^|>KNCE:  rant."  This  was  objected  to,  because  not  the 
??oper  Ji^'  best  evidence.     The  objection  was  overruled.     It 

°"'  may  be  conceded  that  the  return  on  the  warrant 
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>  the  arrest.  But  the  evidence 
bion  clearly  was  not  prejudicial. 
I  when  the  prisoner  was  arrested, 
ined  in  the  return. 
•  the  board  of  supervisors  by  the 
)erformed  by  himself  and  wife, 
ed  to  pay  any  part  of  it,  and  it 
I  that  afterwards  the  plaintiff's 
signment  of  the  amount  claimed 
him.  There  is  nothing  which 
md  his  wife  were  living  separate 
ngaged  in  any  separate  employ- 
rly  appears.  The  plaintiff,  there- 
•sonal  earnings  of  his  wife.  If 
paid  the  bill  to  the  plaintiff,  it 
50 very  by  plaintiff's  wife.  It  was 
T  the  claim  had  been  assigned  at 
was.  The  first  instruction,  there- 
was  properly  refused.  It  should 
of  the  petition  the  plaintiff  seeks 
services  and  those  of  his  wife, 
ks  to  recover  for  his  wife's  ser- 
led  her  claim  to  him.  The  plaint- 
bled  to  recover  for  all  the  services 
count.  Zyle  v.  Gray,  47  Iowa, 
;ofore  stated,  the  second  instruc- 
ised,  and  from  what  has  been  said 
ommitted  in  refusing  the  third 
rth  and  fifth  instructions  refused 
her  the  plaintiff  can  recover  if 
risoner.  These  instructions  were 
cause  the  return  on  the  warrant 
y  of  the  prisoner  by  the  sheriff, 
ential,  in  order  to  constitute  an 
sheriff  should  have  informed  the 
his  intention  to  make  the  arrest, 
ts  a  peace  officer.     Possibly  the 
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prisoner  would  ordinarily  be  entitled  to  such  information, 
but  the  legality  of  the  arrest,  as  between  these  parties,  was 
^Qno  manner  affected  by  the  sheriff's  failure  in  these  re- 
spects.    From  what  has  been  said,  it  follows  that  the  in- 
stractions  of  the  court  are,  in  our  opinion,  correct  or  not 
prejudicial. 

It  is  said  that  the  motion  for  a  new  trial  should  have  been 
7.JuaY:tak-  sustained,  because  certain  papers  introduced  in 
to  Jury  room,  evidence  were  taken  by  the  jury  when  they  re- 
tired to  consider  as  to  their  verdict.  It  does  not  appear  that 
»«y  of  said  papers  were  depositions,  and  therefore  the  court 
did  uot  err  in  this  respect. 

Affirmed. 


Thb  State,  by  the  Crrr  of  Cedar  Rapids,  v.  Holoomb. 

^•Oities:  PROHiBmoN  op  hoo-fens.  A  regulatioa  adopted  by  the 
board  of  health,  and  enforced  by  an  ordinance  providing  a  penalty  for 
its  violation,  prohibiting?  hog-pens,  except  for  purposes  of  commerce,  in 
^  city  of  15,000  inhabitants,  cannot  be  said  to  be  void  for  unreasonable- 
^eas,  even  though  it  thereunder  becomes  a  misdemeanor  to  keep  in  such 
^  <^ty  a  clean  and  inoffensive  pen  with  only  one  hog  therein. 

Appeal  from  Linn  District  Court. 

THtTRSDAY,  December  17, 

This  cause  was  submitted  to  the  district  court  upon  an 
agreed  statement  of  facts.  Judgment  for  the  plaintiff,  and 
the  defendant  appeals. 

E,  A.  Holcomhy  for  appellant. 
A  R.  West  J  for  the  State. 
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agreed  facts  are  that  tlie  city  of  Cedar 
on  organized  under  a  special  charter,  and 
ibout  15,000;  that  the  mayor  and  alder- 
rd  of  health,  as  provided  in  cliapter  168 
^^ineteenth  General  Assembly,  and  said 
•ted  and  published  according  to  law  the 
^ulation:  "There  shall  not  be  kept  or 
he  corporate  limits  of  the  city  of  Cedar 
,  or  inclosure  wherein  swine  are  kept  and 
isee  or  occupant  of  any  property  therein^ 
pens  as  may  be  used  for  the  purposes 
md  all  such  pens  used  for  purposes  of 
kept  clean,  and  the  owner,  lessee  or 
11  see  that  the  same  do  not  become  nui- 
b."  The  city  duly  enacted  an  ordinance 
>erson  who  should  knowingly  violate  or 
ly  rule  or  regulation  of  the  board  of  healtli 
iiilty  of  a  misdemeanor,  and  punished  as 
linance.  The  defendant  maintained,  in 
a  pen  in  which  ws^  kept  one  hog,  not 
Dmmerce.  Such  pen  was  kept  clean,  and 
>y  reason  of  filth  therein,  but  was  a  nui- 
ise  of  the  rule  or  regulati(m  of  the  board 
its  were  agreed  upon  for  the  purpose  of 
court  to  determine  whether  the  regulation 
til  is  valid,  and  the  question  to  be  deter- 
ch  board  has  the  power  and  authority  to 
regulation,  and  whether  the  same  can  be 
ic.  It  is  not  insisted  that  the  statute 
to  create  the  board  of  health  is  uncon- 
the  parties  have  agreed  that  the  only 
nined  is  whether  the  board  of  health  had 
rity  to  establish  the  rule  or  regulation  it 
whether  the  pen  as  kept  was  in  fact  a 
•d  had  the  authority  to  establish  such 
regulations  as  in  its  opinion  would  pre- 
he  the  inhabitants  of  the  city. 
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The  only  question,  therefore,  is  wliether  the  regulation  is 
reasonable.  It  is  said  that  while  "  ordinances  which  unneces- 
sarily restrain  trade,  or-operate  oppressively  upon  individuals, 
will  not  be  sustained,  yet  such  as  are  reasonably  calculated 
to  preserve  the  public  health  are  valid,  although  they  may 
abridge  individual  liberty,  and  individual  rights,  in  respect 
to  property.  1  Dill.  Mun.  Cor.,  §  320.  In  Com.  v.  Patch,  97 
Mass.,  221,  it  was  held  that  a  similar  regulation  was  reason- 
able and  valid.  The  facts  in  that  case  were  precisely  like 
the  facts  in  this,  except  that  the  number  of  inhabitants  in 
the  city  of  Springfield  does  not  appear.  It  was  presumed, 
because  the  evidence  was  not  before  the  court,  that  the  regu- 
lation and  ordinance  operated  upon  the  most  thickly  settled 
part  of  the  cit}'.  We  must  assume  that  the  pen  in  question 
was  situated  in  a  populous  part  of  the  city  of  Cedar  Rapids; 
for  the  question  to  be  determined  is  one  of  power  and  author- 
ity- The  question,  therefore,  is  whether  the  regulation  is 
valid  when  applied  to  cities  containing  15,000  inhabitants. 
In  our  opinion  the  ordinance  is  not  unreasonable,  and  cannot 
he  said  to  be  invalid  when  applied  to  such  cities.  Before  an 
ordinance  or  regulation  of  a  board  of  health  can  be  said  to 
be  "Unreasonable,  it  should  clearly  so  appear.  The  question 
should  not  remain  doubtful,  and  the  exercise  of  the  discretion 
necessarily  reposed  in  the  oflBcers  and  boards  of  cities  making 
^S^lations  for  the  preservation  of  the  health  of  the  inhabit- 
ants Cannot  b^  declared  invalid  unless  it  clearly  so  appears. 
^  ^^gal  restraint  may  be  imposed  on  the  few  for  the  benefit 
of  the  many.  We  conclude  that  the  regulation  and  ordinance 
cannot,  as  a  matter  of  law,  be  said  to  be  unreasonable. 

Affibmed. 
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ET  AL.  V.  Slack  et  al. 

i:  JUDGMENT  AGAINST  FOREIGN  ADMINI8- 
OAIN8T  AUXILIARY  ADMINISTRATOR  IN   THIS 

nk  rendered  by  the  courts  of  one  state  agrainst 
^d  in  that  state  an  action  will  not  lie  against 
ted  in  another  state.  {Stacif  v.  Thrasher^  6 
Ar,  18  Id.,  16.)  And,  under  this  principle,  the 
>f  a  claim  against  an  administrator  in  Penn- 
le  in  an  action  to  establish  the  same  claim 
inistrator  in  this  state. 

ENTRIES  IN  BOOKS    OF  ACCOUNT.      CopieS    of 

at  are  not  admissible  in  evidence  to  prove  the 


:    SALE    OF    LAND    IN    IOWA    TO    PAT  CLAIM 

lte:  STATUTE  OF  LIMITATIONS.  The  claim 
Lgainst  the  principal  administrator  in  Penn- 
was  known  that  the  assets  there  would  pay 
he  indebtedness.  This  proceeding,  instituted 
rator  in  Iowa,  to  sell  the  land  in  questioD  to 
begun  for  more  than  four  years  thereafter.  In 
ad  been  sold  to  innocent  purchasers  by  the 
the  intestate.  Held  that  the  proceeding  was 
ne.    Hadley  v,  Gregory,  57  Iowa,  157,  followed 


^ottawattamie  Circuit  Court-. 

iDAY,  December  17. 

f  Philadelphia  county,  Pennsylvania, 
ay  of  August,  1876,  appointed  an 
iate  of  Elijah  T.  Slack,  deceased,  late 
le  eighth  day  of  August,  1882,  the 
iition  in  the  circuit  court  of  Potta- 
ich  tliey  alleged  that  the  property  of 
►een  found  in  the  state  of  Pennsyl- 
idrainistered  upon,  and  that  certain 
5  estate  remained  unpaid;  also  that 
i  seized  of  certain  lands  in  Pottawat- 


Digitized  by 


Google 


f 


«T 


DECEMBER  TERM,  1885.  Ill 

Czeswen  et  al.  y.  Slack  et  al. 

tamie  and  Montgomery  counties;  and  they  prayed  that  some 
suitable  person  might  be  appointed  to  administer  upon  the  as- 
sets of  the  estate  in  this  state.     Notice  of  this  application  was 
giren  to  the  administrator  in  Pennsylvania,  and  he  filed  a 
written  statement,  declining  to  take  out  letters  of  adminis- 
tration in  this  state,  and  consenting  that  some  other  person 
might  be  appointed  to  administer  on  such  property  of  the 
estate  as  might  be  found  in  this  state.     The  court  thereupon 
appointed  a  citizen  of  Pottawattamie  county  as  such  admin- 
istrator.   Plaintifis  thei'eupon  filed  a  claim  against  the  estate 
for  $13,470.31,  which  amount  they  alleged  was  due  them 
from  the  estate  on  the  final  settlement  of  the  business  of  a 
partnership  in  which  they  and  said  Elijah  T.  Slack  were 
partners,  and  which  was  dissolved  by  his  death.     The  court 
*PI>ointed  a  special  administrator  to  examine  and  pass  upon 
this    claim.      The   auxiliary   administrator,   soon   after   his 
appointment,  filed  a  petition  for  an  order  for  the  sale  of  real 
estate    for  the  payment  of  the  debts  of   the  estate.      The 
widowr  and  surviving  children  of  the  intestate  were  made 
parties  to  this  proceeding.     Other  parties  who,  it  was  alleged, 
asserted  some  claim  to  the  property  were  also  joined.     The 
special  administrator  filed  an  answer  to  the  claim,  denying 
its  Validity;  also  pleading  that  the  right  of  action  thereon 
^aa  l>arred  by  the  statute  of  limitations;  also  that  the  claim 
had  not  been  proven  within  twelve  months  after  the  giving 
ot   notice  by  the  administrator  of  his  appointment.     The 
s^^'viving  children  of  the  intestate  answered,  denying  the 
P^er  of  the  circuit  court  to  appoint  an  administrator  of  the 
estate,  and  alleging   that  said  appointment  was  not  made 
^^til  after  the  expiration  of  five  years  from  the  death  of  said 
Slacik;  also  denying  that  there  were  any  valid  claims  against 
w^B  estate,  or  that  any  necessity  existed  for  the  sale  of  the 
^  estate.     They  also  averred  that  in   1877  a  guardian  of 
tiieir  property  was  appointed  by  the  circuit  court,  they  being 
minors  at  the  time;  and  that  said  guardian  was  empowered 
and  directed  by  the  court  to  sell  their  interest  in  the  real 


Digitized  by 


Google 


IE  COURT  OF  IOWA, 

jswell  et  al.  v.  Slack  et  aU 

nistrator  now  asks  to  be  empowered 
guardian,  in  obedience  to  said  order, 
laid  interest,  being  an  undivided  two- 
,  to  the  other  defendants,  and   neither 

had  any  notice  of  the  claim  now  as- 
i.  The  other  parties  allege  that  they 
V  from  the  widow  and  the  guardian  of 
d  Slack,  and  that  when  they  made  this 
notice  of  plaintiff's  claim;  that  no  ad- 
state  had  been  granted  in  the  state  of 
as  then  asserted  against  the  property; 

for  it,  and  are  innocent  purchasers 
ead  the  same  matters  in  defense  which 
Idren  of  the  intestate.  The  claim  of 
plication  of  the  administrator  for  the 
state,  were  heard  together.  The  circuit 
m  of  the  claim,  and  rejected  the  bal- 

the  application  of  the  administrator 
sale  of   the  real  estate.     Both  parties 

[  J.  Lyman^  for  plaintiffs. 

'ter  /.  Smith  and  Fhiley  BarJce^  for 

3  allege  in  their  claim  that,  when  the 
they  and  the  intestate  were  members 
leath,  its  business  was  in  an  unsettled 
•ssible  to  determine  the  exact  state  of 
en  the  partners,  but  that  it  was  then 
i  that  intestate  was  indebted  to  them 
d  that  they  then  filed  a  claim  against 
ins'  court  in  Pennsylvania  for  $2,501.64, 
was  allowed  them  by  that  court.  They 
a  final  settlement  of  the  affairs  of  the 
icertained  that  the  full  amount  of  the 
was  $13,470.31. 


Digitized  by 


Google 


>T'.':. 


DECEMBER  TERM,  1885.  113 

CresweU  et  al.  v.  Slack  et  al. 

On  the  trial  in  the  circuit  court,  they  offered  in  evideucj 
^  transcript  of  the  record  of  the  proceedings  of  tlie  orphans' 
*-i»TATKg       court  in  which  said  claim  was  allowed.     Tins 
jinmnent"'^'  record  was  sought  to  be  introduced  for  the  pur- 
^8w"adraiD-     pose  of  establishing   that  portion   of  the   claim 
«'Wcnce         which   was  allowed  by  the  Pennsylvania  court. 
»«ary  admin-    The  defendants  objected  to  this  record  on   the 
lijisstate.       ground  that  the  allowance  of  the  claim  by  that 
court  was  not  binding  on  the  administrator  appointed  in  this 
state^  and,  as  against  him,  the  record  of  the  allowance  is  not 
Competent  evidence  of  the  validity  of  the  claim.     But  the 
ofo/ection  was  overruled,  and,  on  the  evidence  afforded  by  the 
Record  of  the  allowance  by  the  Pennsylvania  court  of  that  por- 
tion    of  plaintiffs'  claim,  the  same  was  allowed.     The  only 
question  arising  on  defendants'  appeal  is  as  to  the  correctness 
of  til  i  8  ruling.     If  the  record  of  the  allowance  of  the  claim  by 
tlio     I^ennsylvania  court  is  competent  evidence  against  the 
*d»iaiTiistrator  appointed  in  this  state,  it  must   be  upon  the 
ground  that   such   allowance   has   the  force  and  effect  of  a 
i^-^-^Stuent,  and  that  the  administrator  stands  in  such  relation 
to  tHe  parties  to  the  proceedings  that  he  is  bound  by  such  judg- 
ment.    The  judgment  of  a  court  of  competent  jurisdiction 
18  oinding  upon  the  parties  to  the  record  and  their  privies. 

Conceding,    then,    that  the  allowance  has  the  force  and 

eitect  of  a  judgement,  the  question  whether  it  is  binding  on 

the  a.dministrator  depends  upon  whether  there  is  any  privity 

between  him  and  the  Pennsylvania  administrator;  and,  in  our 

^P^^uion,  there  exists  no  such  relation  between  them.     The 

administrator  appointed  in  this  state  derives  his  powers  from 

^"■^  statutes  of  this  state.     He  succeeds  to  none  of  the  powers 

^^  eights  of  the  Pennsylvania  administrator.     His  appoint- 

^*^^ut  empowers  him  to  collect  such  assets  of  the  estate  as 

"^^y  be  found  in  this  state,  and  he  may  make  such  disposi- 

Uon  of  them  as  is  directed  by  the  laws  of  this  state;  and  he 

^*  ^ot  answerable  for  his  conduct,  either   to    the   foreign 

ft^wiiuistrator,  or  to  the  power  from  which  his  authority  is 

Vol.  LXVIII— 8 
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ndent  of  both.  There  is  privity  neither 
een  them,  and  tliere  is  no  general  prin- 
liich  it  can  be  held  that  a  jud«^inent 
nding  upon  the  other.  The  question 
sed  by  the  supreme  court  of  the  United 
^hrasher^  6  How.,  57,  and  McLean  v. 
i  it  is  held  in  each  of  those  cases  that 
ie  upon  a  judgment  rendered  by  the 
rgainst  an  administrator  appointed  in 
administrator  appointed  in  another 
me  effect  is  Talmage    v.   Chapely   16 

^ever,  that  the  contrary  rule  is  created 
he  Code.  That  section  provides  that 
has  been  granted  in  another  state  or 
dministrator  may  iipon  his  application, 

as  is  required  of  other  administrators, 
minister    upon    the    property   of    the 
.  unless  another  administrator  has  been^ 
in  the  state.     In  our  opinion,  the  ques- 

is  in  no  manner  affected  by  this  stat- 
iply,  for  the  appointment  in  this  state 
piously   been    appointed    to    administer 

the  estate  in  the  foreign  jurisdiction, 
this  case  was  not  appointed  under  that 
«rers  and  relations   are  in   no  manner 

it.  We  think  the  circuit  court  erred 
rd  of  the  allowance  in  evidence,  and  in 

of  the  claim  on  the  evidence  afforded 

ed  in  evidence  copies,  taken  from  the 
f  the  account  between  said  Elijah  T. 
the  partnership  up  to  the  time  of  his 
;o  of  tlie  account  kept  by  plaintiffs  since 
I,  in  closing  the  business  of  the  lirm. 
to  these  copies  on  the  ground  of  incom- 
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petency,  which  objection  was  sustained.     We  think  the  rul- 
ing is  correct.     The  evidence  was  offered  for  the  purpose  of 
establishing  the  claim.     The  account  consisted  of  a  great 
number  of  items,  and  the  transactions  extended  through  a 
number  of  years.     The  books  in  which  the  accounts   were 
kept  could  probably   have  been  introduced;  but  copies  of 
the  entries  were  not  competent.     Churchill  v.  Fulliam^  8 
Iowa,  45;  Peck  v.  Parchen,  52  Id.,  46.     In  the  absence  of 
these  accounts,  there  was  no  evidence  to  establish  that  por- 
tion of  the  claim  which  had  not  been  allowed  by  the  Penn- 
sylvania court,  and  the  circuit  court  correctly  disallowed  it. 
III.     The  circuit  court  refused  to  grant  an  order  for  the 
sale  of  the  real  estate,  on  the  ground  that  the  right  of  plaint- 
3.i5STATKsof    iffs  to  have  their  claim  satisfied  by  the  sale  of 
real  estate  was  barred  by  the  lapse  of  time.     The 
aUowance  of  the  claim  by  the  Pennsylvania  co*urt 
was  in  April,  1871.     It  had  .been  fully  ascertained 
at  that  time  that  the  assets  in  the  hands  of  the 
administrator  would  pay  but  a  very  small  per  cent  of  the 
claims  allowed  against  the  estate.     This  proceeding  was  not 
institnted  for  more  than  four  years  after  that.     In  the  mean 
time  the  property  had  been  sold  and  conveyed  by  the  guard- 
ian of  the  children  of  the  intestate  to  third  parties,  who  pur- 
chased in  ignorance  of  the  claim.     "Without  setting  out  the 
evidence  relied  on  as  establishing  an  excuse  for  the  delay  in 
instituting  the  proceeding,  we  deem  it  sufficient  to  say  that 
we  think  the  circuit  court  rightly  held  that  it  was  insufficient 
for  that  purpose.     The  case  is  similiar  in  its  facts  to  Hadley 
«.  Gi'egory^  57  Iowa,  157,  and  is  governed  by  the  principle 
laid  down  in  that  case. 

The  judgment  will  be  affirmed  on  plaintiffs'  appeal.     On 
defendants'  appeal  it  will  be  reversed. 


decedents : 
sale  of  land 
In  Iowa  to 
pay  claim 
allowed  in 
other  Rtate: 
Rtatnte  of 
limitations. 


Digitized  by 


Google 


PREME  COURT  OF  IOWA, 


The  State  y.  Mitchell  et  al. 


HE  State  v.  Mitchell  et  al. 

jE  TO  ESTABLISH.  Evidence  considered,  (pee  opinion,) 
enl  to  sustain  a  charge  of  rape  as  against  one  of  the 
insufficient  as  to  the  other. 

ration:  statements  op  prosecutrix.    The  fact  that 

soon  after  the  alleged  rape,  complained  that  she  had 

d  ravished,  was  admissible  in  corroboration  of  her  evi- 

le  did  not  testify  till  after  such  corroborative  evidence 

State  V.  Richards,  33  Iowa,  423,  distinguished. 

>FFENSES  included:  INSTRUCTION:   ERROR  WITHOUT 

n  a  trial  for  rape,  the  coart  instructed  the  jury  that  the 
icluded  the  crime  of  an  assault  with  intent  to  commit 
a  simple  assault,  and  that  the  jury  might  find  the  defend- 
ther.  Held  that  the  instruction  was  faulty  in  that  it  did 
crime  of  assault  and  battery;  but  that  the  error  was 
r  instruction  in  which  the  question  of  assault  and  bat- 
itially  submitted  to  the  jury. 

nONS.  Sundry  instructions  examined  and  held  notvul- 
tions  urged  against  them. 

il  from  Fayette  District  Court, 

Thursday,   December  17. 

;8  were  indicted  for  the  crime  of  rape  npon 
ahan.  Verdict  was  rendered  against  them, 
tenced  to  imprisonment  for  ten  years.  They 
mrt. 

IIohsofiSLTid  D.  W.  Clements,  (or  euppellf^nts. 

Attornei/'ffene7'aly  for  the  State. 

.  The  undisputed  evidence  shows  that  in 
,  the  complainant  and  defendants  attended  a 
e  at  a  private  house  near  "Wadena,  a  mile  or 
I  from  the  complainant's  home  in  Fayette 
irted  home  at  four  or  five  o'clock  in  the 
in  a  wagon,  at  first  with  five  others,  but 
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Borne  of  these  were  left  by  the  way  before  reaching  Strana- 
han's.     The  wagon  had  no  seats,  and  the  members  of  the 
company  sat  on  straw  in  the  bottom  of  the  box.     The  alleged 
^pe,  if  committed,  was  committed  by  the  defendant  Mitcliell 
ou  the  way  to  the  complainant's  home  in  the  wagon.     At  least 
three  of  the  members  of  the  company  had  left.     "When  the 
Complainant  reached  home  there  appears  to  have  been  but 
one  person  in  the  wagon  with  her.     Three  witnesses  so  tes- 
tify, and  neither  the  complainant  nor  any  one  else  testified  to 
the  contrary.     Tlie  complainant  had   been  drinking   some 
H^hisky  on  the  way,  but  there  is  no  direct  evidence  tending 
to  show  that  she  was  under  the  influence  of  liquor.     She  was 
^^'idently  under  some  excitement  when  she  reached  home. 
Slie  i^ot  out  of  the  wagon,  went  inside  the  front  yard,  sat 
down  and  commenced  groaning.     She  did  not  appear,  how- 
^^^i*,    to  have  sustained   any  serious  injury.      Her  parents 
heard  the  wagon  arrive,  and  afterwards  heard  the  complain- 
^ttt'jj  groans.     They  were  greatly  alarmed,  and  went  out  as 
soon,  as  possible.     They  both  testify,  in  substance,  that  there 
was  l>ut  one  person  with  their  daughter,  and  that  that  person 
was  not  the  defendant  Mitchell.     But  the  undisputed  evidence 
8ho\^3  that  if  any  one  had  sexual  intercourse  with  the  com- 
plaina.nt  it  was  Mitchell,  and  no  one  else.     He  testified  that 
he  w^s  the  one  who  drove  home  with  complainant,  and  the 
one  ^whom  her  parents  saw  with  her  when  she  arrived.     What 
motive  he  cduld  have  had  for  committing  perjury  by  swear- 
i^S  that  he  was  the  person  who  drove  home  with  her  if  he 
^^^  not  the  person  it  is  impossible  to  conceive.     The  fact 
appears  to  be  that  the  defendant  Lockard  accompanied  the 
c^>vnplainant  to  the  dance.     The  parents  probably  assumed 
t\iat  he  would  return  with  her.     They  supposed  that  he  was 
the  person  who  did  return  with  her.     But  it  is  easy  to  believe 
that  in  the  darkness  and  excitement  they  were  mistaken.     As 
tending  to  show  that  they  were,  we  have  the  positive  testi- 
mony of  one  Mary  Lamphire  that  she  was  one  of  the  six  per- 
sons who  started  homeward  from  the  dance  in  the  wagon,  and 
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jre  half  a  mile  from  Stranahau'd  slie  and 
left  the  wagon  and  walked  to  her  home, 
:her  direction,  and  left  Mitchell  to  drive 
to  her  home.  Neither  the  complainant 
jtified  that  Lockard  touched  lier,  or  offered 
idered  Mitchell  any  assistance.  The  most 
;e3tified  to  is  that  Lockard  was  driving 
id  intercourse  with  her.  She  testified, 
lorses  walked  home,  and  it  is  possible  that 
t  a  driver,  and  that  the  complainant  in  her' 
observe  it,  or  failed  to  remember  it.  Mary 
that  soon  after  she  and  Lockard  left  the 
liey  had  gone  about  forty  rods  toward  her 
le  complainant  "  holler."  The  testimony 
if  she  is  to  be  believed  at  all,  shows  that 
a  few  minutes  after  Mary  Lamphire  left 
t  time  she  was  ravished  she  "  hollered." 
irresistibly  to  the  conclusion  that,  if  corn- 
ed, Lockard  was  not  even  present.  So 
the  opinion  that  Lockard  is  innocent,  we 
think  that  as  to  him  the  verdict  should 
for  want  of  evidence. 

jhell,  the  evidence  is  entirely  different, 
titied  the  jury  in  finding  him  guilty.  It  is 
re,  that  the  testimony  of  the  complainant 
d.  But  in  our  opinion  it  was.  It  was 
plainant  arrived  home  with  marks  of  vio- 
.  there  was  evidence  to  the  effect  that  the 
her,  who,  according  to  Mitchell's  own  tes- 
f,  undertook  to  account  for  her  injuries  by 
tn  ran  away,  which  statement,  if  made,  it 

ided,  however,  that  the  court  erred  in  the 
mony.  The  complainant's  mother  was 
to  testify,  against  the  objection  of  the 
nts,    that    the    complainant,    upon    her 
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arrival,    made    complaint   that   she   had   been    abused    and 
ravished.      The   objection    urged   is    that   the  witness    was 
allowed  to  give  hearsay  evidence  of  particulars.     They  rely 
upon  Stdte  V.  Richards^  33  Iowa,  420.     In  that  case  the  court 
allowed  evidence  of  the  complainant's  statement  as  to  how' 
she  tried  to  get  away  from  defendant  and  fell  down,  and  as 
to  some  other  particulars,  but  it  was  not  held  that  the  evi- 
dence should  be  limited  to  the  fact  that  the  complainant  com- 
plained of  being  injured.     If  she  stated  that  she  had   been 
ravished,  the  evidence  might  show  the  statement.     The  par- 
ticularity might  go  to  the  extent  of  showing  what  injury  she 
complained  of.     It  is  true   that  at  that  time  the  complainant 
had  not  been  examined  as  a  witness,  and  the  rule  seems  to  be 
that  evidence  of  the  fact  that  she  made  complaint  is  admissi- 
ble only  in  corroboration  of  her  testimony.     But,  conceding 
that  evidence  of  her  statement  did  not  appear  to  be  admissible 
at  that  time,  we  cannot  see  how  the  defendants  were  preju- 
diced.   She  afterwards  testified. 

IV.    The  court  instructed  the  jury,  in  substance,  that  the 

crime  of  rape  included  the  crime  of  an  assault  with  intent  to 

^  commit  rape,  and,  also,  a  simple  assault;  and  that 

Si"tnciuded-  ^^^^  j^J  ^^^^  ^'^1'^^  upon  to  decide  whether  the 

e^r  without  defendants  were  guilty  of  rape,  or  an  assault  with 

udice.       iutent   to  commit   rape,   or    a    simple    assault. 

rrhew  tlie  crime  charged  necessarily  includes  crimes  of  a  lower 

(^5^roe,  of  either  of  which,  under  the  evidence,  the  jury  might 

b^'^i^ve  the  defendant  guilty,  the  court  should  instruct  as  to 

a^^  those  lower  degrees  of  crime.     State  v,  Vinsant^  49  Iowa, 

^^^  ;   State  V,  demons^  51  Id.,  274.     The  defendants  contend 

tUat  the  instruction  was  not  full  enough,  in   that  it  did  not 

ti^^ution  the  crime  of  assault  and  battery.     We  cannot  say  that 

t^e  instruction  meets  our  unqualified  approval.     Strictly,  a 

^^J^ple  assault  is  an  unlawful  offer  or  attempt,  with  force  or 

^^Qlence  to  do  a  corporal  hurt  to  another,  and  falls  short  of  what 

is  denominated  an  assault  and  battery.    Under  the  evidence,  we 

do  not  think  that  the  jury  with  any  propriety  could  have  found 
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lendants  guilty  of  a  simple  assault.  If 
[lot  to  be  believed  to  such  an  extent  i\s  to 
r  any  verdict  against  either  defendant, 
th  any  propriety,  have  found  Mitchell 
sault  and  battery.  Under  the  evidence 
jast  that  or  nothing.  But  when  we  look 
urther  we  have  to  say  that   we  do  not 

any  real  ground  for  complaint.  The 
tion  in  these  words.  "  If  you  do  not  lind 
ill  guilty  of  rape,  or  of  an  assault  with 
ipe  you   will  next  inquire  whether  the 

of  a  simple  assault  upon  her  person, 
r'ict  said  defendant  in  this  offense,  you 
)in  tlie  evidence  beyond  a  reasonable 
ght  in  question,  he  unlawfully  and  with- 
d    violent   hands   upon  her."     By  this 

defined  a  simple  assault, as  thetermiiad 
this  instruction  became  the  law  to  the 
,  then,  as  to  whether  Mitchell  was  guilty 
tery,  was  submitted. 

e  an  instruction  in  these  words:  "  There 
the  defendant  Lockard  personally,  and 
own  hand,  assaulted  Mary  Stranahan,  or 
iiimself  ravished  her.  In  order  to  find 
,  it  will  be  necessary  for  you  to  first  find 
bU  guilty,  and  also  find  the  defendant 
I  with  the  guilty  transaction  as  to  make 
^  The  giving  of  this  instruction  is 
The  complaint  made  of  it  is  that  it 
Mitchell.     His  counsel    say  that    "its 

be  to  cause  any  juryman  who  might  be 
8  guilt  to  vote  for  a  conviction  of  Mitch- 
inced  of  his  guilt  beyond  a  reasonable 
ird  would  escape  punishment."  But  as 
ich  the  complainant  he  could  not  be 
he  aided  Mitchell  in  his  commission  of 


Digitized  by 


Google 


I 


DECEMBER  TERM,  1886.  121 

The  State  v.  Mitchell  et  al. 

the  rape,  and  he  certainly  did  not  do  that  if  Mitchell  did  not 
commit  the  rape. 

VI.     Some  other  errors  are  assigned  which,  in  view  of  the 

length  of  this  opinion,  we  must  be  allowed  to  dispose  of  in  a 

brief  way.     In  one  instruction  the  court  said:     "  It  docs  not 

follow  that  you  will  be  required  to  convict  because  there  is 

some  corroboration  of  her  testimony  calculated  to  connect 

said  defendant  with  the  crime."     It  is  contended  that  the 

conrt  should  have  used  the  word  "tending"  where  it  used  the 

Word  '^calculated."  '  But  we  are  unable  to  see  that  the  use  of 

the  Word  "tending"  would  have  been  more  favorable  to  the 

^Jefendant. 

^H.    It  is  claimed  that  one  instruction  states  the  evidence 

incorrectly.    We  have  read  the  instruction  carefully  in  connec- 

"^ith  the  evidence,  and  have  to  say  that  we  do  not  think 

-^  ^Here  is  any  substantial  inaccuracy. 

^  Vll.     The  court  in  an  instruction  used  the  word  "ravish" 

^SViet'e  it  is  claimed  that  it  should  have  used  the  words  "ravish 

ftod  carnally  know."     It   may  be  conceded  that  the   word 

*'ravish"  is  susceptible  of  a  diflTerent  meaning  from  the  words 

"ravish  and  carnally  know."     But  the  connection  in  which 

the  word  "ravish"  was  used  was  such  that  we  think  that  the 

jury  could  not  have  been  misled. 

We  have  examined  the  entire  record,  and  see  no  error 
except  as  above  pointed  out.  We  think  that  as  to  the  defend- 
ant Lockard  the  judgment  should  be  reversed,  and  as  to  the 
defendant  Mitchell,  affirmed. 
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Guardian. 

[ON  AO4IN8T  FOR  BOARD  OF 
WARRANTED     JUDGMENT.       An 

i  and  his  ward -ran  insane  per- 
the  guardianship.  The  g^ard- 
lurrer  was  overruled.  He  then, 
his  ward,  which  put  in  issue  all 
bimself  he  did  not  answer,  but 
then  dismissed  as  to  the  ward, 
guardian  in  person.  Held  that 
should  be  reversed. 

Circuit  Court, 
(EB  18. 

of  the  court  overruling  a 
1  a  judgment  afterwards 
The  facts  appear  in  the 

,  Hard  cfi  DanieUy  for 


for  appellee. 

lotice  in  the  case  was 
uardian  of  Sarah  D.  Sey- 
it  advised  them  that  on  a 
1  file  claiming  judgment 
n  the  petition  was  filed, 


^rt^   Guardian  of  Sarah 
r." 

I  that  Sarah  D.  Seymour 
aintiff  in  the  years  1879 


Digitized  by 


Google 


•I 


DECEMBER  TERM,  1885.  123 

Bently  v.  Torbert,  Guardian. 

and  1880  oa  an  account.     The  prayer  was  that  said  claim  be 

allowed,  '-and  that  said  account,  which  is  hereto  attached,  be 

ordered  by  this  court  to  pay  the  same  according  to  law." 

George  L.  Torbert,  guardian,  demurred  to  the  petition  on  the 

following  grounds:     ''(1)  No  contract  of  guardian  or  other 

cause  of  action  against  him  is  stated.     (2)  Guardian  cannot 

^  sii€cl  on  contract  of  ward.     (3)  The  claim  has  not  been 

establislied  against  the  ward,  and  cannot  be  so  established 

in  tills  proceeding  against  the  guardian."*    The  demurrer  was 

overruled,  and  ''George  L.  Torbert,  the  regular  guardian,  was 

apj>ointed  and  directed  to  defend  for  his  said  ward,  Sarah,  in 

claim   of  C.  C.  Bently."     Thereupon  the  following  answer 

^*«  filed:     ''Defendant  Sarah  D.  Seymour,  by  G.  L.  Torbert, 

guardian,  heretofore  appointed  to  defend  her,  for  answer 

^^    tlx^  petition  herein  denies  all    the   material  allegations 

^'^^of  prejudicial  to  such  defendant  Sarah  D.  Seymour." 

^  ^lie  same  day  the  cause  came  up  for  hearing,  and  Torbert 

^^^d  to  stand  on  his  demurrer,  and  judgment  was  rendered 

^^^^st  him  for  the  amount  of  the  claim.     On  the  twenty- 

^th  day  of  May,  1884,  the  cause  was  dismissed  without 

Y^^^dice  as  to  Sarah  D.  Seymour.     The  account  attached  to 

^e  petition  consisted  principally  of  charges  against  Sarah  D. 

Seymour  for  boarding  her  in  the  year  1879.     It  is  not  claimed 

that  any   part  of  the  account  accrued    while  Torbert  was 

guardian  for  her.     The  pleadings  are  silent  as  to  the  reason 

why  a  guardian  was  appointed.     In  the  arguments  it  appears 

that  she  was  adjudged  insane;  but  it  is  claimed  that  this 

account  accrued  before  the  guardian  was  appointed. 

There  must  be  some  form  to  legal  proceedings.  The  peti- 
tion must  have  been  prepared  after  the  form  for  proving  up 
claims  against  the  estate  of  deceased  persons.  It  does  not 
really  claim  a  judgment  against  any  one.  But  that  a  judg- 
ment against  Torbert  was  contemplated  is  plain  from  the 
fact  that  a  judgment  was  rendered  against  him.  The  pro- 
ceedings should  be  against  the  ward,  and  whether  it  was 
error  to  sustain  the  demurrer  or  not,  when  the  answer  was 
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answer  to  the  whole  claim.  It  was 
D.  Seymour  by  G.  L.  Torbert,  her 
iling  of  this  answer,  which  put  the 
in  their  proper  relation,  it  was  error 
igainst  Torbert  either  individually  or 


Reversed. 


as   V.    KiRT   ET   AL. 

\:  WRONGFUL  bale:  lien  on  building: 
rs.  Action  by  a  wife  for  damages  on  accoant 
>ra  to  her  husband,  and  for  a  lien  against  the 
iginal  petition  claimed  a  lien,  but  possibly  did 
essiry  to  establish  it.  More  than  two  years 
aintiff  amended  her  petition  by  alleging  that 
f  had  notice  of  and  consented  to  the  unlawful 
ginal  petition  was,  at  all  events,  sufficient  to 
le  statute  of  limitations  against  the  claim  for 

otice:  lis  pendens.  In  such  case,  one  pur- 
ding  the  action  takes  it  subject  to  the  plaint- 
ally  established. 

(HTS  OF  STRANGER.  A  defendant  in  an  action 
3  that  the  right  of  another  would  be  interfered 
ef  demanded. 

Buchanan  Circuit  Court. 

A.Y,  December  18. 

action  seejcs  to  recover  damages  of 
;for  the  unlawful  sales  of  intoxicating 
sband,  by  which,  as  it  is  alleged,  she 
her  means  of  support.  She  also 
nent  of  a  lien  for  her  damages  as 
3rty  where  said  liquor  was  sold;  said 
by  the  defendant  Reckermire,  as   is 
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alleged.  There  was  a  demurrer  to  the  answer  of  the  defend- 
ant Rsckermire,  which  was  sustaiuad.  From  the  order  sus- 
taining the  demurrer  he  appeals. 

Woodward  ds  Gook^  for  appellant. 

77.  W,  Holman  and  C.  E.  Ransier^  for  appellee. 

RoTHROOK,   J. — I.     This   cause   has   already   been    twice 
appealed  to  this  court  by  the  defendant  Reckermire.     See  57 
Iowa,  421,  and  64  Id.,  27.     The  judgment  was  reversed  on  the 
firatappeal,  because  the  evidence  did  not  show  that  Reckermire 
had  knowledge  of  and  assented  to  the  unlawful  acts  of  Kirt 
of  which  plaintiff  complained.     On   the  second  appeal  the 
judgment  was  reversed  for  the  reason  that  the  instructions 
given  by  the  court  to  the  jury  omitted  to  charge  that  the 
property  could  not  be  made  subject  to  the  damages  without 
proof  that  the  owner  had  knowledge  of  and  assented  to  the 
unlawful  sales.     When  the  cause  was  remanded  for  a  new 
trial,  the  plaintiff  amended  her  petition  by  alleging  that  the 
defendant  Reckermire  had  fiill  knowledge  of  all   the  facts 
stated  in  the  original  petition  against  Kirt,  and  gave  his  con- 
sent thereto  with  such  knowledge.     Reckermire  answered,  in 
substance,  that  more  than  two  years  had  elapsed  between  the 
alleged  transactions  in  the  original  petition  and  the  filing  of 
the  amendment  to  the  petition,  and  that,  therefore,  the  action 
is  barred  by  the  statute  of  limitations.     He  further  pleaded 
tK»t  on  the  twenty-seventh  day  of  May,  18S2,  he  sold  and 
conveyed  the  property  in  question  to  E.  F.  Kirt,  and  that 
ftlnce  that  time  he  has  had  no  interest  in  said  real  estate. 
The  demurrer  raises  the  question  as  to  the  sufficiency  in  law 
of  these  two  defenses. 

We  are  clearly  of  the  opinion  that  the  demurrer  was  cor- 
rectly sustained.  The  action  was  commenced  on  the  tenth 
day  of  ;May,  1880.  It  is  exceedingly  doubtful  whether  any 
amendment  to  the  petition  was  necessary;  but,  conceding 
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ition  asserted  a  claim  ao^ainst  the 
ect  it  to  the  payment  of  the  jndg- 
not  have  stated  all  of  tlie  facts 
the  plaintiff  to  succeed  in  the 
ed  by  demurrer  or  motion.  It 
)  hold  that  the  statute  of  limita- 
^ithstanding  the  commencement 

ense  it  is  sufficient  to  say  that 
mding  the  action.  But,  even  if 
ill  be  time  enough  to  adjudicate 
grantee  has  in  the  property  when 
•ty  to  some  question  before   the 


Affirmed. 


X  OF  Donnely. 

BNCY  op  evidence  ON  APPEAL.      A  prO- 

eviewable  de  ttovo  on  appeal;  {Sisiers  of 
54;  Ross  f.  McQuiston,  Id.,  143;)  and  bo 
poi  qiestion?  of  fact  in  such  a  case  can- 
rs  to  be  so  manifestly  against  the  weigfht 
e  belief  that  it  is  the  result  of  passion  or 

ACTS  NOT  constituting.  In  this  case  it 
made  by  a  woman  to  her  husband,  on  the 
ng  at  the  time  of  his  marriage  to  the  tes- 
1  was  mad*?.  But,  as  the  testatrix  had  a 
by  as  she  pleased,  and  as  vb  appears  that 
le  devisee,  and  when  she  made  the  will, 
brmer  alliances,  though  she  may  not  have 
I  that  the  will  could  not  be  set  aside  on 


7edar  Circuit  Court. 
December  18. 
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0:Ei^  the  twentj-second  day  of  February,  1884,  an  instru- 
ment in  writing  purporting  to  be  the  last  will  of  Rosa  J. 
Donnely  was  filed   with  the  clerk  of  the  circuit  court.     By 
this    instrument   the  whole  of  the  estate  of  the  testatrix, 
except  a  trifling  bequest  to  each  of  her  three  brothers,  was 
devised  to  James  Donnely,  her  husband.     At  the  time  fixed 
for   the  hearing,  the  mother  and   brothers  of  the  testatrix 
appeared,   and   contested   the  proving   of  the  will,  on   the 
grounds  — Firsts  that  at  the  time  the  will  purports  to  have 
^n  executed  the  said  Rosa  J.   Donnely  was  incapable  of 
executing  a  will,  being  sick  an4  unconscious,  and  not  of 
^ound  and  disposing  mind  and  memory;  and,  second,  that  she 
^^  induced  to  execute  the  wijl  by  the  fraud  and  false  pre- 
tenses of  said  James  Donnely.      The  cause  was  tried  to  the 
^  conrt,  and  it  was  ordered  by  the  court  that  the  instrument  be 

admitted  to  probate  as  the  last  will  and  testament  of  Rosa  J. 
Donnely.     From  this  order  the  contestants  appeal. 

Bartholomew   c&   Crumpacker^  and   Piatt  <fe  Carr^  for 
appellants. 

Rickel  &  Bull  and  Wolf  <&  Landtj  for  appellee. 

Reed,  J. — T.  The  cause  is  not  triable  de  novo  in  this  court. 
Sisters  of  Visitation  v.  Glass,  45  Iowa,  154;  Boss  v. 
1.  WILL:  pro-  McQuiston,  Id.,  145.  The  order  admitting  the 
Sency'of  evi"  will  to  probate  necessarily  implies  that  the  court 
^ceouap-  |.^j^^^  |.^^|.  j.j^^  testatrix  was  of  sound  and  dispos- 
ing mind  and  memory  when  she  executed  the  instrument 
This  finding  has  the  force  and  effect  of  a  verdict  by  a  jury, 
and,  under  the  well-settled  rule  prevailing  in  this  court,  we 
would  not  be  justified  in  disturbing  it  unless  it  appears  to  be 
so  manifestly  against  the  weight  of  evidence  as  to  justify  the 
belief  that  it  is  the  result  of  passion  or  prejudice.  Without 
setting  out  the  evidence  which  bears  upon  the  question,  we 
deem  it  sufficient  to  say  that  in  our  opinion  the  finding 
of  the  circuit  court  is  abundantly  sustained  by  it. 
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testatrix  and  James  Donnely  were  married  in 
3,  and  they  lived  together  in  the  relation  of  hus- 
band and  wife  from  that  date  to  the  time  of  her 
death,  which  occurred   four  days  after  the   will 
was  executed.     The  claim  of  the  contestants  is 
rriage  of  the  parties   was  invalid,  for  the  reason 
tly,  at  the  time  it  was  celebrated,  had  a  living 
vhora  he  had  never  been  divorced  or  legally  sep- 
that  ho  falsely  assumed  the  relation  of  husband; 
bequest  was  given  him  in  that  character,  he  ought 
jrmitted  to  have  the  benefit  of  it.     The  evidence 
5ut  any  doubt  that,  before  his  marriage  with  the 
onnely  lived  for  a  number  of  years  with  a  woman 
I  Baker,  whom   he  held  out   to  the  world  as  his 
irho  was  understood  in  the  community  in  which 
o  be  his  wife.     It  was  also  shown  that  this  woman, 
'^ed  in  this  relation  with  her,  bore   achild,  which 
:ed   and  treated  as   his  offspring;    and  that  she 
in  conveying  real  estate,  signing  the  conveyances 
and  relinquishing  her  right  of  dower  in  the  prop- 
ed.     It  was  also  shown  that  after  he  ceased  to 
is  woman,  and  before  his  marriage  with  testatrix, 
another  woman  in  the  state  of  Indiana,  and  that, 
his  marriage,  he  was  convicted  of  the  crime  of  big- 
3  of  the  courts  of  that  state,  and  sentenced  to    a 
iprisonment  in  the   penitentiary.     He  admitted 

never  been  divorced  from  the  woman  with  whom 
d.  He  testified,  however,  that  he  had  never  been 
her,  and  it  was  shown  that  since  he  ceased  to  live 
le  had  married  another  man,  with  whom  she  was 
le  time  of  the  trial.  For  some  time  before  his 
rith  Rosa  J.  Donnely  she  lived  with  him  as  his 
r.  She  was  a  married  woman,  living  separate 
usband,  but  obtained  a  divorce  from  him  before 
e   with  Donnely.     She  knew,  before  she  married 

relations  which  had  existed  between  him  and  the 
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^voman  Baker.  She  knew  of  the  birth  of  the  child,  and  that 
Le  recognized  it  as  his  offspring,  and  she  assisted  in  caring 
for  it  while  she  was  acting  as  his  housekeeper.  She  also 
knew  of  his  marriage  in  Indiana,  and  of  his  conviction  of 
bigamy  and  imprisonment  in  the  penitentiary  therefor.  On 
this  state  of  facts  it  is  unnecessary  to  determine  whether  the 
marriage  between  the  parties  was  valid  or  not.  For  the  pur- 
pose of  the  case  it  may  be  conceded  that  Donnely,  by  reason 
of  his  relation  with  Ada  Baker,  was  incapable  of  contracting 
a  valid  marriage  with  the  testatrix.  It  may  also  be  conceded 
that,  if  he  had  contracted  the  marriage  with  the  testatrix 
without  disclosing  to  her  the  facts  with  reference  to  his  rela- 
tion to  the  other  woman,  he  would  not  be  permitted  to  have 
the  benefit  of  any  legacy  given  by  her  in  the  belief  that  their 
marriage  was  valid.  The  grounds  upon  which  he  would  in  that 
case  he  denied  the  benefits  of  the  will  would  be  that  he  had 
grossly  misled  the  testatrix  as  to  the  very  matter  which 
would  be  presumed  to  have  influenced  her  to  give  the  legacy. 
Having  procured  the  bequest  to  be  made  by  a  fraudulent  con- 
cealment as  to  the  frue  character  of  the  relations  which  he 
bore  to  the  testatrix,  the  law  would  not  be  made  the  instru- 
ment for  securing  to  him  the  fruits  of  such  fraud.  Kennell 
V.  Abbott,  4  Ye.^.  Jr.,  802. 

In  the  present  case,  however,  there  was  no  abuse  of  the 
confidence  of  the  testatrix.  When  she  made  the  bequest,  she 
had  full  knowledge  of  all  the  facts  affecting  the  character  of 
her  relations  with  the  devisee.  She  may  have  been  mistaken 
as  to  the  legal  effect  of  the  facts,  but  she  w^aa  in  no  manner 
deceived  as  to  the  facts  themselves.  She  believed,  doubtless, 
when  she  married  Donnely,  that  he  was  competent  to  enter 
into  a  valid  marriage  contract,  but  that  belief  was  formed 
upon  a  full  knowledge  of  the  facts  affecting  his  competency. 
Her  mistaken  belief  as  to  the  legal  effect  of  the  facts  affords 
no  ground  for  defeating  the  bequest.  Having  deliberately 
executed  the  will,  with  full  knowledge  of  the  facts,  it  must 
be  presumed  that  she  intended  it  to  be  operative  regardless 
Vol.  LXVIII— 9 
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which  might  be  given  bj  them  to  her  rela- 
jvisee.  She  had  the  right  to  make  this  dis- 
roperty,  and  we  see  no  ground  in  the  facts 
which  her  intentions  can  be  defeated. 

Affibmed. 


Raymond  v.  Clay  County. 

lBlishkekt  of:  appeal  by  claimant  fob  dam- 
DEFENDANT.  Where  a  .claimant  for  damaflfes  appeals 
ishing  a  highway,  in  which  no  damages  are  allowed  him, 
are  ordered  tx)  be  paid  out  of  the  county  treasury,  the 
should  be  served  on  the  county  auditor,  and  the  county 
led  as  defendant,  as  it  may,  in  further  proceedings,  be- 
damages  and  costs;  and  in  such  case  tlie  petitioners 
served  wilh  notice  of  the  appeal.    Compare  Code,  §  ^* 


%l  from.  Clay  Circuit  Court. 
Friday,  December  18. 

0  establish  a  road  had  before  the  supervisors, 
to  the  circuit  court,  judgment  was  entered 
efendant  appeals. 

^.hardson^  for  appellant. 

B  for  appellee. 

—I.  The  plaintiff  filed  a  claim  before  the 
risers  for   damages   to  the  amount  of  $25, 

1  of  the  location  of  the  road  upon  his  land, 
ejected,  and  thereupon  plaintiff  appealed  to 
t,  serving  notice  of  appeal  only  upon  the 
le  defendant  moved  to  dismiss  the  appeal  on 
;  none  of  the  petitioners  were  served  with 
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notice  of  the  appeal,  and  the  county  is  not  a  proper  party 
defendant  to  the  proceedings.  The  motion  was  overruled, 
and  plaintiff  appeals  to  this  court.  The  amount  in  contro- 
versy being  less  than  $25,  the  case  comes  here  upon  the  fol- 
lowing certificate  of  the  judge  of  the  circuit  court:  "  I 
hereby  certify  that  the  following  questions  of  law  arise  in 
the  above-entitled  cause,  upon  which  it  is  desired  by  the 
court  to  have  the  opinion  of  the  supreme  court  of  the  state 
of  Iowa,  to-wit:  (1)  In  cases  where  petitioners  for  a  high- 
way file  a  petition  and  bond  for  the  establishment  of  a  high- 
way, as  provided  in  sections  922  and  923  of  the  Code,  and  a 
claimant  files  his  claim  for  damages  as  provided  by  law,  and 
commissioners  are  appointed  to  view  said  road,  and  assess 
the  damages  of  said  claimant,  and  said  commissioners  make 
a  report  that  the  said  claimant  sustains  no  damage  by  reason 
thererjf,  and  the  board  of  supervisors  makes  a  final  order 
establishing  said  highway,  and  allows  no  damages  to  claim- 
ant, and  no  order  is  made  to  pay  any  damages  out  of  the 
treausary  of  the  county, — in  such  case,  is  the  county  a  proper 
party  defendant,  on  an  appeal  being  taken  by  claimant  to  the 
circuit  court  of  the  county?  (2)  In  such  case,  should  the 
notice  of  appeal  from  such  decision  be  served  upon  the  first 
four  petitioners  named  in  the  petition  for  said  highway 
within  twenty  days  from  the  date  of  the  final  order  estab- 
lishing said  highway?" 

II.  Code,  §  959,  provides  that  an  applicant  for  damages 
in  a  road  case  may  appeal  to  the  circuit  court  by  serving 
notice  on  the  county  auditor.  If  the  highway-  has  been 
established  upon  condition  that  the  petitioners  pay  the  dam- 
age, the  notice  must  be  served  upon  the  four  persons  first 
tiaraed  in  the  petition.  Section  961  provides  that  the  claim- 
ant for  damages  shall  be  plaintiff,  and  the  petitioners  shall  be 
defendants,  except  that,  when  damages  have  been  ordered  to 
be  paid  out  of  the  county  treasury,  the  county  shall  be  defend- 
ant In  our  opinion,  the  county  ought  to  be  regarded  as  a 
defendant  in  the  action,  for  the  reason  that  the  notice  of 
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>e  served  upon  the  county  auditor;  and 
urther  proceedings,  become  liable  for 
^e  therefore  answer  the  first  question 

petitioners  ought  not  to  be  served  with 
:iless  they  are  required  to  pay  damages, 
o  provides.  Wliether  the  petitioners 
r  section  961  is  not  a  question  certified 
er  the  question  affirmatively, 
e  circuit  court  is 

Affirmed. 


Bank  v.  Wkioht  et  al. 

ranoe:  husband  to  wife:  action  by 
•e:  insufficient  grounds  fou.  A  convey- 
his  wife  in  consideration  of  money  advanced 
ansa  the  wife's  right  of  action  to  recover  the 
be  statute  of  limitations;  nor  because  she  was 
Qveyance  was  made;  nor  because  she  had  knowl- 
mbarrassed  condition;  nor  because  her  husband, 
ey,  was  enabled  to  make  an  undue  show  of 
ise  the  business  between  herself  and  her  bus- 
ed with  the  strictness  which  is  usual  among 


I  Marshall  District  Court. 
>AY,  December  18. 

judgment  creditor  of  the  defendant 
such,  brings  this  action  to  set  aside 
eged  to  have  been  made  by  him  to  his 
nnie  A.  Wright,  for  the  purpose  of 
3.     The  court  dismissed  the  plaintiff's 
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Brown  &  Carney  and  Henry  Stone^  for  appellant. 

Caswell  (&  Meeker  and  James  Allison^  for  appellees. 

Adams,  J. — The  evidence  shows  that  Mrs.  Wright,  at  the 
time  of  her  marriage  with  the  defendant  Cyras  "Wright,  was 
1.  FRAUD-  a  widow,  and  had  derived  considerable  property 
^eyanceMms-  from  the  estate   of  her  former  husband.     This 

band  to  wife:  ^  i.      i?  ...  j    •    -l       i 

action  by        property —  most  ot  it  money — passed  into   lier 
wider  insuffl-  present  husband's  hands  sooner   or   later,   with 

clent  grounds   ^  ,  ' 

•  a  loose  understanding  that  if  she  ever  felt  uneasy 

about  it,  or  demanded  payment,  he  should  convey  enough 

property  to  her  to  make  her  whole.     In  September,  1883, 

"^^^g  in  embarrassed   circumstances,   he   conveyed    to   her 

^^rly  all  his  property  not  exempt  from  execution.     A  part 

^    ^he  money  due  her  had  been  advanced  many  years  before, 

^^    it  is  insisted  that  th^   claim  for  it  had  become  bar- 

T^  by  the  statute  of  limitations.     But  we  cannot  attach  any 

importance  to  that  fact.     The  husband's  moral  obligation  to 

pay  his  wife  was  not  less  by  reason  of  such  fact,  and  we  see 

in  it  no  evidence  of  fraud. 

The  plaintiff  relies,  in  part,  upon  the  fact  that  the  deed 
of  conveyance  was  drawn  when  Mrs.  Wright  was  not  present. 
But  the  evidence  shows  that  the  parties  went  to  town  together 
for  the  purpose,  in  part,  of  having  this  business  done,  and 
she  trusted  her  husband  to  attend  to  it  while  she  was  engaajed 
in  something  else. 

The  plaintiff  relies,  in  part,  upon  the  fact  that  Mrs. 
Wright  had  knowledge  of  her  husband's  embarrassed  condi- 
tion, and  that  the  conveyance  was  made  about  the  time  of  an 
approaching  crisis  in  his  affairs.  If  she  were  a  volunteer 
purchaser,  and  not  merely  taking  property  in  payment  of  an 
existing  debt,  the  fact  would  be  very  significant.  But  she 
had  the  same  right  which  any  other  creditor  had  to  obtain 
payment;  and  if  she  had  no  other  purpose  other  creditors 
liave  no  right  to  complain. 
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furnishing  ber  husband  with 
e  a  show  of  responsibility,  and 

and  that  she  ought  now  to  be 
laim  as  against  her  husband's 
by  her  own  act.  But  she  is 
,  nor  claiming  property  held 
lims  by  reason  of  the  convey- 
e  estopped  from  taking  such 
•editor  would  be  whom  the 
)refer.  The  money  advanced 
;  to  swell  her  husband's  assets, 
3se  ignorant  of  his  indebted- 
m  he  was;  but  the  same  would 
ney,  or  obtained  property  for 

from  any  one  else. 
d  to  the  manner  in  which  this 
«  does  not  appear  to  have  been 
in  the  husband  and  wife,  nor 
3  value  of  the  property  con- 
j  very  positively  that  she  was 
ble  to  say  from  the  evidence 
er  in  which  the  business  was 
tion  suspicious  if  the  parties 
;her,  but  it  is  well  known  that 
inarily  deal  with  each  other  as 
dants  would  not,  we  think, 
other  in  a  manner  much  dif- 
y  did  deal  if  the  transaction 
tionably  an  honest  one.  It  is 
have  testified  falsely.     The 

supposed  to  have  had  to  do 
ty  with  which  false  testimony 
)  invest  the  transaction  with 
)t  justified  in  rejecting  their 
Jpon  questions  of  fraud,  where 
relies  upon  a  large  number  of 
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^iii^nmstances,  it  is  not  our  custoin  to  set  out  tlie  evidence,  or 
4^  much  more  than  state  our  conclusion.  We  have  all  exam- 
i^^d  the  evidence  in  this  case,  and  have  reached  the  con- 
^Wion  that  the  allegations  of  fraud  have  not  been  proven. 

Affibmed. 


The  Statb,  ex  bel.  Patbiok,  v.  The  Chicago,  Bublington 
&  QuiNCY  E'y  Co. 

1.  Highway:  establishment  of:  notice  to  railroad  cohpant 
WHOSB  TRACK  IS  CROSSED.  The  hifi^hway  in  qnestion  was  established 
over  and  across  defendant's  right  of  way  without  any  notice  to  it,  other 
than  by  publication.  Defendant  is  a  foreign  corporation,  but  had 
agents  in  the  county  where  the  highway  was  established.  Held  that 
the  notice  was  sufficient,  under  §  936  of  the  Code,  because, — 

(1)  The  transfer  books  in  the  auditor's  office  did  not  show  that  defend- 

ant was  the  owner  of  the  land .     Wilson  v.  Hathaway,  42  Iowa, 
173,  followed. 

(2)  The  defendant,  though  an  "occupier"  of  the  land,  was  a  non-resi- 

dent of  the  county.    Alcott  v,  Acheson,  49  Iowa,  569,  distinguished. 

Appeal  from  Mills  Circuit  Cov/rt, 

Friday,  December  18. 

Action  of  mandamus  to  compel  the  defendant  to  eon- 
8tnict  and  maintain  a  crossing  at  a  place  whei*e  its  road  is 
crossed  by  a  highway.  The  relief  asked  by  the  plaintiff  was 
granted,  and  the  defendant  appeals. 

Stone  dk  Gillilandj  for  appellant. 

WatkinSj  Williams  cfe  Wright,  for  the  State. 

Seevers,  J. — The  highway  in  question  in  this  case  was 
established  after  the  defendant  had  constructed  its  road,  and 
the  only  question  to  be  determined  is  whether  the  highway 
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y  established;  and  this  depends  on  the  qnes- 
defendant  was  entitled  to  notice  other  than 
f  the  proposed  establishment  of  the  high- 
dant  is  a  foreign  corporation,  but  it  has  at 
ation  or  ticket  agents  within  the  county, 
mplated  in  section  936  of  the  Code  was  not 
tlie  defendant's  officers  or  agents,  but  was 
^rein  provided.  Before  a  highway  can  be 
iied  that  section  provides:  "A  notice  shall 
b  owner  or  occupier  of  land  lying  in  the 
ly,  or  abutting  thereon,  as  shown  by  the 
I  the  auditor's  office,  who  resides  in  the 
anner  provided  for  the  services  of  original 
J  at  law,  and  such  notice  shall  be  published," 

;  owned  its  right  of  way,  but  it  does  not 
wnership  is  shown  by  or  can  be  ascertained 
'-books  in  the  auditor's  office.  Therefore  the 
i^-ner,  was  not  entitled   to  any  other  notice 

This  was  held  in  Wilson  v.  IlatTiaway^  42 
a  resident  owner  of  an  equitable  title  which 
y  the  transfer-books. 

said  that  the  defendant  is  in  possession  of 
and  is  therefore  an  "occupier,"  as  contem- 
tute,  and  as  such  entitled  to  notice.  In  Al- 
1:9  Iowa,  5G9,  it  was  held  that  a  tenant,  hold- 
,  who  cultivated  the  land,  and  who  did  not 
lit  did  reside  in  the  county,  was  entitled  to 
!  was  an  "occupier."  If,  however,  the  tenant 
been  a  non-resident  of  the  state,  service  of 
lier  than  by  publication  would  not  have  been 
)nly  persons  who  are  residents  of  the  county 
1  to  notice.  Is  the  defendant  a  resident  of 
think  not.  It  is  a  foreign  corporation,  and 
ibsence  of  an  obligatory  statute  providing 
lent  of  the  state  under  the  laws  of  which  it 
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was  organized.  The  occupier  under  the  statute  who  is  entitled 
to  notice  is  one  who  personally  resides  in  the  county.  The 
statute  does  not  contemplate  an  occupier  who  is  represented 
only  by  an  agent,  and  who,  through  such  agent,  is  in  the 
occupation  of  the  land,  and  himself  an  actual  resident  of  some 
other  state.  The  fact  that  suits  may  be  brought  against  the 
defendant  in  this  state  by  the  service  of  notice  on  its  station- 
agents  does  not  make  it  a  resident.  It  is  not,  because  of  such 
statutory  provision,  a  resident  of  Mills  county,  and  therefore 
entitled  to  notice  under  the  provisions  of  section  936  of  the 
Code. 

Affirmed. 


Kelsh  v.  The  Town  of  Dyebsville. 
1.  Jury:  i^ss  than  twblve  in  case  of  sickness:  code,  §  2793,  un- 

OOXSTITUTrOKAL:    RIGHT  OF  MUNICIPAL    CORPORATION     TO  OBJECT. 

Section  2793  of  the  Code,  so  far  as  it  provides  for  a  trial  with  ten  or 
eleven  jurors,  when  the  jury  has  been  reduced  to  that  number  by  sick- 
ness, is  in  conflict  with  the  constitution;  (followinjjr  EsMman  v.  Chi- 
cago, D.  dt  Q.  R'l/  Co.,  67  Iowa.  293;)  and  a  municipal  corporation  has 
an  equal  right  with  a  natural  person  to  raise  the  objection. 

Appeal  from  Dubuque  Circuit  Court. 

Friday,  December  18. 

While  walking  on  a  sidewalk  in  one  of  the  streets  of  the 
defendant  town,  plaintiff  fell  and  sustained  certain  injuries. 
She  alleges  that  the  fall  and  injuiy  were  occasioned  by  a 
defect  which  defendant  negligently  permitted  to  exist  in  said 
sidewalk,  and  she  prosecutes  this  action  to  recover  damages 
therefor.  She  recovered  a  verdict  and  judgment  in  the  cir- 
cuit court.     Defendant  appeals, 

J.  D.  AUop^  James  H,  Shields  and  McCeney  ds  G^ Don- 
nelly for  appellant. 

TIU  Bros,  and  8,  M.  Pollock^  for  appellee. 
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on  for  trial  on  the  sixteenth  of 
jury  was  impaneled  to  try  the 
)ective  parties  made  their  open- 
then  adjourned  until  the  eigh- 
tVhen  it  convened  on  that  day, 
ito  the  box,  it  was  ascertained 
i  been  taken  sick  during  the 
not  able  to  perform  his  duties 
upon  ordered  that  ho  be  dis- 
)ceed  with  the  remaining  eleven 
to  so  much  of  the  order  as  re- 
cause  with  eleven  jurors,  and 
or.  In  making  the  order,  the 
tless,  under  the  provisions  of 
hich  provides  that  the  course 
taken  when,  during  the  pro- 
omes  incapacitated  by  sickness 
In  the  recent  case  of  Esheh 
?.,  67  Iowa,  296,  we  held  that  the 
\  empower  the  court  to  compel 
le  trial  with  less  than  twelve 
jction  9  of  the  bill  of  rights. 
,  however,  that,  as  municipal 
es  of  legislation,  whose  powers 
or  taken  away  entirely  at  the 
ey  are  in  no  position  to  ques- 
the  statute  under  which  the 
der.  They  argue  that,  as  the 
er  over  these  corporations,  it 
to  provide  that  claims  against 
)y  any  tribunal  which  it  might 
irpose,  and  that  the  finding  or 
ould  be  conclusive  upon  them; 
uestion,  which  provides  as  to 
iment  of  the  damages,  invades 
ted  in  another  form,  the  argu- 
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ment  is  that  each  corporations  have  no  constitutional  guar- 
anty of  the  right  of  trial  by  jury;  that  all  their  rights  are 
statutory;  and,  as  the  question  of  defendant's  liability  to 
plaintiff  for  the  injury  complained  of,  and  the  amount  of  her 
damages,  have  been  passed  upon  by  a  tribunal  created  by 
statute,  it  has  no  grounds  for  complaint. 

We  do  not  deem  it  material  to  inquire  as  to  the  soundness 
of  counsel's  premises.  We  think  their  conclusions  would 
not  follow  if  the  premises  were  conceded.  The  legislature 
has  not  provided  for  the  creation  of  any  special  tribunal  to 
which  questions  of  difference  between  municipal  corporations 
and  other  parties  shall  be  submitted  for  determination.  It 
has  conferred  upon  such  corporations  the  power  to  sue  and 
be  sued,  and  it  has  provided  that  their  rights  and  liabilities 
shall  be  determined  by  the  ordinary  tribunals  in  the  manner 
prescribed  by  law  for  the  determination  of  the  rights  and 
liabilities  of  natural  persons.  The  legislation  of  the  state 
confers  upon  them  the  right  of  trial  by  jury,  whether  that 
right  is  preserved  to  them  by  the  constitution  or  not.  Ex- 
isting statutes  confer  upon  them  the  right  to  have  questions 
affecting  their  property  interests  passed  upon  by  juries  con- 
stituted in  the  same  manner  as  are  the  juries  for  the  trial  of 
questions  affecting  the  rights  of  natural  persons.  The  law 
has  made  no  distinction  between  the  two  classes  of  persons 
in  this  respect,  and  we  think  it  clear  that,  until  provision  is 
made  by  law  for  the  trial  of  questions  affecting  the  rights 
and  liabilities  of  municipal  corporations  in  a  different  man- 
ner, or  by  different  tribunals,  than  those  provided  for  the 
trial  of  rights  of  natural  persons,  such  corporations  will  have 
the  right  of  trial  by  a  constitutional  jury. 

The  judgment  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded. 

Reversed 
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Johnson  v.    Foster. 

3sure:  parties:  mortgaoou  aftgb  sale  op 
the  mortgagor  has  disposed  of  all  his  interest  in  the 
necessaiy  party  to  an  action  to  foreclose  the  mort- 
tlett,  4  G.  Greene,  108,  and  Johnson  v,  Monell,  13 
ich  case,  as  against  the  owner  of  the  property,  the 
should  be  ascertained  by  the  court,  and  a  special 
)rdered  for  the  sale  of  the  property  to  satisfy  the 


from  Linn  Circuit  Court, 

EiDAv,  December  18. 

t  this  action  to  quiet  her  title  to  a  lot  in 
Defendant  answered  that  he  was  the 
J  on  said  lot,  which  was  a  lien  thereon 
to  the  interest  therein  of  plaintiff,  and  he 
•  the  amount  of  the  debt  secured  by  said 
foreclosure  thereof.  The  judgment  of 
Btermines  that  defendant's  mortgage  is 
est  of  plaintiff  in  the  premises.  But  the 
ir  judgment  for  the  amount  of  the  debt, 
Lortgage.     Defendant  appeals. 

^^,  for  appellant. 

for  appellee. 

nortgage  under  which  defendant  claims 
W.  "Walker  to  George  II.  Gray,  to  secure 
\  promissory  notes.  Gray  subsequently 
notes  to  defendant.  After  the  execution 
mortgage,  Walker  sold  and  conveyed  the 
's  husband,  who  devised  the  same  to  her. 
took  the  premises  subject  to  the  mort- 
t  assume  or  agree  to  pay  the  portion  of 
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the  mortgage  debt  now  held  bj  defendant.  Walker  was  not 
made  a  party  to  the  action.  Defendant  contends  that, 
although  he  was  not  entitled  to  a  personal  judgment  against 
plaintiff  for  the  amount  of  the  debt,  he  was  entitled  to  have 
the  amount  determined  by  the  judgment  of  the  court,  and 
that  an  order  should  have  been  made  for  the  sale  of  the  mort- 
gaged premises,  on  special  execution,  for  the  satisfaction  of  the 
debt-  Plaintiff's  position  is  that,  as  Walker  is  the  only  party 
who  is  personally  liable  for  the  debt,  he  is  an  essential  party 
to  any  action  which  has  for  its  object  either  the  determination 
of  the  amount  of  the  debt,  or  the  sale  of  the  mortgaged^prop- 
erty  for  its  satisfaction. 

It  was  held  by  this  court,  in  Murray  v,  Catlettj  4  G. 
Greene,  108,  and  Johnson  v.  Monell^  13  Iowa,  300,  that 
when  the  mortgagor  has  disposed  of  his  interest  in  the  mort- 
gage premises,  he  is  not  a  necessary  party  to  a  proceeding  to 
foreclose  the  mortgage.  These  cases,  we  think,  are  conclu- 
sive  of  the  question  before  us.  The  statutory  provision  gov- 
erning the  foreclosure  of  mortgages  when  the  proceeding  was 
by  an  action  in  court,  in  force  when  those  cases  were  decided, 
were  not  materially  different  from  those  now  in  force.  Sec- 
tion 3321  of  the  Code  of  1873  provides  that  "  the  court  shall 
render  judgment  for  the  entire  amount  found  to  be  due,  and 
mnst  direct  the  mortgaged  property,  or  so  much  thereof  as  is 
necessary,  to  be  sold  to  satisfy  the  same."  Substantially  the 
same  provision  was  contained  in  section  2084  of  the  Code  of 
1851,  which  was  in  force  when  Murray  v,  Catlettj  was  decided ; 
also  in  section  3661  of  the  Revision  of  1860,  which  was  in 
force  when  Johnson  v.  Monell  was  decided. 

The  provision  does  not  mean  that  a  personal  judgment 
shall  be  rendered  for  the  amount  of  the  debt.  It  required 
only  that  the  amount  shall  be  ascertained,  and  the  property 
ordered  to  be  sold  for  its  satisfaction.  It  is  true  that  a  per- 
sonal judgment  may  be  rendered  against  the  party  who  is 
personally  liable  for  the  debt  if  he  is  before  the  court,  and 
general  execution  may  be  had  against  his  property  for  the 
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f  the  judgment  remaining  after 
exhausted.  But  when  the  only 
8  to  appropriate  the  mortgaged 
)f  the  debt,  he  is  not  a  necessary 
53  he  retains  some  interest  in  the 
'  the  circuit  court  will  be  reversed 
h  direction  to  enter  a  judgment 
^fondant's  debt,  and  ordering  the 
erty;  or,  at  defendant's  election, 

6d  here. 

Keversed. 


RioN  V.  Ganby  et  al. 

CONDEMN  LAND  FOR   8TBKET:   CODE,  § 

the  circuit  court,  under  §  476  of  the  Code, 
ion  of  a  city  street,  is  a  "suit'*  within 
ode,  and  may  be  submitted  to  arbitrators, 
eement  of  the  parties. 

AGREEMENT   NOT  NECESSARY.      Section 

iffreement  to  arbitrate  to  be  in  writing  and 
3  parties,  does  not  apply  to  suits  already 

;:  QUESTIONS  NOT  RAISED  BELOW,  AND 
r  OF  RECORD,  NOT  CONSIDERED. 

linn  Circuit  Court. 

December  18. 

r  the  statute  to  condemn  certain 
treet.  The  cause  was  referred  to 
eport  a  judgment  condemning  the 
it  Susan  Breneman  alone  appeals. 

Bllant. 
je. 
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Beck,  Ch.  J. — I.  The  plaintiff,  being  desirous  of  extend- 
ing one  of  its  streets,  tiled  its  petition  in  the  circuit  court, 
under  authority  conferred  by  Code,  §  476,  asking  the  con- 
demnation of  certain  land  therein  described.  The  defendants 
were  served  with  notice,  and  appeared,  and  entered  into  a  writ- 
ten agreement,  by  their  attorneys,  with  the  plaintiff,  to  theef- 
fect  that  the  case  should  be  tried  by  "arbitrators,"  to  be  selected 
by  agreement,  who  should  be  "the  judges  both  of  law  and 
fact  connected  with  the  case."  Other  agreements  as  to  the 
place  of  trial,  the  persons  selected  to  try  the  case,  etc.,  were 
entered  into,  "they  need  not  be  more  particularly  referred  to. 
The  persons  selected  by  the  parties  tried  the  case,  and  made 
report  to  the  circuit  ♦court,  upon  which  a  judgment  of  con- 
demnation was  made.  The  damages  awarded  being  paid  by 
plaintiff  into  court,  an  order  issued  directing  the  sheriff  to 
deliver  possesssion  of  the  land  to  plaintiff.  Various  objec- 
tions are  made  by  appellant  to  the  proceedings,  which  we 
will  consider  in  the  order  of  their  discussion  by  her  counsel. 

II.  An  objection  is  based  upon  the  ground  that  this  is  a 
special  proceeding,  and  that,  as  only  actions  are  subjects  of 
1.  ABBiTRA-  arbitration  under  Code,  §  3416,  the  case  was 
ceedingto"  Unlawfully  sent  to  the  arbitrators.  It  is  not 
land  lor'*  neccssary  to  determine  the  meaning  of  the  word 
13419.*       '    "action"  as  used  in  the  section  cited.     Code,  § 

3419,  provides  that  a  "suit"  may  be  submitted  to  arbitrators, 
by  order  of  the  court,  upon  the  agreement  of  parties.  The 
term  "suit"  is  more  comprehensive  in  its  signification  than 
the  word  "action;"  extending  to  any  proceeding,  in  a  court 
of  justice,  seeking  a  remedy  which  the  law  affords,  and  tJany 
legal  application  to  a  court  for  justice.  See  Bouv.  Law  Diet. ; 
Webst.  Diet.  This  proceeding  is  a  suitj  and,  under  the  sec- 
tion of  the  Code  just  cited,  may  be  submitted  to  arbitration. 

III.  Counsel  insist  that,  as  Code,  §  3417,  requires  a  writ- 
ten agreement  to  be  signed  and  acknowledged  by  the  parties 
2. :  suit    to  authorize  an  arbitration,  which  was  not  done, 

ten  agree-    "  the   arbitration   was   not   authorized.     But  this 
necessary.       provision  is  applicable  to  controversies  in  which 
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eommenced.  Code,  §  3414,  is  applicable 
which  suits  have  been  commenced,  and 
a  written  instrument  to  be  signed  and 
e  parties.  It  was  therefore  not  necessary, 
lintain  that  appellant  did  not  appear  by 
and  that  attorneys  representing  her  were 
d.  Tlie  affidavits  filed  upon  a  motion  to 
it  establish  the  CQntrarj% — that  she  was 
isel  retained  by  her,  who  agreed  to  the 
J  to  the  arbitrators. 

1  that  the  report  of  the  arbitrators  does 
llant  was  a  partj''  to  the  suit,  and  it  is 
that  for  this  reason  Jier  rights  were  not 
3y  the  award.  Appellant's  name  does  not 
in  the  title  of  the  suit,  as  given  in  the 
if  the  abitrators,  which  states,  with  suffi- 
arness,  the  amount  of  the  damages  assessed 
.  It  appears  that  the  circuit  court  regarded 
ling  to  this  case,  and  rendered  judgment 
?tion  under  consideration  was  not  made  in 
t  cannot  be  first  made  here, 
jections — as  that  the  arbitrators  did  not 
ses;  that  the  land  taken  was  a  part  of 
nt's  homestead,  upon  which  her  dwelling 
ted;  that  the  arbitrators  heard  the  case 
)d  upon;  and  others  of  like  character — are 
r  defendant.  As  the  record  does  notcon- 
ipon  which  the  case  was  presented  to 
3annot  consider  the  objections,  which  are 
jumed  by  counsel  to  have  been  disclosed 
e  only  testimony  before  us  consists  of  affi- 
'  the  motion  to  vacate  the  judgment.  The 
ras  rightly  overruled,  in  view  of  the  facts 
ord  and  affidavits  before  the  circuit  court, 
of  the  arbitrators  permits  defendant  to 
^s  from  the  land.     Counsel  insist  that  this 
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fact  shows  that  the  arbitrators  awarded   de 
ants  damages  based  upon  the  value  of  the 
excluded  the  damage  to  the   improvements.     Theobjec 
if  it  were  supported  by  the  record,  possibly  would  be 
taken.      But    we   cannot   determine    upon    what   basij 
award  was  found.     We  cannot  say  that  the  condition 
the  removal  of  the  improvements   may  not  be  favoral: 
defendants,  or  it  may  have  been   based   upon  sufficienl 
denee  before  the  arbitrators,  or  agreement  of  the  parties, 
foregoing  discussion  disposes  of  all  questions  in  the  cas< 

Affibmi 


Gushing  v.  Edwakds  et  al. 


1.  Judgment:  binoino  on  pabtibs  and  privies.  The  parties 
actioQ  in  which  the  ownership  of  certain  property  was  adjudicat 
boand  by  snch  ac^'adication,  and  so  are  those  who  take  title  under 


2. :  IMPERFECTLY  indexed:  title  under:  other  notices 

ciBNT.    The  fact  that  a  judgement  was  so  imperfectly  indexed  as 
be  constructive  notice  of  a  lien  was  immaterial,  where  one  of  the  p 
concerned  had  actual  notice  of  it,  and  the  other  had  constructive 
through  a  sheriff  *s  deed  based  thereon. 

Appeal  from  Buchanan  District  Court. 

Satubday,  December  19. 

Action  in  chancery  to  quiet  the  title  to  certain  real  ei 
and  for  an  accounting  for  rents.  There  was  a  decree  g 
ing  the  relief  prayed  for  by  plaintiff.     Defendant  appeal 

Wood/ward  cfe  Cooky  for  appellants. 

Branson  cfe  Le  Roy  and  C,  E.  Ransier^  for  appellee. 

Beck,  Ch.  J. — I.     Plaintiff's  title  rests  upon  a  she 
sale  and  deed,  under  a  judgment  iu  her  favor,  rendered  ; 
action  against  certain  keepers  of  a  saloon  for  sales  of  in 
Vol.  LXVIII— 10 
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her  husband,  causing  his  intoxication,  which 
iath.  Other  persons  were  made  defendants 
plaintiff  charging  that  they  owned  or  had 

the  building  and  lands  occupied  for  the 
Dund  by  the  jury  specially  that  one  Buehler 

the  property  involved  in  this  suit,  and  the 
id  J  and  made  the  judgment  a  lien  thereon. 
IS  sold  to  plaintiff  on  an  execution  issued 
3nt,  and  a  sheriff's  deed  executed  to  her. 
aim  title  to  the  property  under  a  deed  exe- 
ser  after  the  judgment  in  favor  of  plaintiff 
*enser's  title  to  one  part  of  the  property  was 
i  executed  by  the  widow  and  devisee  of  one 
endition  of  plaintiff 's  judgment.     His  title 

was  acquired  through  a  sheriff's  sale  and 
Igraent  against  Schwarts  and  wife.  They 
defendants  in  the  action  wherein  the  judg- 
ed and  declared  to  be  a  lien  upon  the  prop- 
>nveyed  the  property  to  defendant  A.  T. 
conveyed  it  to  J.  F.  McDonald.  The  three 
referred  to  were  made  after  plaintiff  recov- 
t  and  before  the  sheriff's  deed  to  her  was  exe- 
)onald  conveyed  the  lands  to  defendant  A.  T. 
riios.  Edwards  after  the   sheriff 's  sale  and 

The  title  of  the  property  is  shown  by  the 
s  to  be  in  plaintiff  unless  defendants'  title 

tors  under  whom  defendants  claim  title  were 
original  action,  and  they  and  their  grantees 
lound  by  the  adjudication  therein  that  the 
jrty  was  owned  by  Buehler.  All  the  parties 
at  action  and  their  privies  are  estopped  by 
L  So  far  as  any  questions  arise  involving 
lership  of  the  property,  this  view  ends  the 
stions  need  not  be  considered, 
for  defendant  maintain  that,  as  the  judg- 
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ment  upon  which  the  property  was  sold  was  not 
indexed,  defendants  are  not  charireable 
p€rfwtivin-    structive   notice   of  it.     But  it  clearly 
SSto  sSffl-^'    that  defendant  A.  T.  McDonald  had  acti 
^^®°^-  thereof  before  the  conveyance  to  him  bj 

The  property  was  conveyed  to  Edwards  after  the 
deed  to  plaintiff  was  executed  and  recorded.  He  h 
with  constructive  notice  of  the  deed.  The  judorn 
hen  having  culminated  into  title  under  the  sherif 
Edwards  cannot  defeat  that  title  on  the  ground  tin 
not  notice  of  the  judgment.  He  had  constructive 
the  sheriff's  deed,  and,  as  that  was  based  upon  the  j 
he  is  chargeable  with  notice  thereof  through  the  c 
be  necessary  to  show  that  he  should  have  notice, 
view  of  the  case  it  becomes  unnecessary  to  inquire 
the  judgment  was  correctly  noted  in  the  index  requi 
kept  by  the  statute. 

These  conclusions  as  to  the  facts  and  the  law  of 
render  it  unnecessary  to  notice  all  the  questions  dis( 
the  defendant's  counsel.     In  our  opinion  the  judgmi 

district  court  ought  to  be 

Afi 


The  Farmers*  National  Bank  v.  Warner  ei 

1.  Fraudulent  Conveyance :  husband  to  wife  :  insufpi 
DEKCE.  The  evidence  in  this  case  held  insufficient  to  estal 
conveyance  from  husband  to  wife  was  in  fraud  of  creditors. 

Appeal  from  Mitchell  District  Court. 

Saturday,  December  19. 

^    This  is  an  action  in  equity  in  the  nature  of  a 
bill  by  which  the  plaintiff  seeks  to  subject  certain  n 
the  legal  title  to  which  is  in  the  defendant  Jose 
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ment  of  a  judgment  against  the  defendant 
There  was  a  decree  for  the  plaintiff,  and 

and  J,  M,  Moody ^  for  appellants. 

Tf".  Z.  Eaton^  for  appellee. 

The  defendants  are  husband  and  wife, 
i  in  the  state  of  Wisconsin,  in  the  year 
r  marriage  the  defendant  Geo.  W.  Warner 

some  land  in  Mitchell  county,  in  this 
hty  acres  of  his  land  to  his  co-defendant 
Eige.  Soon  after  their  marriage  defend- 
r  residence  upon  the  land  of  the  wife. 
1  partially  improved.  Some  years  after- 
it  Geo.  W.  Warner  purchased  other  lands, 
he   was  the   owner   of  three   eighty-acre 

held  the  title,  but  the  lands  were  largely 
rtgages.     On  the  eighth  day  of  November, 

the  land  owned  by  him  to  his  wife,  and 
J  executed  a  chattel  mortgage  upon  certain 
:o  George  Warner,  his  father,  to  secure  the 
\t  the  same  time  he  made  a  chattel  mort- 
•sonal  property  to  his  wife  to  secure  an 
00. 

out  these  facts  in  the  petition,  and  alleges, 
bhat  the  conveyances  were  fraudulent  as  to 
e  defendant  George  W.  Warner.  It  was 
plaintiff  to  establish  the  averments  of  the 
nderance  of  the  evidence.  The  defendants 
nesses  examined  in  the  case,  except  one 
was  examined  upon  a  point  wholly  imma- 
tion  at  issue  between  the  parties.  The 
decree  upon  the  testimony  of  the  defend - 
testimony  is  presented  to  us  in  full  by 
ir,  and,  as  it  was  taken  in  the  form  of  depo- 
presented  upon  appeal  precisely  as  it  was 
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in  the  court  below.  The  witnesses  were  examined,  cress- 
examined,  re-examined,  and  again  cross-examined,  until  every 
conceivable  question  in  connection  with  the  case  was 
exhausted.  The  examination  in  chief  was  really  in  the 
nature  of  a  cross-examination.  A  careful  perusal  of  the  rec- 
ord has  satisfied  us  that  the  plaintiflF  did  not  establish  the 
facts  necessary  to  show  that  the  acts  of  the  defendants  were 
fraudulent.  The  deed  and  the  chattel  mortgages  imported 
a  sufficient  consideration  to  sustain  them,  and  we  think  the 
evideace  utterly  fatls  to  show  that  they  were  made  in  fraud 
of  creditors.  Without  reviewing  the  evidence,  it  is  sufficient 
to  say  that  both  of  the  defendants  testified  positively  that  the 
conveyances  were  made  in  payment  of  a  valid  debt  due  from 
the  husband  to  the  wife,  and  the  husband  testified  as  posi- 
tively that  the  property  conveyed  and  mortgaged  was  less  in 
value  than  the  debt.  We  have  no  means  of  determining  the 
value  of  the  real  and  personal  property  in  controversy  except 
by  the  evidence  before  us.  The  plaintiff  introduced  no  evi- 
dence of  value,  except  the  testimony  of  the  defendants.  If 
they  are  to  be  believed,  the  plaintiff  utterly  fails  in  the  proofs. 
We  cannot  hold  that  because  they  are  husband  and  wife  the 
plaintiff  is  entitled  to  a  decree.  If  or  can  we  say  that  a  set- 
tlement made  by  them  in  1878  was  fictitious,  in  the  face  of 
the  proof  that  it  was  fair  and  honest.  If  this  settlement  was 
an  honest  one,  the  debt  was  valid,  and,  with  interest,  amounted 
to  more  than  the  value  of  the  property  at  the  time  of  the 
conveyances.  There  are  of  course  the  suspicious  circum- 
stances which  naturally  arise  from  the  management  of  the 
wife's  property  by  the  husband.  But  suspicious  circum- 
stances without  more  will  not  establish  fraud.  So  far  as  the 
wife  is  concerned,  instead  of  any  showing  that  she  partici- 
pated in  any  fraudulent  purpose  of  her  husband  in  the  trans- 
actions, it'  appears  that  she  did  not  know  that  her  husband 
was  indebted,  aside  from  certain  mortgages  on  the  land  which, 
by  her  contract  of  purchase,  she  assumed  to  pay. 

We  think  the  petition  of  the  plaintiff  should  have  been 
dismissed.  Reversed. 
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JIBNT  DESCRIPTION.  A  description  in 
ds :  **Sixty  head  of  two  and  three  year 
irlinsr  steers,"  held  too  indefinite  to  g^ive 
u:  steers.    See  opinion  for  cases  distin- 


helby  Circuit  Court. 

December  19. 

ire  was  a  trial  to  the  court,  aud 
the  defendaat.     The  plaintiffs 

Silva,  for  appellants. 

lith  (&  CullisoTiy  for  appellee. 

in  question  consists  of  nineteen 
the  time  the  action  was  brought, 
year  old  at  the  time  the  action 

claim  a  right  to  the  immediate 
irtue  of  an  alleged  chattel  mort- 
one  Peterson.  The  defendant 
)n  as  sheriff  of  Shelby  county, 

of  writs  of  attachment  issued. 
Peterson. 

jnted,  but  it  will  be  sufficient  to 
hat  is  as  to  whether  the  descrip- 
jient  to  cover  the  property  in 
itends  that  it  is  not,  and,  in  our 
be  sustained.  The  description 
lead  of  two  and  three  year  old 
•ling  steers;  also,  sixty -live  acres 
Clay  township,  Shelby  county. 
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The  counsel  for  the  respective  parties  discuss  the  question 
as  to  whether  the  word  "  situated"  refers  to  steers  as  well  as 
corn.  We  do  not  find  it  necessary  to  determine  this  question, 
because,  if  it  should  be  conceded  that  the  word  refers  to 
steers,  we  still  think  that  the  description  is  fatally  defective. 
It  does  not  purport  to  apply  to  specific  steers.  There  is  no 
snggestion  that  the  steers  were  all  the  steers  of  that  age  , 
which  the  mortgagor  owned  in  that  township,  and,  if  he  had 
others,  the  mortgage  would  apply  equally  to  all.  The  plaint- 
iffs rely  upon  Smith  v,  McLean^  21  Iowa,  322;  Rowley  v. 
BartholemeWy  37  Id.,  374;  Tant  v,  Rarvey^  55  Id.,  421, 
and  Stephens  v.  Pence,  56  Id.,  257.  In  Smith  v.  McLean^ 
the  description  held  .sufficient  was  in  these  words:  "Five 
freight  wagons  and  twenty-five  yoke  of  cattle,  being  the  train 
now  in  my  possession."  The  description  was  such  as  to 
imply  that  the  mortgagor  had  but  one  train  in  his  possession. 
It  purported,  therefore,  to  cover  a  specific  train.  In  Rowley 
V,  Bartholemew,  the  question  was  not  as  to  whether  the 
description  was  sufficiently  definite  to  cover  any  property,  but 
whether  it  was  sufficiently  correct  to  cover  the  property 
in  question.  In  Yant  v,  JTarvey,  the  property  mortgaged 
was  a  horse,  and  was  described  not  only  by  its  color,  but  as 
being  on  a  certain  farm.  In  Stephens  v.  Pence,  the  property 
mortgaged  was  a  stock  of  goods,  and  was  described  as  being 
in  a  certain  store.  None  of  these  cases  appear  to  us  to  be 
applicable  to  the  case  at  bar.  In  our  opinion,  then,  the 
description  is  fatally  defective,  and  the  plaintifiij  failed  to 
show  any  interest  in  the  property  replevied. 

Affirmed. 
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Worth  County. 

ODE,  §  1434.  A  person  wbo  until  nine 
but  who  afterwards  came  into  such  a 
ited,  in  ordinary  parlance,  an  idiot,  is  an 
meaning  o£  the  statutes  providing  for 
le,  §  1434. 

WITH  county's  acquibscknce:  ma- 
L  woman  was  adjudgred  insane  by  the 
rrant  to  the  board  of  supervisors  requir- 
her,  and  she  was  sent  to  the  hospital, 
»nveyed  to  her  father,  the  plaintiff,  and 
irvisors  directed  the  commissioners  to 
port  as  they  should  find  necessary,  and 
>dy  of  the  plaintiff,  who  cared  for  her 
>pointment  by  the  board  of  supervisors 
acquiesced  therein,  held  that  plaintiff 
services  because  the  patient  was  his 
ode,  and  that  the  irregularities  on  the 
not  such  as  the  county  could  set  up  to 
'  the  reasonable  value  of  his  services. 

07'th  Circuit  Court. 

December  19. 

care  and  support  of  an  insane 
thout  a  jnry,  and  judgment  was 
he  defendant  appeals. 


ellee. 

red  for  and  supported  was  one 
sanity   was   found  by  the  coni- 

defendant  county  January  29, 
Jjudged  her  to  be  insane,  and 

of  supervisors  requiring  them 
April  7, 1S83,  the  board  author- 
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ized  the  commissioners  to  make  such  provision  for  the  sup- 
port of  the  patient  as  they  should  find  necessary.  There  is  no 
direct  evidence  that  the  commissioners  or  the  board  employed 
the  plaintiff  or  any  one  else  to  care  for  or  support  the  patient, 
bat  the  fact  is  that  the  plaintiff  did  care  for  and  support  her, 
and  his  services  in  that  respect  were  known  to  the  commis- 
sioners and  distinctly  recognized  by  them.  On  December  8, 
1883,  they  reported  to  the  board  that  the  plaintiff  was  entitled 
to  $1.50  per  week  for  the  care  and  support  of  the  patient. 
On  January  10,  1884,  the  board  acted  upon  the  report,  and 
appropriated  the  amount  specified  therein.  The  plaintiff, 
however,  claimed  four  dollars  per  week  as  a  reasonable  com- 
pensation for  his  services,  and  that  amount  the  board  refused 
to  pay.  The  amount  allowed  by  the  court  in  this  action 
appears  to  have  been  at  the  rate  of  four  dollars  per  week. 

The  evidence  shows  beyond  question  that  the  amount 
charged  and  allowed  was  not  unreasonable,  but  the  defendant 
1.IK8ANE-  denies  that  it  was  liable  for  any  amount  what- 
STroi^:^'  ever.  It  denied  in  the  first  place  that  Mary  E. 
Code,  §1434.  Speedling  is  or  ever  was  insane.  Whether  the 
finding  of  the  commissioners  that  she  was  insane  should  be 
deemed  in  this  proceeding  to  be  conclusive  we  need  not  deter- 
mine. Her  mental  condition  was  shown  so  clearly  as  to 
leave  no  room  for  controversy.  Her  age  at  the  time  of  trial 
was  shown  to  be  thirty-three  years.  At  nine  years  of  age 
she  became  affected  with  epilepsy,  and  gradually  lost  her 
mind.  She  was  until  nine  years  of  age  a  bright  child,  but 
for  the  last  few  years  she  has  had  very  little  mind,  and  has 
not  been  able  to  take  the  slightest  care  of  herself  in  any 
respect.  In  common  parlance  she  would  be  termed  an  idiot; 
but,  under  our  statute  providing  for  the  care  of  the  insane, 
she  must  be  deemed  insane.  Section  143-1:  of  the  Code  pro- 
vides as  follows:  "  The  term  *  insane,'  as  used  in  this  chapter, 
includes  every  species  of  insanity  or  mental  derangement. 
The  term  'idiot'  is  restricted  to  persons  foolish  from  birth, 
supposed  to  be  naturally  without  mind." 
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sted,  however,  that,  conceding  that  Mary  E.  Speed- 
I  insane  person  within  the  meaning  of  the  statute, 
tlie  plaintiff  cannot  recover,  because  of  his  rela- 
tionship to  her.     It  is  shown  that  he  is  her  father, 
and  the  defendant's  position  is  that  he  is  responsi- 
ble for  her  care  and  support,  notwithstanding  she 
Its  position  in  this  respect  is  based,  as  we  under- 
1  section  1330  of  the  Code,  which  cliarges  the 
the  maintenance  of  his  adult  children  who  are 
maintain   themselves.     As  to   whether  Mary  E. 
las  property  or  not  there  is  no  evidence,  nor  do 
material.     Other  considerations  and  other  statu- 
ions  must  control.     An  insane  person  often  needs 
nere  maintenance.     lie  often  needs  restraint,  pecu- 
d  treatment.     Society  often  is  entitled  to  be  pro- 
relieved  against  him.     When  this  is  so,  the  state 
)on  him  and  makes  him  its  ward.     Delaware  Co,  v. 
,  46  Iowa,  170.     It  claims  the  right  to  select,  and 
his  custodian.     This  is  so  even  where  he  is  not 
at  public  expense.     Code,  §  1403. 
person  is  adjudged  insane,  and  is  a  lit  subject  to 
n  the  hospital,  he  should  be  sent  there.     Code,  § 
not,  or  if  he  cannot  be  received  there,  and  he  can- 
vith  safety  to  himself  or  others  be  allowed  to  go 
je  must  be  restrained  by  other  means.     (See  same 
;f  he  is  a  private  patient,  that  is,  not  maintained 
at  public  expense,  the  commissioners  of  insanity 
nt  his  custodian.     If  he  is  a  public  patient,  they 
re  the  board  of  supervisors  to  provide  for  him. 
ne  section.)     The  patient  in  question  is  a  public 
lause  no  one  offered  to  provide   for  her  at  private 
5he  was  sent  to  the  hospital,  but  was  not  received, 
custody,  for,  as  the  evidence  shows,  she  was  not 
rues  ugly  and  dangerous,  but  she  could  not  be 
a  day  to  take  care  of  herself.     Such  being  the 
the  duty  of  the  commissioners  to  require  the 
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board  of  supervisors  to  provide  custody  and  maintenance. 
This,  we  think,  they  did.  They  issued  their  warrant  to  the 
board,  in  wliich  they  notified  the  board  that  tliey  were  directed 
'*to  properly  protect  and  care  for"  her.  They  did  not,  it  is 
true,  use  the  word  "  restrain  "  as  the  statute  contemplates,  but 
the  warrant  was  unquestionably  issued  in  supposed  compli- 
ance with  the  statutory  provision.  The  board  should,  per- 
haps, in  order  to  have  proceeded  with  strict  regularity,  have 
selected  a  custodian  themselves,  but  they  directed  the  com- 
missioners to  provide  support.  Under  the  circumstances  we 
must  regard  this  order  as  meaning  that  the  commissioners 
should  provide  what  the  statute  seems  to  contemplate  should 
be  provided  directly  by  them,  and  that  is,  that  through  some 
suitable  person  she  should  be  properly  ''  restrained,  protected, 
and  cared  for."  If  there  was  any  irregularity  in  their 
attempt  to  comply  with  the  law,  it  was  not  such,  we  think, 
as  would  justify  us  in  holding  that  the  defendant  county 
should  be  allowed  to  take  advantage  of  it.  The  sheriff  had 
conveyed  the  patient  to  the  hospital,  and,  upon  the  refusal  of 
the  superintendent  to  receive  her,  the  sheriff  conveyed  her  to 
her  father,  the  plaintiff,  and  left  her  in  his  custody.  The 
board,  either  directly  or  through  the  commissioners,  should 
have  appointed  some  one  aa  custodian.  There  is  no  evidence 
that  they  formally  made  such  appointment.  That  they 
acquiesced  in  the  plaintiff's  assumption  of  custody,  is  clear 
enough.  They  recognized  him  as  entitled  to  be  paid.  We  think 
that  under  the  circumstances  we  ought  to  consider  what  was 
don«  as  equivalent  to  an  appointment.  The  case  is  unques- 
tionably one  where  the  patient  should  be  restrained  and  cared 
for  at  public  expense,  and  the  plaintiff  unquestionably  is  a 
suitable  person  to  act  as  custodian.  The  irregularities  of  the 
commissioners  and  board,  if  any,  are  small,  and  should  not, 
we  think,  affect  any  one's  substantial  rights.  In  our  opinion 
the  judgment  should  be 

Affirmed. 
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Lanning  v.  Seaton,  Sheriff. 

Wife:  OWNERSHIP  op  property:  evicbncb.  Action 
over  personal  property  seized  by  the  defendant  on  exe- 
he  husband.  She  claimed  part  of  the  property  as  the 
rin  which  she  held  under  a  deed  from  her  husband,  and 
r  a  bill  of  sale  from  him.  But  in  a  former  action  between 
:ie8  the  deed  and  bill  of  sale  had  been  decreed  to  be 
had  not  been  set  aside,  and,  as  mortgages,  the  trial  court 
in  finding  in  this  case  that  they  had  not  been  paid, 
udgment  for  plaintiff  could  not  be  reversed. 

oeal  from  Linn  Circuit  Court, 

Saturday,  December  19. 

over  specific  psrsoaal  property.  Trial  by  tlie 
nent  for  tlie  plaintiff.     Tlie  defendant  appeals. 

xin  and  Richel  &  Bull^  for  appellant. 

Lanning^  for  appellee. 

-The  property  in  controversy  consists  of  five 
lin  oats,  hay,  corn,  etc.  The  plaintiff  claims 
in,  hay,  etc.,  because  it  is  her  property,  and 
er  land.  The  defendant  levied  on  the  prop- 
f  an  execution  in  favor  of  one  Stanley  against 

who  is  the  plaintiff's  husband.  The  defend- 
plaintiff  was  the  owner  of  the  property,  and 
3  only  interest  she  had  therein  was  obtained 

mortgage,  and  under  a  certain  conveyance,  or 
3  land  on  which  thecrops  were  raised,  executed 
plaintiff's  husband;  that  the  conveyance  of  the 
orted  on  its  face  to  be  absolute,  but  that  it  was 
ige,  and  that  the  same  had  been  fully  paid  by 
•ofits  of  the  land.  It  is  further  pleaded  that 
is  issued  on  a  judgment  in  favor  of  Stamey, 
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against  Lanning,  and  thereunder  the  land  was  sold  and  pur- 
chased by  the  plaintiff,  but  that  she  did  not  become  entitled 
to  the  rents  and  profits  of  said  land  until  September,  1883; 
and  that  the  plaintiff's  mortgage  lien  on  the  real  estate 
was  extinguished  by  a  decree  in  the  case  of  Starney  v. 
Lanning,  We  have  set  out  fully  the  substance  of  the  plead- 
ings in  order  to  ascertain  the  issues. 

I.  It  will  be  observed  that  the  defendant  sets  u;)  that  the 
plaintiff  is  not  entitled  to  the  crops  grown  on  the  real  estate 
because  she  did  not  own  the  land,  but  was  a  mortgagee 
thereof  only,  and  that  her  mortgage  had  been  paid  by  the 
rents  and  profits  of  the  land.  If  the  plaintiff  owned  the 
land,  she  was  entitled  to  the  crops  grown  thereon.  If  she 
was  a  mortgagee  only,  tlie  defendant  pleaded  that  the  mort- 
gage had  been  paid.  The  evidence  shows  that  in  1880  the 
plaintiff's  husband  conveyed  the  land  to  her  by  a  deed  which 
was  absolute  yn  its  face.  As  between  the  plaintiff  and  her 
husband,  the  court  was  fully  warranted,  under  the  evidence, 
in  finding  that  the  crops  grown  thereon  belonged  to  her. 
The  evidence  is  such  that  we  would  not  be  justified  in 
setting  aside  such  finding.  Ordinarilj",  in  the  absence  of 
fraud,  a  creditor  can  only  take  under  an  execution  such  title 
and  interest  as  his  debtor  has  in  his  property.  It  will  be 
observed  that  fraud  is  not  pleaded.  There  is  no  such  issue. 
But  the  defendant  introduced  in  evidence  a  decree  in  a  former 
action  between  these  same  parties,  in  which  it  was  decreed 
that  the  conveyance  of  the  real  estate,  as  between  the  plaint- 
iff and  the  creditors  and  her  husband,  was,  in  tact,  a  mort- 
gage. It  was,  however,  decreed  that  the  plaintiff  had  the 
prior  Hen  on  the  premises.  That  is  to  say,  it  was  decreed 
that  the  creditor  Stamey  had  the  right  to  subject  the  real 
estate  to  the  payment  of  his  debt  against  the  plaintiff's  hus- 
band; but  the  plaintiff  was  required  to  be  first  paid.  The 
conveyance,  however,  to  the  plaintiff,  from  her  husband,  was 
not  set  aside,  but  as  between  them  remained  in  full  force  and 
effect    The  crops  raised  thereon  did  not  necessarily,  or  as  a 
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ecome  the  property  of  the  plaintiff's  hus- 
the  evidence,  as  we  have  said,  the  court  was 
ling  tliat  said  crops  belonged  to  and  were 
lie  plaintiff.  The  court  was  also  warranted 
le  mortgage,  conceding  it  to  have  been  one, 
d. 

js  were  the  offspring  of  certain  cows  sold  the 
husband  by  a  bill  of  sale  absolute  on  its 
id  that  such  bill  of  sale  has  been  found  and 
mortgage.  Waiving  the  question  whether 
3f  personal  property  has  such  an  interest 
5  levied  on  under  an  execution,  we  are  unable 
;ourt  was  not  justified  in  finding  that  the 
)t  been  paid. 

Affirmed. 


Klemmb  v.  MoLay. 

OFFICERS  of:  eyidbncb  of  official  chabactbr 
r.  An  assignment  of  a  judgment,  purporting  to  be  exe- 
,  but  which  bore  no  evidence  of  the  official  character  or 
)  persons  executing  and  acknowledging  it,  except  that 
lated  in  the  acknowledgment  as  president  and  cashier 
d  insufficient  to  entitle  the  assignee  to  redeem  from  ao 
Qder  a  prior  lien. 

T8  CONTROL  WITNESS*  CONCLUSIONS.  Where  witness 
ras  the  owner  of  a  judgment,  but  he  also  stated  the  facts 
>ased  his  claim  of  ownership,  and  the  facts  failed  to  sua- 
held  that  such  ownership  was  not  established. 

il  from  Howard  Oircuit  Court. 

Saturday,    December  19. 

ncery  to  set  aside  a  sheriff's  deed  to  defend- 
ire  the  sheriff  to  make  a  deed  to  plaintiff  as 
roni  the  sale  and  judgment  under  which  the 
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deed  was  made.     Upon  a  trial  on  the  merits,  plaintiff's  p 
tion  was  dismissed.     He  now  appeals  to  this  court. 

Barker  Bros,^  for  appellant.' 

H,  T.  Heed,  for  appellee. 

Beck,  Cii.  J. — I.  The  defendant  recovered  a  decree 
foreclosure  and  a  judgment  against  Youngck,  and  bacame 
purchaser  of  the  mortgaged  land  at  a  sale  upon  special  e 
cutiou.  The  Farmers'  National  Bank  of  Princeton,  lUin 
held  a  judgment  against  Youngck,  rendered  before  tlie  dec 
of  foreclosure.  Plaintiff,  claiming  to  be  "the  owner 
holder"  of  that  judgment,  filed  an  assignment  in  the  clei 
oflSce  purporting  to  be  executed  by  the  bank,  and  paid  to 
clerk  tlie  amount  required  to  redeem  from  the  sale  to  the 
fendant.  The  sheriff  refused  to  recognize  the  redemption, 
made  a  deed  for  the  land  to  defendant.  The  ground 
the  sheriff's  refusal  appears  to  have  been  that  it  was 
made  to  appear  that  plaintiff  was  the  owner  or  assignee  of 
judgment. 

11.     It  is  now  insisted  by  counsel  for  defendant  that  pla 
iff  has  failed  to  show  any  right  to  make  redemption  from 
sale.     He  claims  such  riffht  as   the  owner 

1.  COHPORA-  ^ 

™^vid?ncr  ^^s^g^®®  ^f  ^^^®  judgment  in  favor  of  the  bi 
chaScterand  ^^  becomes  nccessary  to  inquire  whether  he 
*"  ^"*^'  established  that  right  as  the  assignee  and  ov 
of  the  judgment.  He  relies  upon  a  written  assignm 
acknowledged  by  those  claimed  to  be  officers  of  the  b 
before  a  notary  public  of  the  state  of  Illinois.  Defenda 
counsel  make  objections  to  this  acknowledgment  upon  groi 
that  need  not  be  stated.  But  we  may  assume,  for  the 
pose  of  the  case,  thai;  the  instrument  and  acknowledgn 
are  sufficient  in  form,  and,  if  it  appeared  that  the  persons 
outing  the  instrument  in  the  name  of  the  bank  were  oflB 
thereof,  and  authorized  so  to  do,  it  would  be  sufficier 
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to  plaintiff.  But  there  is  not  a  particle 
s  or  tendino:  to  show  the  official  character 
)r  that  they,  as  officers,  or  in  any  other 
liorized  to  execute  the  instrument  in  the 
They  are  designated  in  the  acknowledg- 
3nt  and  cashier  of  the  bank,  but  the  officer 
srledgment  does  not  certify  or  state  that 
lers.  It  is  not  sufficient  to  establish  the 
f  a  person  to  designate  him  as  an  officer, 
petentand  sufficient  proof  of  his  authority 

capacity.  In  our  opinion  the  assignment 
nt,  in  the  absence  of  proof  of  the  authority 
utino:  the  instrument  in  the  name  of  the 
lent  to  establish  the  fact  of  the  assignment 

asisted  that  plaintiff  shows  by  his  own  evi- 
B  owner  of  the  judgment.  He  states  that 
the  owner  and  assignee  thereof.  But  he 
:he  grounds  upon  which  he  bases  this  con- 
.  These  are  the  written  assignment  and 
;li  certain  persons  for  the  purchase  of  the 
)  have  seen,  the  assignment  does  notestab- 
of  the  judgment.  He  shows  by  his  own 
udgment  really  belongs  to  one  Goetz,  and 
liat  he  wrote  to  Goetz  and  received  a  reply 
The  assignment  was  sent  to  a  bank  at 
plaintiff  paid  the  money  agreed  upon  in 
He  does  not  show  that  Miller  was  author- 
tz,  or  the  Princeton  bank  to  act  for  either 
\  fails  to  show  his  ownership  of  the  judg- 
•rt  his  right  thereto.  In  our  opinion  the 
[y  dismissed  plaintiff's  petition. 

•  Affirmed, 
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68    161 1 
95   30:jj 

Atkinson  et  al.   v.  Hutchinson  et  al.  eneii 

110    8571 
68    Itfli 

1.  School-directors :  removal  of  school-house  in  sub-district:  ap-     123  aooj 

PEAL  to  county  AND  STATE  SUPERINTENDENTS:   EFFECT  OP  DKCI8ION 

ON  appeal:  MANDAMUS  TO  ENFORCE  DECISION.  The  directors  of  a  dis- 
trict township  have  authority  to  order  the  removal  of  a  school- house  in 
a  sub-district,  but  an  appeal  lies  to  the  county  superintendent,  and  from 
him  to  the  state  superintendent.  (Vance  v.  Dlntrict  Twp,  of  Wilton^ 
23  Iowa,  408.)  And  where  the  8c'io-)l-h'>u33  has  been  removed  under 
the  order  of  the  directors,  but  the  order  is  reversed  by  the  county  and 
state  superintendents,  it  is  the  duty  of  the  directors  to  restore  the  house 
to  its  former  site,  and  mandamus  will  lie  to  compel  them  so  to  do.  Tho 
fact  that  changes  in  the  population  and  highways  in  the  sub-district 
have  taken  place  since  the  removal,  (but  prior  to  the  decision  of  the  state 
superintendent,)  and  that,  because  of  such  changes,  the  board  has  re-es- 
tablished the  house  on  the  new  site,  cannot  be  set  up  as  a  defense  in  the 
mandamus  proceeding,  for  it  must  be  presumed  that  all  the  facts  which 
had  transpired  up  to  the  time  of  the  hearing  by  the  state  superintendent 
were  presented  and  considered  by  him,  and  thus  became  res  adjudicata. 

Appeal  from   Pocahontas  District  Court, 

Saturday,    December   19. 

Action  for  a  writ  of  in,andamus  to  compel  the  defendants, 
as  directors  of  the  district  township  of  Marshall,  in  Pocahon- 
tas county,  to  move  a  school-house,  in  sub-district  No.  2, 
from  section  ten  in  said  township  to  section  fifteen.  Tliero 
was  a  trial  to  a  jury,  and  verdict  and  judgment  were  rendered 
for  the  plaintiffs.     The  defendants  appeal. 

Bradley  &  Harlan  and  Wright  cfe  Farrell^  for  appellants. 

McEwen^  Garlockd:  IialstonB,nd  Rohinson  cS:  Milchrist, 
for  appellees. 

Adams,  J. — The  school-house  in  question  was  located  origi- 
nally on  section  fifteen.     In  April,  1884,  the  board  of  direc- 
tors of  the  district  township  made  an  order  of  removal  of  the 
school-house  to  section  ten,  and  afterward  caused  the  removal 
Vol.  LXVIII— 11 
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The  plaintiffs,  who  are  residents  and  tax-payers 
trict,  felt  aggrieved  by  the  action  of  the  board, 
herefrom  to  the  county  superintendent  of  schools, 
the  action  of  the  board.  The  defendants  then 
a  his  decision  to  the  state  superintendent  of 
tffirmed  the  decision  of  the  county  superintend- 
intiffs  brought  this  action  to  compel  the  direc- 
the  school-house  to  its  original  site,  or  erect 
)n,  alleging,  in  substance,  the  facts  above  set  out. 
:s,  for  answer,  pleaded,  among  other  things,  that 
5cision  of  the  state  superintendent  the  boiinda- 
rict  were  materially  changed ;  that  a  public  road 
led,  whereby  the  plaintiffs  had  access  to  another 
ess  than  one  and  one-half  miles  distant;  and 
>er  of  cliildren  of  school  age  had  increased  in 
ontiguous  to  the  school-house  as  now  located; 
3ame  the  duty  of  the  board,  by  reason  of  the 
establish  the  school-house  upon  its  present  site; 
oard  passed  an  order  to  that  effect.  To  so  much 
as  set  up  the  foregoing  facts  by  way  of  defense 
lemurred,  and  court  sustained  the  demurrer, 
al  question  now  presented  is  as  the  correctness 
ipon  the  demurrei'.  The  statute  has  not  very 
id  for  a  change  of  the  site  of  a  school-house,  but, 
for  such  change  must  sometimes  occur,  we  feel 
old  that  no  power  to  make  such  change  exists, 
►f  the  Code  provides  that  the  board  of  school 
le  district  township  "shall  fix  the  site  for  each 
;aking  into  consideration  the  geographical  posi- 
jnience  of  the  people  of  each  portion  of  the  sub- 
2  power  thus  confeiTcd  to  fix  the  site  of  each 
ve  think,  includes  the  power  to  change  the  site 
ise,  whenever  in  the  judgment  of  the  board  it 
d  it  was  so  expressly  held  in  Vance  v.  District 
Ofi,  23  Iowa,  408.  The  defendants,  then,  had 
sh  they  attempted  to  exercise.     But  their  order, 
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even  though  executed,  was  not  final.     Any  person  aggrieved 
Ij  an  order  of  the  district  board  may  appeal  therefrom  to  the 
county  superintendent,  (Code,  §  1829,)  and  an  appeal  to  the 
coanty  superintendent  was  held,  in  the  case  above  cited,  to  lie 
froni  an  order  of  the  district  board  like  the  one  in  question. 
When   an  order  for  a  change  of  site  is  made,  and  it  is  not 
known  that  all  persons  affected  are  satisfied  with  the  order,  it 
appears  to  us  that  prudence  would  dictate  that  the  execution 
of  the  order  should  be  postponed  until  an  opportunity  had 
been  afforded  for  a  review  of  the  same,  if  any  desired  to  appeal. 
But,  however  this  may  be,  it  is  manifest  that  the  execution 
of  the  order  should  not  be  held  to  prevent  an  appeal,  nor  ren- 
der futile  an  order  of  reversal,  if  one  should   be  made  on  the 
appeal.    This  being  so,  it  seems  to  us  that  it  follows,  upon 
the  reversal  in  this  case,  that  it  became  the  official  duty  of  the 
toard  to  restore  the  school-house  to  the  original  site,  unless 
they  were  excused  from  doing  so  by  reason  of  what  occurred 
after  the  appeal  was  taken.     The  defendants  contended  that 
they  were  thus  excused.    But  in  our  opinion  their  position  can 
liot  be  sustained.    The  changes  relied  upon  to  justify  the  action 
of  the  hoard  in  passing  an  order  re-establishig  the  school- 
house  npon  the  new  site  occurred,  according  to  the  answer, 
oefore  the  decision  by  the  state  superintendent,  and  in  our 
opinion,  if  they  were  such  as  to  render  the  new  site  the  proper 
one,  they  might  and  should  have  been  shown   to  the  state 
superintendent  upon  the  hearing  before  him.     Such  changes 
are  liable  to  occur.     It  is  known,  indeed,  that  changes  do  con- 
stantly occur  affecting  the  desirableness  of  a  given  location 
for  a  school-house  site.     We  see  no  reason  why  the  state 
superintendent  should  be  confined  to  the  exact  record  made 
before  the  county  superintendent.     The  statute  is  very  inex- 
plicit upon  this  point,  but  it  is  abundantly  manifest  that  the 
legislature  designed  to  provide  an  inexpensive  and  summary 
way  of  disposing  of  these  questions,  and  where,  as  in  this 
case,  changes  had  occurred  which  were  supposed  to  affect  the 
merits  of  the  question,   we  think  the  state  superintendent 
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>  look  into  tlie  situation  as  it  then 
)se  he  might  have  heard  evidence, 
nformed  himself  in  such  way  as 
that  his  decision  might  do  justice 
ie.  The  hearing  upon  the  appeal 
3d  as  a  hearing  de  novo^  and  be 
sting  facts.  Under  this  view  we 
superintendent's  decision  was  so 
time  it  was  made.  When  made, 
3  should  have  restored  theschool- 
ction  of  mandamus  lies  to  com- 
official  duty. 

presented,  but  we  think  they  are 
J  views  which  we  have  expressed, 
t  court  must  be 

Affibmed. 


Delashmutt  et  al. 

.  Bluffs  &   St.,  Louis   R'y   Co. 

ET    AL. 

ROCEEDINOS:  DEFENSE  OF  COMMISSION- 

3  commissioners,  who,  under  summons  of 
iff  *8  damages  on  account  of  land  taken 
by  their  answer  to  a  writ  of  certiorari 
I  lawful  sphere,  and  proceeded  regularly, 
held  that  the  answer  was  sufficient.  The 
'  had  a  right  to  condemn  the  land  for  the 
lings  was  one  with  which  they  had  noth- 

»0T  GROUNDS:  FRAUDULENT  PRETENSE  : 

he  law  (as  it  was  at  the  time)  land  could 
grounds,  and  yet  it  was  actually  wanted 
ndemned  ostensibly  for  purposes  contem- 
t  an  injunction  would  lie  to  prevent  its 
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3.  Parties:  defect  of:  when  demurrer  will  nc 
petitioQ  made  all  necessary  parties  defendants,  bi 
not  served,  a  defendant  who  was  served  might  h 
coart's  proceeding  with  the  case  until  the  other  pa 
the  purposes  of  the  case,  was  brought  in,  but  a  deru 
would  not  lie  for  a  defect  of  parties. 

Appeals  from  Mills  Circuit  and  Dist 
Saturday,  Decembee  19. 

These  cases  are  submitted  together  as  gro 
same  facts,  although  involving  somewhafc  dif 
of  law.  The  plaintiff  is  the  owner  of  certa 
county,  across  which  the  defendant  the  Coui 
Louis  Railway  Company  has  located  its  line 
its  lessee,  the  defendant  the  Wabash;  St.  '. 
Railroad  Company  is  operating  the  same, 
way  for  the  road  was  obtained  in  April,  187 
iu  September  of  that  year,  the  proprietor 
BluflCi  &  St.  Louis  Railway  Company  sough 
tional  ground,  to-wit,  two  strips  of  land,  ea< 
and  2,474  feet  long,  on  each  side  of  its  rij 
caused  a  notice  to  be  served  that  it  desir 
flumes,  waste  banks  and  borrowing  pits,  aui 
water  station  and  depot  grounds,  and  that  it 
to  have  the  same  appraised.  Commissioners 
by  the  sheriff  in  pursuance  of  the  notice,  a 
were  assessed.  The  plaintiff  appealed  from  th( 
afterwards  brought  in  the  circuit  court  of  J! 
action,  tlie  title  to  which  is  first  above  set  out 
action  for  a  writ  of  certiorari  against  W.  C. 
others,  who  were  the  members  of  the  jury  o 
summoned  to  assess  the  damages.  The  defc 
answer  setting  up  the  notice  and  proceedings 
also  that  the  plaintiff  had  appealed  from  the 
was  estopped  from  raising  any  question  in  re 
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aintiffalso  brought,  in  tliedis- 
action  against  the  defendants 
ilway  Company  and  its  lessee, 
to  which  is  above  set  out,  and 
•estrain  the  defendants  from 
J  land.  In  the  action  for  a 
demurred  to  the  defendants' 
verruled.  In  the  action  for 
ouis  &  Pacilie  Railroad  Coin- 
j  petition,  and  the  demurrer 
ppeals  in  both  cases. 


consider  the  question  in  the 
tiorarl  against  the  members 
ry,  or  commissioners,  sum- 
le  damages.  In  that  action 
a  demurrer  to  the  defendants* 
the  court  thought  that  the 
good,  or  that  the  assessment* 
isioners  were  concerned,  was 
aside  upon  a  writ  of  ceriio- 
opinion,  whatever  ground  of 
Lave  had,  the  commissioners 
3ly  obeyed  the  summons  of 
praised  tlie  damages  for  the 
as  they  were  required  to  do. 
le  question  as  to  whether  the 
take  the  land,  and  there  was 
affected  such  right,  or  par- 
question  entirely  independent 
Id  concede  that  they  constl- 
dicial  functions,  within  the 
§  3216,)  they  did  not  exceed 
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their  jurisdiction,  nor  act  illegally.  Their  functions  per- 
tained merely  to  the  matter  of  the  assessment.  They  should 
not  be  put  into  costs  for  doing  in  a  regular  and  legal  way 
what  tley  were  required  to  do.  It  is  true  that  the  sheriff 
and  the  railway  company  were  joined  with  them.  But  the 
latter  were  not  exercising  judicial  functions.  The  commis- 
sioners were  the  only  ones  who  could  be  said  to  be  doing 
tha-t,  and,  as  their  answer  showed  that  they  kept  within  their 
lawful  sphere,  and  proceeded  regularly,  so  far  as  they  were 
coacerned,  we  have  to  say  that  we  think  that  the  demurrer 
to  their  answdt*  was  properly  overruled. 

II-      When  we  come  to  the  action  for  an  injunction  against 
the  railway  companies,  we  have  the  question  as  to  whether 

^ the  proprietary  company  had  the  right  to  take 

prt'gro'^  ** da  •    the  land  by  paying  the  assessed  damages.     The 
inenioMiJ    plaintiff  contends  that  it  had  not,  and  for  the 
jnncuon.         pcason,  as  he  alleges,  that  it  was  taken  for  a  pur- 
pose  for  which  land  at  that  time  could  not  be  condemned. 
The  petition  avers,  in  substance,  that,  while  the  land  was 
taken  ostensibly  in  part  for  a  wood  and  water  station,  which 
ty  statute  was  allowable,  it  was  in  fact  taken  only  for  depot 
grounds,  and  that  the  company  had  no  other  use  for  it.    The 
demurrer  admitted    this   averment.     At   the   time    of   the 
attempted  condemnation  the  statute  did  not  provide  for  the 
condemnation. of  land  for  depot  grounds.     A  company  which 
had  completed  its  road,  and  had  occasion  to  establish  an  addi- 
tional depot  at  some  point  where  its  own  and  the  public  con- 
venience demanded,  was  left  wholly  at  the  mercy  of  the  land- 
owner.   This  seems  to  be  the  condition  of  the  defendants  in 
this  case.     The  plaintiff  manifestly  desires  to  fix  the  price 
of  his  land,  not  according  to  its  value,  but  according  to  the 
^apposed  exigency  of  the  defendants,  and  we  see  no  way  to 
avoid  holding  that  at  the  time  of  the  attempted  condemna- 
tion lie  had  it  in  his  power  to  do  so.     If  the  facts  were  that 
the  defendants  needed  the  whole  ground  for  a  wood  and  water 
station,  and  could  use  the  same  also  for  depot  purposes  to  a 
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1.  PROMTS-       Jeffries,  a  special  administrator  of  her  estate  was 


BOBV  note : 


mistake  In       appointed,  who,  in  makinff  an    inventory  of  tlie 

date:  action  \  !•      j  .i       j  /.    ,  .  , 

byadmiuis-     assets,  noticeu  tlie  date  oi  this  note,  and,  suppos- 

tratrlx:  parol    ...  '  '        rr 

eTidenceas      mg  it  to  be  a  mistake,  called  the  attention  of  the 

to  true  date :         ^  ' 

Code,  $3639.  defendant  Hayes  to  it,  and  he  undertook  to  cor- 
rect the  error,  and  in  doing  so  changed  the  date  to  April  G, 
1878.  Each  of  the  defendants,  however,  testified  that  the 
note  was  executed  in  1882;  and  there  was  other  parol  evi- 
dence tending  to  prove  the  same  fact.  The  first  question 
arising  in  the  case  is  whether  it  is  competent,  in  this  form  of 
action,  to  show  by  parol  that  the  note  was  executed  on  a  dif- 
ferent date  from  that  upon  which  it  purports  to  have  been 
given.  Plaintifi*'s  position  is  that,  as  the  time  of  payment 
is  fixed  with  reference  to  the  date  of  the  instrument,  the  date 
becomes  a  material  part  of  the  contract;  and  that  to  vary  or 
change  it  would  be  to  alter  the  contract  in  a  material  matter, 
and  that  this  cannot  be  done  by  parol  in  an  ordinary  action ; 
but  that  the  remedy  of  tlie  parties  againt  the  alleged  mistake 
is  by  an  action  in  equity  to  reform  the  instrument. 

It  is  certainly  true  that  when  the  parties  to  a  written 
agreement  have  made  the  date  of  the  instrument  a  material 
part  of  the  contract,  as  when  the  time  of  performance  is  fixed 
with  reference  to  it,  parol  evidence  is  not  admissible  to  vary 
or  change  it.  See  Joseph  v.  Bigelow^  4  Cush.,  82;  Huntoii 
V,  Tou7ig,  33  Me.,  85;  Story,  Prom.  Notes,  ((ith  Ed.,)  §  85. 
We  are  of  the  opinion,  however,  that  this  rule  is  not  appli- 
cable to  the  facts  of  the  present  case.  The  parties,  as  they 
did  not  by  the  terms  of  the  note,  as  they  wrote  them  at  the 
time,  fix  the  time  of  payment  with  reference  to  the  sixth  of 
April,  1878,  did  not  make  that  date  a  material  part  of  the 
contract.  As  the  instrument  was  written,  the  money  was 
payable  in  1889.  Plaintiff  has  not  sued  on  the  contract  as 
it  was  written  by  the  parties;  but  she  concedes  that,  in 
respect  to  the  time  of  payment,  the  writing  did  not  express  the 
real  agreement.  She  seeks  to  recover,  then,  upon  the  con- 
tract which   she  claims  the  parties  actually   entered   into, 
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br  entered  the  land,  by  its  prop3r  d353riptiou,  in   the  book 
prepared  for  Herdland  township.     The  assessor  made  a  note 
in  the  book,  opposite  the  description,  of  the  fact  that  the  land 
liad  been  transferred  to  Liiwoln  township,  but  did  not  assess 
it,  and  it  was  not  assessed  by  th-:^  assessor  of  Lincoln  town- 
Bliip.     When  the  auditor  prepared  the  tax -book,  he  entered 
the  description  of  the  land  under  the  head  of  Lincoln  town- 
ship, and  affixed  the  valuation  thereof,  for  purposes  of  taxa- 
tion, at  three  dollars  per  acre;  the  board  of  supervisors  hav- 
ing, by  resolution,  directed  that  the  wild  lands  iii  that  town- 
ship be  assessed  at  that  rate.     The  taxes  not   having  been 
paid,  the  treasurer  offered  the  land  for  sale  at  the  annual  sale 
of  lands  for  delinquent  taxes,  and  it  waspurchased  by  defend- 
.    ant,  and  the  treasui'er  executed  to  him  a  deed  therefor  after 
the  right  of  redemption  from  said  sale  had  expired.     Plaint- 
iff's position  is  tliat  the  auditor  had  no  authority  to  assess 
the  land  for  purposes  of  taxation,   and  hence  the  sale  was 
unauthorized  and  the  deed  is  void.     The  question  involved 
in  the  case  was  decided  by  this  court  in   Baily  v,  Robinson 
and  Rohh  v.  Same,  66  Iowa,  500.     That  decision  was  made, 
however,  since  the  judgment  in  the  present  case  was  entered 
in  the  district  court.     We  held  in  those  cases  that  the  clerk 
of  the  board  of  supervisors  (who  was  the  official  predecessor 
of  the  county  auditor)  was  authorized  by  the  statute  to  assess 
^■^1  estate  which  had  been  omitted  from  the  assessment  by 
the  assessor  through  mistake.     We  held  that  this  authority 
ffra^    conferred  on  the  clerk  by  sections  747  and  752  of  the 
j^*^ision  of  1860.     Sections  841   and  851  of  the  Code  were 
.<>  force  when  the  assessment  in  question  was  made,  but  they 
contain  the  same  provisions  as  were  contained  in  said  sections 
of  tile  Revision,  except  that  the  powers  conferred  by  the  lat- 
ter   on  the  clerk  are  by  the  former  conferred  on   the  county 
aaditor.     Section  841  empowers  the  auditor  to  correct  any 
clerical  or  othererrorsin  theassessment  or  tax  book,  and  sec- 
tion 851  makes  it  the  duty  of  the  treasurer  to  assess  any  real 
F^perty  subject  to  taxation  "which  may  have  been  omitted 
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ilization,  or  county  auditor,  and 

urged  a  number  of  grounds  on 
construction  of  these  sections  is 
led  by  their  argument  to  re-ex- 
iion  in  the  former  cases.     With- 

the   several  arguments  urged 

decision,  we  deem  it  sufficient 
nation  of  the  question,  we  are 
manifest  intention  of  the  legis- 

from  the  various  provisions  of 
actions  occur,  was  to  secure  the 
bject  to  taxation.  The  purpose 
nacted  was  to  aid  in  the  accom- 

real  estate  subject  to  taxation 
issessment  by  the  assessor,  the 
the  means  of  determining  that 
lie  books  for  the  transfer  of  real 
i.  of  plats)  contains  the  descrip- 
te  in  the  county;  and  it  can  be 
of  the  assessment  with  this  book 
)erty  has  been  omitted  from  the 
ired  to  prepare  the  tax-book  on 
by  the  treasurer,  and,  in  doing 
estate  from  the  assessment  will 
is  attention.     As  he  is  the  cus- 

which  it  may  be  determined 
occurred,  and  is  in  a  position  to 
s  appropriate  that  he  should  be 
rrect  such  omissions  when  they 

ubject  to  taxation  would  clearly 
the  correction  of  which  would 
property  so  omitted.     Thelan- 

al.  The  power  conferred  upon 
error  in   the  assessment.     This 
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implies  that  he  is  to  do  whatever  is  necessary  for  the  correc- 
tion of  any  errors  which  raay  have  occnrred  in  the  assessment. 
Tlie  omission  of  property  from  the  assessment  which  is  sub- 
ject ^o  taxation  is  an  error  which  can  be  corrected  only  by 
assessing  it,  and  the  power  to  correct  such  error  clearly 
includes  the  power  to  make  such  assessment.  If  the  ques- 
tion whether  the  power  to  make  the  assessment  was  confer- 
red on  the  auditor  was  to  be  determined  from  the  language 
of  this  section  alone,  we  would  have  little  hesitancy  in  adher- 
ing to  our  former  holding;  but  when  the  object  and  purpose 
which  the  legislature  had  in  view  when  it  enacted  the  section 
is  taken  into  consideration,  we  think  there  is  no  reasonable 
doubt  as  to  the  correctness  of  the  interpretation  which  we 
have  placed  upon  it;  and  this  view  is  confirmed  by  the  lan- 
guage of  section  851.  By  that  section  the  treasurer  is 
required  to  assess  such  real  property  as  has  been  omitted  by 
the  assessor,  board  of  equalization,  or  county  auditor.  It  is 
beyond  cavil,  we  think,  that  the  legislature  understood,  when 
it  enacted  this  provision,  that  the  power  to  assess  real  prop- 
erty was  somewhere  conferred  on  the  auditor. 

II.  It  is  contended,  however,  that,  conceding  that  the 
auditor  had  authority  to  assess  the  property,  the  assessment 
is  void  because  (1)  it  was  not  made  until  after  the  taxes  for 
the  year  1873  were  levied  by  the  board  of  supervisors;  and 
(2)  the  auditor,  in  making  it,  exercised  no  judgment  or  dis- 
cretion of  iiis  own  as  to  the  valuation  of  the  property,  but 
6imply  listed  it,  and  affixed  to  it  the  valuation  directed  by 
the  board  of  su'pervisors.  Neither  of  these  objections  is 
valid.  There  is  no  provision  of  statute  limiting  the  tii>ie 
within  which  the  auditor  may  make  the  assessment,  and  there 
is  nothing  in  the  nature  of  the  case  which  requires  that  the 
assessment  of  the  property  should  precede  the  levy  of  the 
taxes.  The  tax  levy  fixes  the  per  centum  of  tax  which  shall 
be  collected  on  the  valuation  of  the  property,  and  this  can  as 
well  be  done  before  as  after  the  assessment.  It  is  a  suffi- 
cient answer  to  the  second  objection  to  say  that,  while  it 
Vol.  LXVIII— 12 
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ion  had  been  adopted  by  the  board  of 
that  wild  lands  in  Lincoln  township 
t  the  rate  of  three  dollars  per  acre,  it 
the  auditor  acted  in  obedience  to  that 
jssed  the  land  in  question  at  that  rate, 
that  he  exercised  his  individual  judg- 
aluation,  and  that  presumption  is  not 
merely  that  he  adopted  the  same  rate 
le  board  had  directed  to  be  adopted, 
listrict  court  will  be 

Kbvebsed. 


The  Town  of  Montickllo. 


[NJURY  ON  DEFECTIVE  SIDEWALK:     NOTICE  OP 

OP  council:  effect  of.  In  an  action  for 
lefective  sidewalk,  the  court  instructed,  in  sub- 
town  would  be  bound  by  notice  of  defects  com- 
r  of  the  town  council,  such  notice  must  relate  to 
;d  the  injury,  and  that  notice  of  defects  which 
re  the  accident  occurred  would  not  charge  the 
3se  which  caused  the  iiyury.  though  they  occur- 
:e  the  repairs  had  been  made.    Held  that  the 


rom  Jones^Glrcuit  Court, 

jRDAY,  December  19. 

1  incorporated  town,  and  is  charged  with 
the  streets  and  highways  within  its 
repair.  Plaintiff,  while  walking  on  a 
le  streets  of  said  town,  fell  and  sus- 
lal  injury.  He  brought  this  action  to 
uch  injury,  alleging  that  the  same  was 
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caused  by  the  negligence  of  defendant  in  failing  to  keep  said 
walk  in  proper  repair.  There  was  a  verdict  and  judgment 
for  defendant.     Plaintiff  appeals. 

Welch  (&  Welehy  for  appellant. 

E.  Keeler  and  Herrick  c6  Doxsee^  for  appellee. 

Eeed,  J. — The  only  question  made  in  the  argument  by 
appellant's  counsel  is  as  to  the  correctness  of  the  following 
instruction  which  was  given  to  the  jury  by  the  circuit  court: 

"Actual  notice  to  one  of  the  members  of  the  town  council 
of  defendant  is  notice  to  defendant;  but  same  must  be  as  to 
the  defect  or  danger  which  caused  the  injury  to  plaintift',  and 
not  another  defect  or  danger,  although  at  the  same  place. 
And  should  you  find  from  the  evidence  that  one  of  such 
council  had  knowledge  of  a  defect  or  danger  in  the  sidewalk 
where  plaintiff  was  injured,  and  that  such  defect  was  repaired 
before  the  injury  to  plaintiff  occurred,  then  such  knowledge 
would  not  constitute  the  required  notice  in  this  case." 

It  is  contended  that  under  the  first  paragraph  of  this 
instruction  plaintiff  could  not  recover  upon  proof  that 
defendant  had  actual  notice  of  the  general  bad  condition  of 
the  walk  at  the  place  where  the  accident  occurred,  but  that 
he  is  required  by  it  to  prove  notice  of  the  particular  defect 
which  caused  the  injury.  That  paragraph,  however,  was  not 
intended  as  a  distinct  proposition.  The  instruction  as  a 
whole  expressed  what  the  court  held  to  be  the  law  applicable 
to  a  state  of  facts  which  the  evidence  tended  to  prove;  and,  in 
determining  what  meaning  is  expressed  by  it,  we  should  con- 
sider it  as  a  whole.  There  was  evidence  tending  to  prove 
that  some  months  before  the  accident  the  sidewalk  at  the 
place  where  the  accident  occurred  was  out  of  repair,  and  that 
this  was  well  known  to  a  member  of  the  town  council,  and 
that  he  directed  the  owner  of  the  abutting  property  to  have 
it  repaired,  and  that  it  was  repaired,  but  that  one  or  more  of 
the  planks  had  become  loose,  and  that  this  caused  the  injury. 
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before  overtaking  the  accused  and  engraging  in  the  encounter  in  which 
he  waa  killed,  held  improperly  excluded,  when  offered  by  the  accused  in 
support  of  the  theory  of  self-defense.  State  v.  Sullivan,  51  Iowa,  144, 
distinguished. 

.   •:   :  INFORMATION    AND  ADVICE  AS  TO  DANGER  TO 

BE  APPREHENDED  PROM  DECEASED.  Evidence  that  a  fellow-citizen  of 
the  parties  informed  the  accused  that  the  deceased  was  much  incensed 
toward  him  (the  accused)  and  was  a  powerful  and  quick-tempered  man, 
and  that  he  adviped  him  (the  accused)  to  ba  prepared  to  defend  himself, 
held  inadmissible  to  support  the  theory  of  self-defense. 

ANGRY  APPEARANCE  OF  DECEASED.    The  tes- 


timony of  defendant  that  the  deceased  appeared  angry  while  conversing 
with  him  about  three  years  prior  to  the  homicide,  held  properly  stricken 
out. 
■:    :  NEWSPAPER  COMMENTS.    Evidence  that  the 


newspapers  had  commented  upon  a  case  in  which  the  accused  had  tes- 
tified against  the  deceased  before  the  grand  jury,  held  not  admissible  to 
prove  the  hostility  of  deceased  toward  the  accused. 

■ :  evidence:  how  wounds  produced:  non-expert.  A  non- 
expert cannot  be  allowed  to  testify  how  certain  injuries  on  the  person 
appear  to  have  been  made.    He  can  only  describe  the  injuries. 

:  :  threat   by   accused:    denial  and  explanation: 

Uebuttal.  Where  a  witness  testified  on  behalf  of  the  state  that  the 
accused  had  threatened  to  take  the  life  of  the  deceased,  and  the  accused, 
as  a  witness,  not  only  denied  this  testimony,  but  said  that  the  witness 
made  certain  statements  in  response  to  which  the  remark,  construed  by 
the  witness  as  a  threat,  was  made,  held  that  it  was  the  right  of  the  state 
to  prove  by  the  witness  that  she  did  not  make  the  statements  attributed 
to  her. 

■ :  belf-defensk:  evidence  of  infirmity  of  deceased.    The 

fact  that  the  deceased  had  an  infirmity,  shown  by  the  fact  that  he  wore 
a  truss,  was  immaterial  for  the  purpose  of  rebutting  the  theory  of  self- 
<iefense,  where  it  was  not  shown  that  the  accused  had  any  knowledge 
of  the  infirmity. 

' :  evidence:  hypothetical  question  to  expert:  must  be 

^ased  on  evidence  op  pacts.  Hypothetical  questions  to  experts 
^ould  be  based  on  facts  which  the  evidence  tends  to  prove. 

:  :  APPEARANCE  OF  WOUND:  COMPETENCY  OF  MEDICAL 

IBXPERTS.  Medical  experts  held  competent  to  testify,  from  the  appear- 
ance of  a  wound  through  the  hand,  whether  or  not  it  was  made  while 
the  hand  was  pressed  over  the  muzzle  of  the  revolver. 

*^ :  OP  ONE  PHYSICIAN    BY    ANOTHER:    EVIDENCE   OF    ILL-PEEL- 

tso  OF  DEFENDANT  TOWARD  OTHER  PHYSICIANS.    Where  defendant 
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murder  of  a  fellow  physician,  and  the  theory  of  self- 
)8ed,  held  that  it  was  error  to  admit  evidence  on  the 
owing:  that  the  defendant,  soon  after  the  homicide, 
agfe  expressive  of  his  contempt  for  the  remaining 
fraternity  in  the  city  where  he  lived,  and  where  the 
ved. 

UMPTION     TO    IMPEACH    TESTIMONY    OF    WITNESS. 

iiat  a  witness,  who  came  to  his  shop  to  be  shaved, 
hile  there  contradictory  to  those  made  by  him  on  the 
Id  that  such  testimony  could  not  be  rebutted  by  evi- 
Qcss'  brother  kept  a  barber  shop  in  the  same  city, 
lad  an  arrangement  to  get  shaved  for  nothing. 

CEN   IN  OTHER  STATE:   INSUFFICIENT  CERTIFICATE 

EJ^CE  OF  LAWS  OF  SISTER  STATE.  A  commission 
on  behalf  of  defendant  was  directed  '*  to  any  notary 
e  county  of  Baltimore  and  state  of  Maryland . ' '  The 
s  depositions  designated  himself  in  his  official  cer- 
^  public  of  the  state  of  Mar>'land,  duly  commissioned 
ng  in  the  city  of  Baltimore  and  state  of  Maryland.'* 
I  to  suppress  the  deposition  because  not  taken  before 
}he  commission  was  directed.  Defendant  filed  the 
icing  attorney  of  the  state  of  Maryland,  showing 
of  the  city  of  Baltimore  was  a  notary  public  of  the 
dand.  Held  that  the  affidavit  was  properly  stricken 
se  not  competent  to  prove  the  statutes  of  the  stat^ 
,  %  3718 ;)  and  that  the  deposition  was  properly  sup- 
ule  of  Plummer  v.  Roads,  4  Iowa,  587,  and  Jones  r. 


Oe:  GOOD  CHARACTER  AS  MATTER  OF  DEFEZKSE: 

A  defendant  in  a  criminal  case  may  prove  not 
d  reputation  in  the  community,  but  also  his  f^rood 
rithin  the  knowledge  of  the  witness.  State  v.  Ster- 
Bd. 

riON:  LYING  IN  wait:  NO  EVIDENCE  TO  SUPPORT. 

iation  to  murder  committed  by  lying  in  wait  held 
here  was  no  evidence  of  lying  in  wait,  within  the 
he  words. 

rSE:  WHEN  STATE  HAS  BURDEN  OF  PROOF.      When 

r  the  homicide  was  justifiable  on  the  ground  of  self- 
le  state's  evidence,  the  burden  of  pix)of  is  on  the 
it  was  not  justifiable,  and  the  jury  should  be  so 
Dgly,  under  the  evidence  in  this  case,  (see  opinion,) 
»r  to  neglect  so  to  instruct.  Adams,  J.,  entertain- 
as  to  the  effect  of  the  evidence,  not  concurring. 
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18. 


— :  SELF- defense:  puovocation  of  assault:  instruction. 
If  one  invite  or  pfovoke  an  assault  to  be  made  upon  himself,  for  the 
purpose  of  securing  a  pretext  or  opportunity  for  killing  the  assailant, 
the  assault  will  furnish  no  justiGcation  or  excuse  for  the  killing;  and 
in  this  case  held  that  the  evidence  (see  opinion)  justified  the  court  in 
so  instructing  the  jury. 

19. :  :   NECESSITY    of   killing  assailant:    instruction 

DisAPPBOVED.  If  a  person  who  is  assailed  resorts  to  a  deadly  weapon 
to  defend  himself,  and  kills  his  assailant,  his  proved  ability  to  protect 
himself  by  resistance  or  escape,  or  by  calling  others  to  his  aid,  and 
without  resort  to  a  deadly  weapon,  would  be  a  circumstance  against 
him,  of  greater  or  less  weight,  according  to  the  facts,  but  would  not 
necessarily  be  conclusive;  and  an  instruction  in  this  case  (see  opinion) 
to  the  effect  that  it  would  be  conclusive  held  erroneous. 


20. : : : .    The  court  instructed  the  jury  that  "if 

the  assailed  make  use  of  a  deadly  weapon  against  an  unarmed  adversary, 
at  a  time  when  said  adversary  is  retreating,  or  being  driven  back,  and 
when  the  advantage  is  with  him  (the  assailed)  without  the  use  of  such 
weapon,  his  act  in  resorting  to  the  use  of  a  deadly  weapon,  at  such  a 
time  and  under  such  circumstances,  will  be  entirely  inexcusable.'*  Held 
that  the  instruction  (the  correctness  of  which  was  not  questioned)  was 
not  without  warrant  in  the  evidence. 

21.  :  LYING  IN  wait:  DBFINITION:  instruction  without  EVI- 
DENCE. Lying  in  wait,  as  the  term  is  used  in  law,  is  lying  in  ambush 
or  concealment;  and,  as  there  was  no  evidence  of  such  lying  in  wait,  an 
instruction  in  regard  thereto  should  not  have  been  given. 

22.  :  self-defense:  instruction  disapproved.    An  instruction 

to  the  effect  that  if  the  jury  found  all  of  the  several  matters  relied  upon 
by  defendant,  as  showing  that  the  homicide  was  committed  in  self-defense, 
to  be  true,  they  should  acquit,  held  erroneous,  because  they  might  prop- 
erly have  found  him  not  guilty  if  they  had  found  a  pa^t  of  those  matters 
to  be  true.    For  instruction  see  opinion. 


Appeal  from  Mills  District  Court. 

Saturday,  Deoembbb  19. 

In  December,  1883,  the  defendant,  Dr.  E.  D.  Cross,  was 
indicted  by  the  grand  jury  of  Pottawattamie  county  for  the 
crime  of  murder  in  the  first  degree.  A  change  of  venue  was 
taken  to  Mills  county,  and  a  trial  had,  which  resulted  in  a 
conviction  and  sentence  of  death.     The  defendant  appeals. 
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^lahhard^  Wrlghty  Baldwin  cfe  Haldane  and  John 
for  appellant. 

aher^  Attorney-general^  Sapp  cJ&  Paseij  and  D.  B, 
p  the  State. 

J. — On  tlie  twenty-fourth  day  September,  1883, 
)'clock  in  the  evening,  Dr.  A.  B.  McKune,  a  resi- 
^uneil  Bluffs,  was  killed  upon  one  of  the  streets  of 
►vithin  sight  of  several  persons,  by  a  revolver  held 
[1  of  the  defendant.  The  evidence  tended  to  show 
jceased  and  the  defendant  had  for  some  time  been 
That  the  defendant  purposely  killed  the  deceased 
understand  has  ever  been  denied  by  him,  but  he 
hat  it  was  in  self-defense.  A  large  number  of 
e  been  assigned  upon  the  admission  of  evidence 
the  state,  and  upon  the  exclusion  of  evidence 
the  defendant,  and  upon  instructions  given.  It  is 
ided  that  the  evidence  that  the  homicide  was  justi- 
such  that  the  court  should  have  instructed  the  jury 
ily  to  render  a  verdict  for  the  defendant, 
to  the  evidence  introduced  to  show  that  the  homi- 
justiliable,  we  have  to  say  that,  upon  a  separate 
e  have  all  reached  the  conclusion  that  tlie  defense 
learly  made  out  that  a  peremptory  instruction  in 
dant's  behalf  upon   that   point  would   have   been 

le  defendant,  while  a  witness  upon  the  stand  in  his 

f,  was  asked  by  his  counsel  a  question,  in  these 
words:  *<  State  whether  or  not  you  were  ever 
called  before  the  grand  jury  of  Pottawattamie 
county,  in  December,  1880,  to  give  testimony  as 
to  a  crime  alleged  to  have  been  committed  by 
Dr.  McKune?"     This  question  was  objected  to 

to  as  immaterial,  and  the  objection  was  sustained. 

dant  contends  that  the  question  should  have  been 
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allowed.  The  purpose  of  asking  the  question  does  not  appear 
verj  clearly  upon  its  face;  but  it  is  claimed  that  the  defend- 
ant, if  he  had  been  allowed  to  testify  upon  the  subject,  would 
have  shown,  not  only  that  he  was  called  before  the  grand 
jury,  but  that  he  testified,  and  that  his  testimony  was 
unfavorable  to  the  deceased,  and  that  the  jury  would  have 
been  justified  in  inferring  that  the  deceased  had  a  motive 
for  attacking  the  defendant  and  putting  his  life  in  peril,  and 
that,  if  he  had  the  motive,  he  did  attack  him  and  put  his  life 
in  peril.  But,  in  our  opinion,  it  would  have  been  going  too 
far  to  have  admitted  such  evidence.  In  the  first  place,  we 
are  not  able  to  say  that,  where  a  person  is  charged  with 
crime,  there  is  a  natural  presumption  that  he  cherishes  a 
hostility  against  those  who  testified  honestly  against  him 
before  the  grand  jury.  In  the  second  place,  if  we  should 
hold  that  there  is  such  presumption,  we  could  not  presume 
that  he  would  allow  himself  to  be  so  far  influenced  by  his  hos- 
tiUty  that  he  would  put  himself  in  such  attitude  toward  the 
witness  that  the  witness  would  be  justified  iu  killing  him. 
It  is  true  that  where  a  homicide  is  committed  it  is  allowable 
for  the  state,  after  proving  the  homicide,  to  prove,  in  con- 
nection with  other  facts  tending  to  inculpate  the  defendant, 
that  he  had  a  motive  to  commit  it,  as  bearing  upon  the  ques- 
tion of  intent;  but  the  fact  that  a  homicide  had  been  com- 
mitted could  not  be  proven  by  evidence  of  a  mere  motive. 
Perhaps  the  defendant's  counsel  would  concede  that  the  mere 
existence  of  a  motive  on  the  part  of  deceased  to  attack  the 
defendant  would  not  tend  to  prove  that  he  did.  But  it  is 
contended  that  there  was  other  evidence  tending  to  show  that 
the  deceased  attacked  the  defendant,  and  the  position  of  the 
defendant's  counsel,  if  we  understand  them,  is  that  the  evi- 
dence in  question  would  have  tended  to  show  the  character 
and  extent  of  the  hostility  of  the  deceased,  and  so  would 
have  tended  to  show  the  character  of  the  attack.  This  posi- 
tion of  the  defendant's  counsel  may,  we  think,  be  met  sub- 
Btantially  by  what  we  have  already  said.     Truthful  and  lion- 
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stimoiiy,  given  before  a  grand  jury,  and  especially  if 

compuisorily,  ought  not  to  create  hostility  towards  the 
ss  on  the  part  of  the  person  charged;  and  we  should 
le  quite  too  much  if  we  should  hold  that  the  fact  of  the 
r  of  such  testimony  was  admissible,  even  for  the  pur- 
)f  showing  that  a  given  attack  on  the  witness  by  the 
1  charged  was  of  a  more  dangerous  character  than  it 
vise  would  appear  to  be.     State  v,  Sullivan,  51  Iowa, 

In  our  opinion,  the  evidence  was  2)roperly  excluded. 
.     The  wife  of  the  defendant  was  examined  as  a  witness 

behalf.  For  the  purpose  of  showing  that  the  defend- 
ant, when  he  left  his  house,  just  before  he  killed 
i'-'evi-  ^'^^  deceased,  did  not  start  out  with  the  purpose 
o'^vife:  ^^'  committing  murder,  the  defendant's  counsel 
^*'  asked  the  witness  a  question  in  these  words: 
it  statement  did  the  doctor  make  to  3^ou  at  the  time  as  to 
!  he  was  going,  and  what  was  he  going  for?"  The  state 
ed  to  the  question,  and  the  objection  was  sustained, 
jontended  by  the  defendant's  counsel  that  the  statement 

part  of  the  7*es  gestcB,  and  that  the  evidence  of  it  should 
been  allowed.  The  defendant,  when  he  w^ent  out,  took 
led  revolver  with  him,  and  walked  rather  slowly  along 
reet  where  deceased   usually   walked  at  that  hour   in 

from  his  place  of  business  to  his  house.  It  was  claimed 
B  state  that  he  went  out  for  the  purpose  of  seeking  a 
e  meeting  with  the  deceased.     To  rebiit  the  evidence 

upon  by  the  state,  that  the  defendant  was  seeking  a 
e  meeting,  he  offered  to  prove  by  his  wife  the  statement 
3stion.  That  it  was  allowable  for  the  defendant  to  show, 
could,  that  he  started  out  on  an  innocent  errand,  there 
3  no  doubt  whatever,  nor  do  we  understand  that  the 
el  for  the  state  claim  that  there  is.  Their  proposition 
t  the  statement  is  not  a  part  of  the  res  gestm;  but,  in 
>inion,  their  position  cannot  be  sustained.  Where  an 
done,  and  the  actor  at  the  time  of  the  act  makes  a  state- 
explanatory  of  it,  the  statement  is  admissible  as  a  part 
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of  the  res  gestce^  unless  the  circumstances  are  such  as  to  pre- 
clude the  supposition  that  the  statement  was  free  from  sinister 
motives.     Where  a  person  starts  out  of  his  house  with  a 
loaded  revolver  in  his  pocket,  and  proceeds  directly  to  a  fatal 
encounter  with  an  enemy,  there  is  some  ground  for  suspect- 
ing his  motives  in  any  statement  which  he  may  make  to  his 
wife  showing  that  he  is  bound  on  an  innocent  errand.     It  is 
hardly  to  be  supposed,  if  he  meditated  murder,  that  he  would 
disclose  such  fact  to  his  wife,  but  would  account  to  her  for 
his  contemplated  absence  upon  a  different  ground.     But  there 
is  a  natural  presumption  in  favor  of  truth,  as  there  is  in 
favor  of  innocence,  and  in  our  opinion  there  is  nothing  in  this 
case  that  would  justify  us  in  saying  that  the  defendant's  state- 
ment, being  strictly  contemporaneous  with  the  act  in  ques- 
tion, and  explanatory  of  it,  did  not  constitute  a  part  of  the 
res  gestcB.     We  do   not  say   that  the  evidence   if  admitted 
would  have  been  of  much  weight,  or  would  probably  have  been 
80  regarded  by  the  jury,  but  we  cannot  sanction  the  exclusion 
of  any  evidence  to  which  the  defendant  was  entitled. 

IV.     The   defendant  introduced   as  a  witness   one  Mrs. 

Sarah  Brooks,  and  proved  by  her  that  she  met  Dr.  McKune 

s. — :seif-  j^st    before   the  fatal  encounter;   that   she   was 

dence:anlry"  acquainted  with  him,  but  did  not  speak  to  him. 

ceased  nrior     The  defendant  then  offered  to  prove  bv  her  that 

to  overtaking  •' 

theaccused.  there  was  a  scowl  on  Dr.  McKune's  face,  and 
that  his  looks  were  angry.  The  state  objected  to  the  evidence, 
and  the  objection  was  sustained.  The  object  of  the  offered 
evidence  was  to  show  Dr.  McKune's  state  of  mind  just  before 
the  encounter,  for  the  purpose  of  raising  the  inference  that 
he  put  the  defendant  in  danger,  and  justified  him  in  killing 
the  deceased  in  self-defense.  To  justify  a  person  assailed  in 
killing  his  assailant,  there  must  be  on  the  part  of  the  assailed 
a  reasonable  apprehension  of  loss  of  life,  or  of  great  bodily 
harm.  The  diflScult  question  of  fact,  if  any,  in  this  case  was 
to  determine  whether  the  deceased  or  the  defendant  was  the 
assailant;  and,  if  the  former,  whether  there  was  such  a  reason- 
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pprehension  on  the  part  of  the  latter  as  made  the  hoiiii- 
jcciisable.  The  evidence  shows  pretty  clearly  that,  just 
to  the  fatal  shot,  the  deceased  and  defendant  were 
ed  in  a  fight  with  their  fists  and  hands.  As  evidence 
[le  deceased  was  the  assailant,  the  defendant  relies  upon 
seems  to  be  the  undisputed  fact,  that  they  were  walking 

same  direction,  and  the  deceased  overtook  the  defend- 
He  also  relies  upon  the  fact  that,  after  the  encounter, 
ark  of  a  blow  was  discovered  upon  his  head  behind  the 
But  there  is  some  evidence  that,  when  first  seen,  they 
itanding  very  near  each  other  in  conversation;  and  it  is 
[)uted  that  the  deceased  was  wholly  unarmed,  and  the 

occurred  in  daylight,  on  one  of  the  frequented  streets 
uncil  IJlufts,  and  when  five  or  six  or  more  persons  were 
ht.  There  was  considerable  evidence  as  to  the  relative 
on  of  the  parties  during  the  fight  which  preceded  the 
but  it  is  by  no  means  clear  that  the  deceased  was  the 
mt,  or,  if  so,  that  the  defendant  had  a  reasonable  appre- 
)n  of  a  loss  of  life,  or  of  great  bodily  harm, 
aid  him  in  his  defense,  he  undertook  to  show  facts 
L  preceded  the  fatal  meeting.      One  of  them  was  the 

looks  of  the  deceased  at  the  time  he  met  and  passed 
itness  Mrs.  Brooks.  The  defendant  contends  that  if  the 
3ed  was  already  angry,  and  so  much  so  as  to  be  notice- 
)y  an  acquaintance  who  passed  by  him,  such  fact  would 
jO  support  his  theory  that  the  deceased  was  the  assail- 
nd,  indeed,  that  the  jury  would  be  entitled  to  interpret 
thing  which  was  done  in  the  light  of  such  fact.  Under 
tiry  circumstances  it  could  not,  of  course,  be  inferred 
vhen  a  person  is  seen  walking  upon  a  street  with  au 

countenance  he  is  angry  towards  a  person  who  might 
m  to  be  walking  ahead  of  him.  But  it  is  shown  that 
3ceased  was  gaining  upon  the  defendant;  that  he  over- 
him  in  the  course  of  a  minute  or  two;  and  almost 
itly  was  engaged  in  a  fight.  While  it  is  not  certain  that 
^ceased  was  following  the  defendant  in  a  state  of  anger 
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towards  liim,  and  with  the  purpose  of  overtaking  him,  or 
^'lat  he  was  thinking  of  the  defendant  at  all,  yet  we  think 
^"at  the  circumstances  were  such  that  the  angry  appearance 
^^  tlxe  deceased  immediately  preceding  the  encounter  was  not 
^tiollj  without  significance.  The  case  is  distinguishable 
rc^^rn  ^tate  v.  Sullivan,  above  cited.  It  follows  that,  in  our 
^P^tiion,  the  court  erred  in  excluding  the  evidence. 

^  -      The    defendant  called  as  a  witness  one  Stone,  who 
"l^^a.rs  to  have  been  a  person  of  some  character  and  influence, 

4;;::\  ^ of  long  residence  in  Council  Bluffs,  and  offered 

^^Vvw^^jj^^-    to  show  by  him  certain  communications  made  by 
^\S^rto*be    ^^^*^  ^^  ^^^  defendant  for  the  purpose  of  putting 
^ffle"'*''*    bnn  on  his  guard  against  Dr.  McKune.     The 
^'^^^  *  communication  was  as  follows:     Tliat  he  (Cross) 

had  taken  part  in  an  indictment  against  Dr.  MoKune,  and  it 
was  his  duty  to  tell  him  that  there  was  a  great  deal  of  excite- 
ment about  it  in  the  community;  that  it  had  been  published 
in  the  papers,  and  that  Dr.  McKufie  was  much  incensed 
^bont  it;  that  the  witness  knew  that  Dr.  McKune  was  a  very 
powerful  man,  and  a  very  quick-tempered  man ;  and  that  he 
(the  witness)  was  advised  by  those  who  knew  him  that  he 
(Cross)  was  in  danger,  and  that  he  advised  him  to  prepare  to 
defend  himself.  The  court  rejected  the  offer,  and  refused 
to  admit  the  evidence,  and  the  ruling  is  assigned  as  error. 
The  communication,  when  analyzed,  consists  of  two  parts, — 
information  and  advice.  The  information  was  that  Dr.  Mc- 
Kune was  much  incensed  towards  the  defendant,  and  was  a 
powerful  and  quick-tempered  man;  and  the  advice  was  that 
he  should  prepare  to  defend  himself.  The  defendant  con- 
tends that  this  information  and  advice  were  well  calculated 
to  excite  his  fears,  and  that  his  fears  had  much  to  do  with 
the  question  of  his  reasonable  apprehension.  But,  in  our 
opinion,  his  position  cannot  be  sustained.  We  think  that 
the  rule  contended  for  would  be  more  mischievous  than  can 
well  be  described.  The  world  is  full  of  men  towards  whom 
some  one  is  angry,  and  sometimes  angry  men  give  way  to 


^r 


Digitized  by 


Google 


SUPREME  COURT  OF  IOWA, 

The  State  y.  Cross. 

5S10US  80  far  as  to  corarait  an  assault  and  battery; 
>e9  not  follow  that  every  man  who  knows  that  he  is 
ct  of  some  one's  anger  is  justified  in  construing  an 
ind  battery  inflicted  by  the  angry  person  into  sonie- 
rnlshing  an  excuse  for  taking  the  life  of  an  assailant, 
aot  the  law  anywhere.  It  is  simply  the  code  of  bar- 
which  has  no  existence  except  in  bad  men's  minds, 
efendant  was  assailed  by  Dr.  McKune  at  all,  he  knew 
11  then  that  his  assailant  was  angry.     lie  did  not,  in 

discover  it,  need  to  recall  the  information  given  him 
vitness  Stone.  He  had  better  evidence  of  it  than  any 
^ord  would  have  been.     As  to  the  previous  enmity 

between  these  parties,  we  have  to  say  that  we  think 
I  evidence  shows  that  the  defendant  knew  it  perfectly 
i.t   all  events,  the   defendant    thought   he  knew   it. 

proven  by  undisputed  evidence.  But  we  do  not 
the  court's  ruling  upon  this  ground.  There  is  noth- 
tlie  knowledge,' or  supposed  knowledge,  of  the  fact 
lid  justify  the  defendant  in  construing  an  assault  as 
us  which  did  not  otherwise  appear  so.  Xor  do  we 
lat  the  defendant  was  entitled  to  show  what  advice  he 
I.  The  defendant  was  responsible  for  the  correct 
of  his  own  judgment.  The  world  is  full  of  bad 
and,  ordinarily,  there  is  none  worse  than  that  which 
e  person  advised  to  prepare  himself  to  take  human 
he  courts  have  not  gone  further  than  to  hold  that  it 
petent    to   prove    knowledge   of  previous   dangerous 

and  of  a  violent  and  dangerous  natural  disposition, 
on  assailed  by  another,  who  has  made  dangerous 
which  are  known  to  the  assailed,  has  some  reason  to 
I  that  the  threats  will  be  carried  into  execution;  and  a 
who  is  assailed  by  another,  who  has  a  known  violent 
igerous  natural  disposition,  has  some  reason  to  sup- 
lat  the  attack  will  partake  of  the  character  of  the 
t's  disposition.  But  the  question  before  us  is  not  of 
id.     It  is  true  that  the  oflfer  was  to  show  that  the  wit- 
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uess  told  the  defendant  that  Dr.  McKune  was  quick-tempered. 

But  there  was  no  evidence  that  Dr.  McKune  was  so  in  fact. 

It  is  true  also  that  the  offer  was  to  show  that  the  witness  told 

the  defendant  that  Dr.  McKune  was  a  powerful  man,  but 
there  is  no  evidence  that  he  was  more  so  than  his  size  indicated. 
In  our  opinion,  the  court  did  not  err  in  excluding  the  offered 
evidence. 
YI.     The  defendant  testified  to  the  angry  appearance  of 

^ . Dr.  McKune  on  a  certain  occasion  when  he  was 

app^n^^  conversing  with  him,  about  three  years  prior  to 
0  deceased.  ^^^  homicide.  The  evidence  was  stricken  out, 
and  we  think  correctly.  See  State  v.  Sullivan^  above  cited. 
YII.  The  defendant  offered  to  show  that  what  was  called 
the  Delia  NiGholson  Case  was  a  subject  of  comment  in  the 

^ . newspapers.     The  court  excluded  the  evidence, 

paper  cora^*'  ^^<1  ^^  think  correctly.     The  case  was  one  in 
""^^^  which  the  defendant  had  testified  against  Mc- 

Kune before  the  grand  jury.  The  defendant's  theory  is  that 
the  newspaper  comment  must  have  inflamed  Dr.  McKune's 
anger,  and  that  the  assault  made  by  him,  if  any  was  made, 
was  dangerous  in  proportion  to  his  anger.  But  we  see  noth- 
ing in  the  evidence  from  which  the  jury  would  have  been 
justified  in  dravring  these  inferences. 

VIII.  The  defendant  offered  to  show  by  a  non-expert  how 
7.  — :  e?i-  certain  injuries  on  the  defendant's  person  appeared 
wounds  pro-  to  have  been  made.  The  court  excluded  the  evi- 
expert.  dence,  and  we  think  correctly.     We  think  that 

the  non-expert  witness  could  not,  properly,  more  than  describe 
the  injuries. 

IX.  One  Mrs.  Ballard,  as  a  witness  for  the  state,  testified, 
in  substance,  that  some  time  prior  to  the  homicide  she  heard 
^  __^. the  defendant  threaten  to  take  Dr.  McKune's  life. 

J^J:**Je^;i  The  defendant  in  his  testimony  denied  that  he 

SoS:rete*"  l^ad  made   such  threat.     He  then  testified   that 

Mrs.  Ballard  said  to  him  that  Dr.  McKune  was 

liable  to  poison  his  well,  and  bum  his  barn,  and  have  some 
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I  an  attempt  upon  liis  life; 
e  would  try  to  take  care 
hreat,  except  that  he  would 
ards  the  state  was  allowed, 
0  recall  Mrs.  Ballard,  and 
[  the  defendant  that  Dr. 
well,  hum  his  barn,  etc. 
fendant  had  confined  him- 
ild  have  been  nothing  to 
said,  and  also  to  what  she 
B  said  was  a  reply;  hoping, 
iVQ  that  she,  through  mis- 
3  conversation.  "We  think 
r  to  deny  the  statements 

[Q  took  ^  a  truss  from  the 
loved  to  exclude  the  evi- 
erruled  the  motion.  The 
)  a  truss  might  be  a  cir- 

show  that  the  deceased 
size  would  indicate.  But 
it  knew  that  Dr.  McKunc 

could  not,  therefore,  esti- 
0  any  such  fact,  and  we 
3  been  excluded, 
as  a  witness  one  Derkson, 
counter  there  was  a  wound 
head,  and  that  his  skull 
ross-exami nation  the  wit- 
b  say  that  his  skull  was 
.vhat  pushed  in."     It  was 

that  they  did  not  claim 
state  called  several  medical 
tical  question,  based  upon 
;on  had  testified  that  the 
d  the  question,  and  showed 
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very  clearly  that  the  defendant  could  not  have  exhibited  the 
strength  and  appearance  which  he  did  if  his  skull  had  been 
fractured.  The  defendant  contends  that  the  question  asked 
was  an  improper  one.  Whether  a  human  skull  can  be 
mashed  in  without  being  fractured  we  do  not  undertake  to 
say;  but  we  think  that  the  hypothetical  question  should  have 
been  based  merely  upon  the  language  used  by  Derkson. 

XII.  The  evidence  shows  that  the  ball  which  killed  Dr. 
McKune  must  have  passed  through  the  defendant's  hand. 

^  He  testified  that  his  hand   was  tightly  clasped 

anpearance      Q^er  the  muzzle.     Such  fact,  if  it  existed,  tended 

of  woniul:  '  ' 

of  medS^  to  corrobate  the  defendant's  testimony  that  there 
experts.  ^^g  ^  struggle  between  him  and  the  deceased 

over  the  possession  of  the  revolver.  But  the  wound  was  a 
small  and  clean  one,  and  medical  experts  were  permitted  to  tes- 
tify that  if  the  defendant's  hand  had  been  pressed  tightly  over 
the  muzzle  the  explosion  would  have  torn  and  lacerated  tiie 
hand.  It  is  insisted  that  this  was  not  a  subject  for  medical 
expert  testimony;  but,  in  our  opinion,  it  was.  The  profession 
certainly  has  occasion  to  treat  gun-shot  wounds,  and  must  bo 
presumed  to  know  the  difference  in  the  appearance  of  a  wound 
made  by  a  ball  and  powder  and  of  one  made  by  a  ball  alone. 

XIII.  One  Guittar,  the  sheriff  of  Pottawattamie  county, 
was  with  the  defendant  immediately  after  the  homicide,  and 

while  the  defendant  was  dressing  the  wound  in  his 

12.  ———I  of 

one  phj^ician  hand.     The  state  called  the  sheriff  as  a  witness, 

by  another:  ' 

fn-?41fngof  ^'^^  P^^^  in  evidence  the  conversation  between  him 
^iS'othw ""  an<l  the  defendant  at  that  time.  The  counsel  for 
physicians.  ^j^^  ^^^^^  asked  the  witness  this  question :  '*What 
was  said,  if  anything,  by  you  about  his  having  assistance  to 
dress  his  wound?  What  did  he  say  in  reply? "  The  defend- 
ant objected  to  the  evidence,  and  the  objection  was  overruled. 
The  witness  answered  as  follows:  ''I  asked  him  the  ques- 
tion, *  Doctor,  hadn't  you  better  go  after  some  doctor  to  dress 
your  wound?'  He  made  the  answer,  'No;  damn  these  doc- 
torsl  I  don't  want  to  have  anything  to  do  with  them.'" 
Vol.  LXVIII--13 
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3ory  this  evidence  was  offered  by  the  state,  and 
le  court,  does  not  clearly  appear.  It  tended  to 
defendant  was  a  profane  man,  and  was  in  a  bad 
5  towards  the  remaining  part  of  the  medical 
Council  Bluffs.     But  he  was  not  on  trial  upon 

nor  would  the  facts,  if  proven,  tend  to  show 
t  kill  Dr.  McKune  in  self-defense.  Possibly 
tended  to  show  that  the  defendant  had  not 
ere  an  injury  as  he  claimed.  But  if  it  was 
lie  state  to  merely  show  such  fact,  we  think  that 
liould  have  been  confined  to  the  fact  that  he 
dressing:  his  wound.  The  showinfj  of  the  use 
guage,  and  of  a  feeling  of  hostility  towards  his 
ians,  was  well  calculated  to  prejudice  the  defend- 
1  not,  we  think,  have  been  admitted. 

Taylor  was  called  as  a  witness  for  the  defend- 
fied,  in  substance,  that  he  was  an  employe  in  a 
ery-stable  not  far  from  where  the  homicide 
3urred;  that  just  before  the  shooting  he  saw  the 
ceased  following  the  defendant  on  a  dog-trot, 
^o  up  behind  the  defendant,  and  strike  him,  and 
urds  struck  him  in  the  face,  and  then  he  saw  and 
ting.  The  state  then  showed  by  one  Lotz,  a 
lylor  came  into  his  shop  to  be  shaved  a  daj'^  or 
homicide,  and  stated  that  he  did  not  see  the 
he  was  in  the  livery-stable  at  the  time;  and  that, 
the  shooting,  he  ran  out.  Taylor  was  recalled, 
it  he  was  shaved  in  Lotz's  shop;  and,  in  corro- 
is  denial,  the  defendant  olBTered  to  show  that 
brother  in  Council  Bluffs  who  was  a  barber,  and 
lylor  had  an  arrangement  to  shave  for  nothing, 
ised  to  admit  evidence  of  such  arrangement, 
properly,  Taylor  might  go  into  Lotz's  shop  to 
withstanding  such  arrangement.  We  do  not 
^ould  tend  to  show  that  he  did  not. 
lefendant  sued  out  a  commission  to  take  the 
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deposition  of  certain  witnesses  residinor  in  the  city  of  Baltimore. 
This  commission  was    directed    "to   any   notary 

14.  DEP08T-  .       .  J     /.  1 

TioNs:  t;iken  public  in  and  for  the  county  of  Baltimore  and 

in  other  state:   * 

ceHincuS^of  s^^®  ^^'  Maryland."  The  depositions  were  taken 
Sencc'oAaws  by  Murray  Hanson,  who  designated  himself  in  his 
oi  sister  state,  ^gj^j^j  certificate  as  a  notary^  public  of  the  state 
of  Maryland,  duly  commissioned  and  qualified,  residing  in  the 
city  of  Baltimore  and  state  of  Maryland.  The  state  moved 
to  suppress  the  depositions  on  the  ground  that  they  were  not 
taken  before  a  notary  public  "in  and  for  the  county  of  Balti- 
more, state  of  Maryland."  In  resistance  of  this  motion,  the 
defendant  filed  the  affidavit  of  a  practicing  attorney  of  the 
state  of  Maryland,  who  swore  that  he  was  acquainted  with 
the  law  of  that  state  regarding  the  appointment  of  notaries 
public,  and  that  a  notary  public  of  the  city  of  Baltimore  is 
a  notary  public  of  the  whole  state  of  Maryland.  On  the 
motion  of  the  state  this  affidavit  was  stricken  from  the  files. 
The  motion  to  suppress  the  depositions  was  also  sustained. 
We  think  these  rulings  were  correct.  The  powers  and  author- 
ity of  a  notary  public  of  the  state  of  Maryland  are  presumed 
to  be  defined  by  the  statutes  of  that  state;  but  the  written 
law  of  another  country  or  state  cannot  be  proven  by  parol. 
Code,  §  3718.  The  affidavit  of  the  attorney  was  clearly  not 
competent  evidence  of  the  facts  sought  to  be  proven  by  it. 
The  ruling  suppressing  the  depositions  was  in  accord  with 
the  holding  of  this  court  in  Pluin,mer  v.  JSoads,  4  Iowa,  587, 
and  Jone%  v.  Smithy  6  Id.,  229.  The  state  also  moved  to 
exclude  certain  interrogatories  and  the  answers  thereto  con- 
is.  ruTMixAL  tallied  in  the  depositions.  The  witnesses  in  these 
B^a^c^iar-  answers  testified  to  the  former  good  character  of 
i^rofrtprTnse:  the  defendant.  The  objection  urged  against  the 
sibie.  evidence  was  that  it  tended   to  prove  the  good 

character  of  the  accused  as  a  fact  within  the  knowledp:e  of 
the  witnesses,  and  not  his  general  reputation  in  that  respect 
in  the  community.  This  motion  was  also  sustained  by  the 
district  court     As  we  hold  that  the  depositions  as  a  whole 
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)roperIy  suppressed,  the  question  as  to  the  correctness 
ruling  is  of  no  material  consequence  at  this  time.  In 
tf  a  retrial  of  the  case,  however,  we  deem  it  proper  to 
lat  in  the  case  of  State  v,  Sterrett,  ante,  76,  we 
lat  evidence  of  this  character  was  competent. 
I.  The  court  gave  an  instruction  in  these  words: 
statute  enacts  that  murder  whicli  is  perpetrated  by 
okr:  lying  in  wait  is  murder  in  the  first  degree.  This 
I  wait:    is  SO  bccausc  the  act  of  lying  in  wait  for  the  pur- 

pncc 

ort.  pose  of  accomplishing  any  specified  act  indicates 
I,  premeditation  and  settled  purpose  to  do  the  act;  and, 
;  believe  from  the  evidence  that  the  defendant  knew 
:he  habit  of  McKune  was  in  going  back  and  forth,  and 
efendant  loitered  along  the  street  thinking  McKune 
shortly  come  that  way,  and  waited  for  him  with 
tention  of  drawing  him  into  a  controversy,  and  taking 
e,  and  if  the  defendant  did  take  his  life  in  pursuance 
:h  plan  and  purpose  as  this,— the  crime  will  be  murder 
first  degree,  and  it  will  be  immaterial  who  in  fact 
1  the  conflict  by  striking  the  first  blow."  The  giving 
s  instruction  is  assigned  as  error.  We  are  agreed  that 
was  no  evidence  of  lying  in  wait  within  tlie  proper 
ng  of  those  words,  and  that  the  instruction,  for  that 

I,  should  not  have  been  given.  The  majority  think 
liere  was  no  evidence  of  the  other  fact  which  the  instruc- 
siUed  upon  the  jury  to  determine.  The  writer  of  this 
>n  and  Mr.  Justice  Reed  think  there  was  evidence  of 
acts. 

II.  The  court  instructed  the  jury  that  "the  plea  of 
uilty'  put  upon  the  state  the  burden  of  showing  by 
■tseif-  satisfactory  evidence — Firsts  that  the  defendant 
tate      did,  in   the  manner  substantially   as  charged    in 

the  indictment,  take  the  life  of  the  said  A.  B. 
me;  and,  second^  that  the  killing  was  done  under  such 
[istances  as  rendered  the  act  felonious  and  criminal.'' 
iving  of  this   instruction   is  assigned  as  error.      It    is 
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insisted  by  the  defendant  that  the  jury  should  have  been  told 
iu  the  instruction  that  to  justify  a  verdict  of  guilty  the  jury 
should  be  satisfied  from  the  evidence  of  the  defendant's  guilt 
beyond  a  reasonable  doubt.     But  the  jury  was  fully  and 
properly  instructed  elsewhere  upon  the  rule  as  to  reasonable 
doubt,  and  there  is  nothing  inconsistent  with  it  in  the  instruc- 
tion in  question.     It  is  insisted,  however,  by  the  defendant, 
that  the  instruction  is  wrong  in  that  the  jury  was  not  told 
in  it  that  the  burden  was  upon  the  state  to  prove  that  the 
homicide  was  not  committed  in  self-defense.     The  majority 
of  the  court  think  that  the  defendant's  position  must  be  sus- 
tained.    They  do  not  wish  to  be  understood  as  holding  that 
if  the  evidence  introduced  by  the  state  had  no  tendency  to 
fihow  that  the  homicide  was  justifiable,  the  burden  would  be 
on  the  state  to  show  that  it  was  not  justifiable.     On  that 
point  they  express  no  opinion,  because  they  think  that,  as  the 
evidence  which  established  the  killing  also  showed  that  the 
defendant  and  the  deceased  were  engaged  in  a  struggle  when 
the  fatal  shot  was  fired,  and  as  the  state  did  not,  by  any 
direct  evidence,  show  which  of  the  parties  was  the  aggressor, 
the  question  whether  the  homicide  was  justifiable  arose  upon 
the  state's  evidence;  and,  as  a  consequence,  that  the  burden 
of  proof  on  that  question  was  on  the  state,  and  that  the  jury 
8honld  have  been  so  instructed.     The  writer  of  this  opinion 
thinks  the  jury  could  not  properly  have  been  so  instructed. 
He  does  not  think  that  any  evidence  introduced  by  the  state 
tended  to  show  that  the  homicide  was  justifiable;  and,  such 
being  his  view  of  the  evidence,  he  thinks  it  would  have  been 
error  to  instruct  that  the  burden  was  on  the  state  to  prove  the 
negative  proposition  that  the  homicide  was  not  justifiable. 
Rex  V.  Wood/all,  5  Burr.,  2661 ;    U.  S.  v.  Taintor,  2  Green, 
Crim.  R.,  241;  Head  v.  State,  4:4:  Miss.,  731;  Com,  v.  Drum, 
58  Pa.  St.,  9;  State  v.  Hays,  23  Mo.,  287;  Oo7n.  v.  Webster, 
5  Gush.,  295;  People  v.  Schryver^  42  N.  Y.,  1;  Silvua  v. 
State,  22  Ohio  St.,  90.     It  may  be  thought  that  a  different 
rule  is  held  in  State  v.  Morphy,  33  Iowa,  270,  and  State  v. 
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precisely  is  to  be  regarded  as 
•  not  seem  to  be  entirely  clear; 
authority  as  to  what  the  rule 
here  there  is  no  evidence  iutro- 
show  that  the  homicide  was 
►pinion  cannot  think  that  those 
J  to  that  kind  of  a  case.  It 
t  designed  to  hold  a  rule  con- 
respectable  decisions  without 

ruction  given  the  court  said: 
assault  to  be  made  upon  him- 
►ose  of  6e6uring  a  pretext  or 
e  killing  of  the  assailant,  the 
li  no  justification  or  excuse  for 
;his  instruction  is  assigned  as 
1  that  it  is  denied  that  the  pro- 
w.  But  it  is  said  that  there  is 
instruction  could  properly  bo 

was  such  evidence.  We  will 
One  of  the  witnesses  testi- 
ng to  Dr.  McKune,  said:  '^I 
—until  we  get  into  a  quarrel. 
,nd  get  the  better  of  me,  and 
vill  make  out  that  I  had  to  do 
Ve  find  him  after  that  walking 
of  Council  Bluffs  in  daylight, 

and  we  find  him  there  walking 
^Kune  might  be  expected  to  be 
ection;  and  soon  afterwards  a 
was  wholly  unarmed,  and  an 
ig  in  Dr.  McKune's  death;  and 
!je  shows,  no  call  by  Dr.  Cross 
e. 

tion  the  court  said:     "If  one  is 
ed  with  any  weapon  of  offense, 
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and  the  person  assailed  is  able  to  defend  liimself, 
OS??^''y  *^'.,    from  such  attack  witliout  resort  to  the  use  of  a 

killing  assail- 

uon'dhfa??*^"    deadly  weapon;  or  if,  being  so  assailed,  he  cau 
proved.  retreat  with  evident  safety;  or  if  he  can  call  to 

Iiis  aid  other  persons,  and  this  is  apparent  to  him, — these 
circa  instances,  or  any  of  them,  if  they  appear,  will  show  the 
absence  of  any  necessity  for  killing  the  assailant."  The  giv- 
ing of  this  instruction  is  assigned  as  error.  In  our  opinion, 
the  instructioil  cannot  bo  sustained.  A  person  who  is  assailed 
might  possibly  be  able  to  defend  himself  without  resort  to  a 
deadly  weapon,  and  yet  he  might  haye  a  reasonable  appre- 
hension of  loss  of  life,  or  of  great  bodily  harm.  So  there 
might  be  a  case  where  he  could  call  others  to  his  aid,  and  yet 
have  a  reasonable  apprehension  that  their  aid  would  not  be 
sufficient  to  protect  him.  It  is,  of  course,  the  duty  of  a  per- 
son when  assailed  to  use  all  reasonable  means  to  protect 
himself  without  resorting  to  a  deadly  weapon.  But  he  is 
not  bound  to  act  with  an  infallible  judgment.  If  a  person 
who  is  assailed  resorts  to  a  deadly  weapon  to  protect  liimself, 
and  kills  his  assailant,  his  proven  ability  to  protect  himself 
by  resistance  or  escape,  or  b}'  calling  others  to  his  aid,  and 
without  resort  to  a  deadly  weapon,  would  be  a  circumstance 
against  him  of  greater  or  less  weight,  according  to  the  facts, 
but  not  necessarily  conclusive. 

XX.     The  court  also  instructed  the  jury  that  "if  the 
assailed  makes  use  of  a  deadly  weapon  against  an  unarmed 

^^ . .  adversary,  at  a  time  when  such  adversary  is  re- 

•  •  treating,  or  being  driven  back,  and  when  the 
advantage  is  with  him,  without  the  use  of  such  weapon,  his 
act,  in  resorting  to  the  use  of  a  deadly  weapon  at  such  a 
time  and  under  such  circumstances,  will  be  entirely  inex- 
cusable.'^ It  is  said  that  this  instruction  is  erroneous,  in  that 
there  is  no  evidence  upon  which  it  could  properly  be  based. 
The  evidence  upon  this  point  is  certainly  very  slight,  but  we 
cannot  say  that  there  was  not  any.  Miss  Berger  testified  as 
follows:     "They  were  near  the  fence,  and  moving  downward 
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Trom  the  fence,  so  that  one  was  driven  oflF  the  sidewalk, —  it 
ivas  tlie  bald-headed  man.  lie  (McKune)  was  pressed  back 
:oward  the  outer  edge  of  the  sidewalk."  It  was  shown,  also, 
;hat  the  course  of  the  ball  by  which  Dr.  McKune  was  killed 
ivas  downward. 

XXI.  The  court    give  an  instruction  in    these   words: 
'  If  the  evidence  is  such  as  to  satisfy  you  that  the  defendant 

lay  in  wait  for  the  said  McKune,  or  souo^ht  an 
delinuhm''*  Opportunity  to  get  into  an  altercation  with  him 
wkhoutevi-  ^^^  *^*®  purpose  of  killing  hiin;  that  he  armed 
dence.  himself  with  a  revolver  to  carry  out  that  purpose, 

ind,  at  the  time  and  place  in  question,  shot  the  said  Mc- 
Kune,— the  defendant's  act  in  so  doing  was  unlawful  and 
jriminal."  It  is  said  that  there  was  no  evidence  upon  which 
;he  instruction  could  properly  be  based.  We  think  that  the 
)rdinary  meaning  of  hjing  in  wait^  as  the  term  is  used  in 
aw,  is  lying  in  ambush  or  concealment.  See  Bouv.  Law 
Diet.  There  was  no  evidence  of  any  concealment  on  the  part 
)f  the  defendant,  and  we  think  that  the  instruction  should  not 
lave  been  given. 

XXII.  In  the  seventh  instruction  given  the  court  refer- 
"ed  to  the  several  matters  upon  which   the  defendant  relied 

2^ .ggjf.  as  showing  that  the  homicide  was  excusable,  aa 

8tnf"uond\s.  Committed  in  self-defense,  and  the  court  in- 
approY  .  Btructed  the  jury,  in  substance,  that,  if  they 
found  all  these  several  matters  to  be  true,  the  defendant  was 
justified  in  taking  the  life  of  the  deceased.  The  defendant 
contends  that  the  instruction  is  erroneous,  in  that  it  carried 
in  implication  that  the  jury  could  not  properly  acquit  unless 
:hey  found  all  the  several  matters  to  be  true,  whereas  the 
jury  might  properly  have  acquitted  if  they  found  a  part ^  of 
:hem  to  be  true.  The  instruction  was  upon  the  vital  point 
^f  the  case,  and,  in  our  opinion,  it  cannot  be  wholly  approved. 
The  instruction  is  in  these  words:  "If  McKune  came  up 
>ehind  the  defendant,  and  made  a  violent,  sudden  and  unpro- 
looked  assault  upon  him,  by  striking  him  upon  the  head;  that 
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he  followed  this  up  by  other  blows  upon  the  defendant's  face; 
and  that  he  seized  the  defendant  by  the  throat,  and  choked 
him;  and  that  he  accompanied  these  acts  with  declarations  to 
the  effect  that  he  would  then  and  there  kill  the  defendant; 
and  if  the  injuries  inflicted  upon  the  defendant  were  of  such 
a  character,  and  the  assault  so  vicious,  that  a  man  of  ordinary 
courage  and  judgment,  placed  in  defendant's  situation,  would 
have  reason  to  believe  that  his  life  was  about  to  be  taken,  or 
great  injury  about  to  be  inflicted  upon  his  person;  and  the 
defendant  did  so  believe,  and  there  appeared  to  be  no  other 
adequate  means  of  escape  or  protection, — the  defendant 
would  be  justified  in  using  any  weapon  he  might  have  at 
hand  in  his  defense,  and  might  take  the  life  of  the  assailant 
in  order  to  save  himself."  The  rule  of  self-defense  is  well 
enough  stated  in  the  general  terms  used  in  the  latter  part  of 
the  instruction,  but  that  rule  is  not  allowed  to  stand  by  itself, 
but  is  coupled  with  what  precedes.  It  would  have  been  bet- 
ter, we  think,  to  have  stated  the  general  rule  of  self-defense 
as  a  distinct  proposition;  then  it  would  have  been  proper  to 
refer  to  the  evidence  upon  which  the  defendant  relied  as 
tending  to  bring  him  within  the  rule,  and  the  jury  might 
have  been  instructed  that  they  should  consider  the  evidence 
as  bearing  upon  the  question,  and  give  it  such  weight  as  they 
thought  it  ought  to  have. 

We  see  no  instructions  other  than  those  noticed  which 
appear  to  us  to  be  erroneous.  Some  other  questions  are 
raised,  but  they  will  not  probably  arise  upon  another  trial. 
It  is  claimed  that  the  impeaching  evidence  was  sometimes 
allowed  without  first  laying  the  proper  foundation.  The  rule 
upon  this  subject  is  a  very  familiar  one,  and,  if  it  was  not 
properly  adherred  to  upon  the  first  trial,  it  will  probably  be 
upon  another.  It  is  not  important  that  we  should  say  more. 
For  the  errors  pointed  out  the  judgment  must  be  reversed, 
and  the  case  remanded  for  another  trial. 

Reyessed. 
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and  Vendee:  contract  to  convey:  prior  bond  fob 
[D  judqbcbnt  liens:  enforcement  op  contract.  Plaint- 
icted  to  convey  to  defendant  on  certain  terms  (among  which 
)ayment  of  the  money  souRbt  to  be  recovered  in  this  action)  a 
rest  in  certain  land.  But  prior  to  the  date  of  such  contract  he 
ited  a  bond  for  a  deed  for  the  land  to  one  B.,  which  bond  was 
,  and  there  were  judgments  against  B.  which  had  attached  as 
lid  equitable  interest  in  the  land,  under  Code,  §  2S82.  The 
wever,  contained  a  clause  making  time  the  essence  of  the  con- 
l  therefore  plaintiff  had  the  option  to  declare  B.'s  rights  for- 

account  of  his  failure  to  pay  as  stipulated;  but  plaintiff  had 
ised  his  option  as  the  time  of  making  the  contract  with  defend - 
fendant,  upon  learning  of  the  bond  and  the  judgments,  aban- 
3  premises  (of  which  he  had  taken  possession,)  and  refused  to 
ith  the  contract  on  his  part.    Held  that  defendant  was  entitled 

and  perfect  title  under  the  contract,  and  that,  since  plaintiff 

>  make  him  a  good  title,  he  had  a  right  to  treat  the  contract  as 
,  and  that  plaintiff  could  not  recover  the  money  part  of  the 
tion  which  defendant  was  to  pay. 

pjpeal  from  Buchaiian  District  Court. 

Monday,  Deokmbeb  21. 

^.T  LAW.     Trial  before  a  jury.     The  court  directed 

>  find  for  the  defendant.     The  plaintiff  appeals. 

Harmon^  for  appellant. 
^.rd  cfe  CooJc^  for  appellee. 

,  J. — The  undisputed  facts  are  that  in  1875  the 
3ing  the  owner  of  certain  real  estate,  executed  to 
irtle  a  bond,  which  was  duly  acknowledged  and 
vhereby  the  plaintiff  agreed  to  convey  said  real 
ansoni  Bartle,  provided  the  latter  paid  a  note,  due 
hicli  he  had  executed  to  tho  plaintiff.  The  bond 
I  provision  in  these  words:  "But  should  the  note, 
i  taxes  above  mentioned  not  be  paid  by  the  time 
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tliey  become  due,  then  I  (the  obligor)  have  the  right  to 
declare  this  agreement  null  and  void  without  notice,  time 
being  of  the  essence  of  this  agreement."  In  1874  judg- 
ments were  obtained  against  Ransom  Bartle  in  the  district 
and  circuit  courts,  which  remain  unsatisfied.  In  1880  the 
plaintiff  and  defendant  entered  into  a  contract,  whereby  the 
latter  agreed  to  erect,  on  a  portion  of  the  real  estate  which 
the  plaintiff  had  contracted  to  convey  to  Ransom  Bartle,  cer- 
tain  buildings,  and,  when  the  same  were  completed,  the 
plaintiff  agreed  to  convey  a  certain  portion  of  the  real  estate 
to  the  defendant,  and  thereafter  the  plaintiff  and  defendant 
were  each  to  own  an  undivided  one-half  of  the  premises, 
including  the  buildijigs.  The  defendant  also  agreed  to  pay 
the  plaintiff  a  certain  sum  of  money  in  consideration  of  the 
conveyance  of  the  real  estate;  to  recover  which  is  the  object 
of  this  action. 

The  defendant  took  possession  of  the  premises,  and  com- 
menced the  erection  of  the  buildings,  but,  upon  being  informed 
of  the  existence  of  the  bond  and  judgments,  he  abandoned 
possession  of  the  premises,  and  declined  to  erect  the  buildings. 
There  was  evidence  tending  to  show  that  Ransom  Bartle  did 
not  comply  with  the  conditions  of  the  bond  on  his  part,  and 
that  he  relinquished  the  possession  of  the  premises  to  the 
defendant  at  the  time  the  latter  contracted  with  the  plaintiff. 
The  only  material  error  assigned  which  is  discussed  by  coun- 
sel is  whether  the  court  erred  in  directing  the  jury  to  tind 
for  the  defendant,  and  this  depends  on  the  question  whether 
the  p/aintiff  is  entitled  to  recover. 

r/zxder  the  contract,  the  defendant  was  entitled  to  a  good 
^  T^p»rrpp.t:  title  to  the  real  estate  upon  compliance  therewith 
id  under  the  Ransom  Bartle  bond  the  plaintiff 
to  declare  it  null  and  void  upr>n  a  failure  on 
insom  Bartle  to  comply  with  its  conditions  on 
re  is  no  pretense  that  any  such  election  was 
the  contract  entered  into  with  the  defendant 
,nd  should  be  regarded  as  such  election.     Ran- 
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under  the  bond,  acquired  an  equitable  title  to 
be,  on  which  the  judgments  against  him  became 
iens.  Code,  §  2882,  and  subd.  8  of  section  45; 
Kramei\  3  Iowa,  543;  Bridgmaa  v,  McKissick^ 
The  liens  or  incumbrances  existed  at  the  time 

with  the  plaintiff  was  entered  into.  Ransom 
1,  it  is  true,  had  not  been  complied  with  by  him, 
I  full  force  at  that  time.  Now,  conceding  that 
entered  into  by  the  defendant  should  be  regarded 
[1  by  the  plaintiff  to  declare  the  Ransom  Bartle 
iited  and  void,  was  this  in  time?  The  forfeiture 
lection  occurred,  if  at  all,  at  the  time  Ransom 

to  comply.  The  option  to  so  declare  it  was  not 
»d;  the  bond,  therefore,  continued  to  be  in  force, 
the  contract  between  plaintiff  and  the  defendant 

into,  had  R.insom  Bartle  tendered  the  money 
ind,  that  he  could  have  successfully  maintained 
'  specific  performance  against  both  plaintiff  and 
here  can  be  no  doubt.     Hall  v.  Delaplaine^  5 

The  defendant  was  charged  with  constructive 
3  bond,  and  therefore  the  action  could  have  been 
igainst  him.  The  judgment  liens  had  prior  to 
tached,  and  were  then  in  full  force  and  effect, 
ers  of  the  liens  could  have  enforced  them  against 
^  at  any  time  prior  to  the  time  the  contract 

plaintiff  and  defendant  was  entered  into.     As  to 

no  doubt.  Now,  whether  such  liens  could  be 
vc  that  time  possibly  may  be  regarded  as  doubt- 
Bt,  this  is  a  favorable  view  for  the  plaintiff.  The 
remained  in  full  force,  and  have  never  been  satis- 

was  the  defendant  bound  to  comply  with  his 
i  assume  the  burden  of  having  the  cloud  on  the 
d?     We  think  not.     As  the  plaintiff  was  unable 

defendant  a  good  title,  the  latter  had  the  right 
5  contract  as  rescinded.  The  defendant  only 
ider  the  contract,  the  possession  of  the  real  estate 
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which  lie  surrendered  to  the  plaintiff.  We  think  the  plaint- 
iff was  not  entitled  to  recover,  and  therefore  the  court  did 
not  err  in  the  direction  given  to  the  jury.  Burwell  v. 
JacksoTiy  9  N.  T.,  535;  Delavan  v.  Danoan^  49  Id.^  485. 

Affibmbd. 


KooN  V.  Mallett,  Adm'b,  et  al. 

1.  Parent  and  Child:  pkoof  of  paternity:  judgment  in  seduc- 
tion CASE.  The  rendition  of  a  verdict  does  not  prove  the  finding  of 
snch  facts  as  were  not  necessary  to  sustain  the  verdict.  Accordinf^ly, 
hitXd  that  a  verdict,  and  judgment  thereon,  in  favor  of  plaintiff  *s  raothei 
and  against  defendant's  intestate,  for  seduction,  which  was  alleged  to 
have  resulted  in  the  birth  of  plaintiff,  did  not  conclusively  prove  that 
plaintiff  was  the  child  and  heir  of  the  defendant's  intestate. 

Appeal  from  Clinton  Circuit  Court. 

Monday,  December  21. 

The  plaintiff  brings  this  action  as  the  illegitimate  daughter 
of  the  defendant  Mallett's  intestate,  W.  D.  Koon,  and  for  the 
purpose  of  establishing  her  heirship  to  his  estate.  She  aver- 
red in  her  petition,  in  substance,  that  she  was  such  child, 
and  that  her  alleged  paternity  had  been  proven  in  an  action 
brought  by  her  mother  against  W.  D.  Koon  for  damages 
alleged  to  liave  been  sustained  by  reason  of  seduction  by  said 
Koon,  which  seduction  resulted  in  her  pregnancy;  that  upon 
the  trial  of  the  action  brought  by  her  mother  there  were  a 
verdict  and  judgment  in  her  mother's  favor  for  $300 ;  that 
the  present  plaintiff  was  the  child  born  to  her  mother,  as  the 
result  of  such  seduction;  that  W.  D.  Koon  has  since  died, 
leaving  an  estate  of  which  the  defendant  Mallett  is  adminis- 
trator, and  the  defendant  Mary  "W.  Koon  claims  to  be  sole 
heir.     The  defendant   demurred    to   the   petition,   and   tha 
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rer  w<as  sustained.      The  plaintiff  electing   to   stand 
ler  petition,  judgment  was  rendered  against  her  for 
She  api^eals. 

•rles  M,  Dunbar^  for  appellant. 
oat  Bro8,y  for  appellees. 

LMS,  J. — Section  2406  of  the  Code  provides  that  an 
irnate  child  shall  inherit  from  its  father  whenever  *'the 
ity  is  proved  during  the  life  of  the  father."     In  the 

brought  by  the  plain tiiF's  mother  against  Koon,  the 
ity  of  the  plaintiff  was  clearly  alleged  and  sworn  to  by 
lother.  Koon,  however,  denied  it,  not  only  in  hi? 
r,  but  in  his  testimony  as  a  witness  on  the  stand.  So, 
g  at  the  plead ingij  and  evidence  alone,  it  is  impossible 

that  the  alleged  paternity  was  proven, 
t  plaintiff,  however,  relies  upon  the  fact  that  the  jury 
•ed  a  verdict  in  her  mother's  favor  for  $300  as  damages, 
h  verdict  could  not  properly  have  been  rendered  with- 
finding  that  Koon  was  the  father  of  the  child  alleged 
^e  been  born  as   the  result  of  the  seduction,  then  it 

be  conceded  that,  for  the  purpose  at  least  of  that  case, 
tternity  was  proven.  But  the  verdict  did  not  necessa- 
low  more  than  that  the  jury  found  the  fact  of  seduc- 
y  Koon.  The  pregnancy  and  birth  of  a  child  were 
d  as  constituting  a  part  of  the  damages  sustained,  and 
ig  more.  Whether  the  verdict  of  $300  included  such 
^es  does  not  appear.  The  verdict  was  a  moderate  one, 
e  do  not  attach  any  importance  to  that  fact.  The  evi- 
in  the  seduction  case  was  such  that  it  seems  probable 
small  as  the  verdict  was,  the  jury  included  something 
G  birth  of  the  child;  but  we  do  not  attach  any  import- 
o  that  fact.  The  rendition  of  a  verdict  does  not  prove 
iding  of  such  facts  as  were  not  necessary  to  sustain  the 
:t.  In  our  opinion  we  should  not  be  justified  in  saying 
he  alleged  paternity  was  necessarily  proven  in  that  case; 
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and,  as  the  petition  in  this  case  does  not  allege  any  other 
proof  than  such  as  appears  from  the  resnlt  of  that  case,  we 
have  to  say  that  we  think  that  the  petition  was  insufficient, 
and  that  the  demurrer  was  properly  sustained. 

Affibmbd. 


Glass  bt  al.  v.  Tab  Oitt  of  Cedar  Rapids. 

1.  Cities  and  Towns:  annexation  of  TERRrTORY:  chapter  47,  laws 

OP  1876-  Upon  consideration  of  chapter  47,  Laws  of  1876,  as  amended 
by  chapter  153,  Laws  of  1884,  held  that  they  confer  upon  cities  acting 
nnder  special  charters  the  power  to  extend  their  boundaries,  as  therein 
provided,  by  including  territory  not  laid  off  into  lots  of  two  acres  or  less, 
aa  contemplated  by  §  431  of  the  Code. 

2.  Statutes:   interpretation  of:  public  policy.     Where  the  lan- 

guage of  a  statute  is  such  that  its  meaning  cannot  be  determined  with 
certainty  by  looking  at  the  language  alone,  it  is  allowable  to  give  some 
weight  to  tho33  general  considerations  of  public  policy  which,  it  may  be 
presumed,  the- legislature  had  in  mind  at  the  time  of  its  enactment 

Appeal  from  Linn  Circuit  Cowrt, 
Monday,  December  21. 

Action  for  an  injanction  to  restrain  the  defendant  city 
from  exercising  jnrisdiction  over  certain  territory.  There 
was  a  demurrer  to  the  petition,  and  the  demurrer  was  sus- 
tained. The  plaintiffs  elected  to  stand  upon  their  petition, 
and  judgment  was  rendered  against  them,  dismissing  their 
petition  and  for  costs.     They  appeal. 

Deacon  cfe  Smithy  for  appellants. 

/.  N.  Whittam  and  A.  R.  Westj  for  appellee. 

Adams,  J. — ^The  city  of  Oedar  Rapids  is  organized  under  a 
special  charter.     The  question  presented  relates  to  the  power 
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of  tlie  City  to  enlarge  its  boundaries.  On  the 
ten?-  twenty-ninth  day  of  November,  1884,  the  ques- 
^^ter  ^Jqp  of  including  within  the  corporate  limits  cer- 
tain territory,  by  an  extension  of  the  boundaries 
city,  was  submitted  to  the  electors  of  the  city  and  of 
ritory  proposed  to  be  included,  and  the  majority  of  the 
s  voted  in  favor  of  such  extension,  and  the  mayor 
ingly  issued  his  proclamation  announcing  such  fact, 
aintiffs  ai'e  tax-payers  residing  upon  the  territory  in 
m,  and  they  deny  the  validity  of  the  proceedings.  They 
deny  that  the  proi^eedings  were  conducted  in  the  manner 
bed  by  chapter  47  of  the  Acts  of  the  Sixteenth  General 
bly,  bat  they  deny  that  that  statute,  even  as  amended 
pter  158  of  tlie  Acts  of  the  Twentieth  General  Assera- 
nferred  the  power  in  question.  Their  position  is  that, 
be  electors  of  the  city  and  of  the  territory  proposed  to 
[uled  might  so  extend  the  boundaries  as  to  include  the 
3d  territory  if  it  were  "  abutting  or  contiguous  territory, 
t  in  lots  or  parcels  containing  two  acres  or  less,"  there 
provision  by  which  the  boundaries  of  a  city  acting 
\  special  charter  can  be  so  extended  as  to  include  terri- 
ke  the  territory  in  question,  which  is  admitted  to  con- 
land  not  laid  out  into  lots,  except  forty  acres,  which 
f  forty  acres  is  remote  and  distant  from  the  platted 
i  of  the  city,  and  the  whole  of  which  territory  is  used 
or  agricultural  and  horticultural  purposes, 
question  presented  requires  a  construction  of  the  stat- 
3rred  to.  Turning  to  the  statute,  we  find  the  first  sec- 
be  in  these  words:  "  That,  in  addition  to  the  methods 
ovided  by  law,  any  city  in  this  state  may  have  its  lim- 
irgcd  in  the  manner  herein  prescribed."  The  plaint- 
tend  that  the  purpose  of  the  statute  is  to  provide  only 
Itlonal  method  of  accomplishing  results  which  could 
mplished  under  an  existing  statute.  Section  431  of 
ie  provides  for  the  annexation  of  a  certain  kind  of 
y  by  a  decree  of  the  circuit  court.     The  territory  that 
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can  be  annexed  by  that  method  must  be  abutting  and  contig- 
uous, and  laid  out  in  lots  or  parcels  containing  two  acres  or 
less;  and  the  plaintiffs'  contention  is  that  only  such  territory 
can  be  annexed  by  election,  because,  if  other  territory  could 
be  annexed  under  chapter  47  referred  to,  then  the  statute 
would  have  the  effect  to  provide  something  more  than  an 
additional  method,  to-wit,  a  substantial  right  which  could  not 
be  exercised  under  the  old  statute  at  all. 

It  is  not  to  be  denied,  we  think,  that,  looking  at  the  first 
section  of  chapter  47,  which  we  have  set  out  above,  there 
would  seem  to  be  much  force  in  the  plaintiffs'  position.  But 
we  do  not  think  that  there  is  necessarily  any  inconsistency  in 
providing  what  is  called  an  additional  method  for  enlarging 
the  boundaries  of  a  city,  and  allowing,  by  such  method,  terri- 
tory to  be  brought  in  different  from  that  which  could  be 
brought  in  by  the  method  to  which  the  new  method  is  addi- 
tional. 

Section  4  of  the  act  in  question  certainly  contemplates  that 
territory  may  be  annexed  where  the  same  is  not  laid  off  into 
lots  of  two  acres  or  less,  and  we  have  to  say  that,  taking  the 
whole  statute  together,  we  think  that  it  was  designed  to  allow 
the  annexing  of  territory  like  that  in  question.  It  may  be 
said,  to  be  sure,  in  regard  to  section  4,  which  provides  for  the 
exemption,  to  some  extent,  of  land  from  taxation  where  not 
laid  off  into  lots  of  two  acres  or  less,  that  this  section  does  not 
confer  any  power,  but  merely  imposes  a  restriction,  and  that 
such  restriction  would  be  allowed  full  force  even  under  the 
construction  which  the  plaintiffs  contend  for.  Unquestion- 
ably, land  laid  off  into  lots  of  two  acres  or  less  may  be  annexed, 
under  chapter  47,  to  cities  incorporated  under  the  general 
incorporation  law.  The  restriction  in  regard  to  taxation 
imposed  by  section  4  might  have  its  force  regarded  as  appli- 
cable to  such  cities.  But  in  the  same  section  there  is  a  sig- 
nificant proviso.  It  is  provided  that  the  provisions  of  the 
act  shall  not.  apply  to  cities  organized  under  a  special  charter. 
This  affords  ground  for  the  inference  that  the  legislature 
Vol.  LXVIII— 14 
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tbouglit,  not  only  that  the  provision  of  the  act,  so  far  as  the 
mode  of  annexation  is  concerned  would  apply  unless  otherwise 
provided,  but  that  section  4,  which  contains  the  proviso, 
would  be  deemed  applicable.  By  chapter  158  of  the  Acts 
of  the  Twentieth  General  Assembly,  the  proviso  is  stricken 
out  by  amendment. 

Where  the  language  of  a  statute  is  such  that  its  meaning 

cannot  be  determined  with  certainty  by  looking  at  the  Ian- 

euac^  alone,  it  is  allowable  to  ffive  some  weight 

t.  STATUTBS:  f  ,  ,  ^ 

tiou^'oF-^ub-  ^  those  general  considerations  of  public  polity 
lie  policy.  which  we  may  presume  that  the  legislature  had 
in  mind  at  the  time  of  the  enactment.  The  plaintiffs  contend 
that  the  annexation  in  this  case,  if  valid,  operated  as  a  great 
hardship  upon  them;  and  that,  if  the  construction  is  adopted 
which  allows  it  to  be  valid,  annexation  will  often  operate  as  a 
great  hardship  upon  the  tax -payers  residing  upon  the  annexed 
territory.  That  there  is  some  danger  of  this  kind  cannot,  of 
course,  be  denied.  Cities  have  it  in  their  power,  by  annexing 
comparatively  small  portions  of  teri-itory  at  a  time,  to  enlarge 
their  boundaries  indefinitely;  and  that,  too,  against  the 
wishes  of  all  the  tax -payers  residing  upon  the  annexed  terri- 
tory. The  question  as  to  what  should  be  done,  regarded  as 
a  legislative  question,  is  one  not  free  from  diflSculty.  It  is 
well  known  that  there  is  a  tendency  to  establish  residences 
substantially  urban,  but  outside  of  the  territorial  limits  of 
a  city,  for  the  purpose  of  escaping  a  portion  of  the  taxation 
which  a  city  residence  would  impose;  and  it  would  be  safe 
to  affirm  that  the  same  kind  of  an  interest  would  generally 
tend  to  create  a  disposition  on  the  part  of  the  tax-payers  thus 
situated  to  oppose  any  expansion  of  municipal  limits  which 
would  include  them.  But  cities  must  be  allowed  to  grow 
territorially  where  the  growth  of  population  demands  it. 
Under  the  law  as  it  stood  prior  to  the  Sixteenth  General 
Assembly,  territorial  expansion,  however  desirable  it  might 
be  for  the  city,  might  be  rendered  impossible  by  the  Mon-con- 
currence  of  the  electors  residing  upon  contiguous  territory. 
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We  cannot  say,  therefore,  that  the  statute  in  question,  with 
the  construction  which  we  put  upon  it,  would  be  open  to  such 
general  objections  that  we  ought  to  conchide  that  a  diflferent 
operation  was  intended,  and  that  our  construction  is  wrong. 
Besides,  it  is  undisputed  that  the  statute  in  question  provides 
for  the  indefinite  expansion  of  cities  organized  under  the  gen- 
eral incorporation  law,  and  that,  too,  where  the  expansion  is 
Secured  against  the  wishes  of  all  the  electors  residing  upon 
the  annexed  territory. 

Is  the  hardship  greater  where  tax-payers  are  included, 
against  their  wishes,  in  a  city  acting  under  a  special  charter! 
If  there  is  any  difference,  we  cannot  think  it  is  such  that  we 
ought  to  regard  it  as  of  controlling  importance.  The  legis- 
lature made  section  431  of  the  Code  applicable  both  to  cities 
organized  under  the  general  incorporation  law  and  those  hav- 
ing special  charters.  But  section  430  was  made  applicable 
to  the  formQr  alone.  Upon  what  ground  the  legislature  made 
a  distinction  does  not  clearly  appear.  Possibly,  as  a  special 
charter  might  be  presumed  to  contain  peculiar  provisions,  it 
was  thought  that  the  territory  of  a  city  acting  under  such 
ought  not  to  be  extended,  except  as  the  result  of  a  judicial 
investigation  and  decision.  But  it  is  not  important  to  specu- 
late as  to  what  the  idea  of  the  legislature  was.  It  is  certain 
that  the  legislature  contemplated  that  the  operation  of  a  spe- 
cial charter  might  be  extended  over  new  territory,  and  that, 
too,  contrary  to  the  wishes  of  the  electors  of  the  territory; 
and,  without  question,  it  is  within  the  power  of  the  legisla- 
ture to  so  provide.  It  might  be  otherwise  if  a  special  char- 
ter could  not  become  operative  without  the  express  accept- 
ance of  a  majority  of  the  electors,  but  such  express  acceptance 
is  not  necessary  unless  expressly  so  provided  in  the  charter 
itself.  In  our  opinion  the  court  below  did  not  err  in  holding 
that  the  proceedings  for  the  extension  of  the  boundaries  of  the 
defendant  city  were  valid. 

Affirmed. 
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Vandebbebo  V.  Camp. 

1.  Assignment  of  Errors :  not  suFFiciEirrLT  spboific,  under  codk, 
§  3207.    For  assignments  see  opinion. 

Appeal  from  Woodbury  Circuit  Court. 

Monday,  Deoembeb  21. 

Action  before  a  justice  of  the  peace.  A  writ  of  error  was 
sued  out,  and  the  judgment  of  the  justice  was  afSrmed  by 
the  circuit  court.     The  defendant  appeals. 

Davis  dk  Fawcett^  for  appellant. 

Willis  G.  ClarJc€j  for  appellee. 

Seevers,  J. — The  errors  assigned  are:  (1)  The  court  erred 
in  overruling  each  of  the  motions  made,  and  made  part  of  the 
affidavit  and  writ  of  error  filed  herein.  (2)  The  court  erred 
in  affirming  the  action  of  the  court  below  herein.  (3)  The 
court  erred  in  rendering  judgment  dismissing  the  writ  of 
error  filed  herein.  (4)  The  court  erred  in  rendering  judg- 
ment against  appellant  for  costs.  These  assignments  of  error 
are  not  sufficiently  specific.  -  Code,  §  3207.  The  question 
discussed  by  counsel  in  their  printed  argument  is  whether  the 
justice  of  the  peace  had  jurisdiction,  for  the  reason,  as  is 
claimed,  that  the  amount  in  controversy  is  more  than  $100. 
But  no  such  error  is  assigned.  For  this  reason,  and  because 
the  errors  are  not  assigned  with  the  required  exactness,  the 

judgment  of  the  circuit  court  must  be 

Affirmed. 
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The  State,  ex  bel.  Marsh  et  al.,  v.  O'Day. 
1.  Fraotioe  in  Supreme  Court :   complete  record  presented 

INSTEAD  OF  ABSTRACT:   SUBMISSION  SET  ASIDE  WITH  LEA  YE  TO  FILE 

.PROPER  ABSTRACT.  The  record  presented  bj  appellants  in  this  case 
not  bein^  an  abstract,  as  required  by  the  rules  of  the  court,  bat  a  com- 
plete  record,  including  the  evidence  by  questions  and  answers,  much  of 
which  is  useless  for  the  purpose  of  considerin^r  tHe  errors  assigned,  the 
submission  is  set  aside,  with  leave  to  appellants  to  file  a  proper  abstract 
within  ninety  days;  in  default  of  which,  appellee  may  move  for  affirm- 
ance on  the  ground  of  failure  to  prosecute  the  appeal. 

Appeal  froTO,  Bremer  District  Court. 

Monday,  December  21. 

The  object  of  this  action  is  to  determine  whether  the 
defendant  is  entitled  to  liold  the  office  of  school  director. 
Trial  by  jury,  and  judgment  for  the  defendant.  The  relators 
appeal. 

Jf.  E.  BillingSy  for  appellants. 

Gibson  <&  Dawson^  for  appellee. 

Seevers,  J. — Counsel  for  the  defendant  insists  that  no 
proper  abstract  has  been  filed.  The  rules  of  this  court  pro- 
vide that  all  causes  shall  be  presented  upon  printed  abstracts. 
That  is  to  say,  such  portions  of  the  record  in  the  court  below 
shall  be  printed  and  filed  as  will  enable  this  court  to  deter- 
mine the  questions  argued  by  counsel.  More  than  this  is 
useless.  The  rules  of  this  court  in  this  respect,  under  the 
statute,  have  the  force  and  effect  of  laws  duly  enacted.  They 
cannot  be  regarded  as  a  matter  of  mere  form,  and,  until  abro- 
gated, must  be  substantially,  at  least,  obeyed  in  the  prepara- 
tion of  abstracts.  The  record  presented  by  appellants  in 
this  case  states  that  it  is  a  "complete  record,"  and  then 
follow  190  printed  pages  of  what  purports  to  be  the  evidence 
introduced  on  the  trial;  the  larger  part  of  which  consists  of 
the  testimony  of  witnesses,  and  it  is  stated  in  the  form  of 


Digitized  by 


Google 


^-.;i 


"rn 


214  SUPREME  COUET  OF  IOWA, 

The  State,  ex  rel.  M&nh  et  al.,  t.  ODay. 

questions  and  answers.  No  abstract  whatever  seems  to  have 
been  made.  The  errors  assigned  are — Firsts  the  court  erred 
in  "ruling  that  fraudulent  procurement  of  illegal  voters  by 
defendant  to  vote  for  him,  and  the  administering  by  defend- 
ant to  a  challenged  voter  an  illegal  and  improper  oath,  is  not 
material  to  the  issue;"  second^  "in  refusing  to  permit  the 
state  to  prove  by  several  witnesses  the  procurement  by 
defendant  of  illegal  voters  to  vote  for  him;"  thirds  "in  giv- 
ing three  specified  instructions;"  fourth^  "  in  admitting  hear- 
say evidence  tending  to  show  that  certain  specified  persons 
were  legal  voters;"  fifths  in  not  instructing  the  jury  that  the 
election  at  which  the  defendant  claims  to  have  been  elected 
was  null  and  void  for  certain  stated  reasons;  sixths  in  over- 
ruling plaintiff's  motion  for  a  new  trial;  seventh^  in  render- 
ing judgment  for  the  defendant. 

Some  of  these  assignments  have  been  abbreviated  by  us, 
but  not  so  much  so  as  to  alter  or  change  their  meaning.  The 
motion  for  a  new  trial  states  eleven  grounds  why  it  should 
be  sustained.  The  last  two  assignments  of  error  are  not 
suflSciently  specific,  and  they  would  be  disregarded  if  the  case 
was  before  us  on  such  an  abstract  as  is  required  by  the  rules 
of  this  court.  It  is  quite  apparent  that  the  whole  evidence  is 
not  required  in  order  to  enable  this  court  to  determine  the 
questions  presented  by  the  remaining  errors  assigned.  Much 
the  greater  part  of  what  purports  to  be  the  abstract  is  wholly 
unnecessary  and  useless.  We  have  each,  on  a  separate 
examination  of  what  purports  to  be  the  abstract,  reached  the 
conclusion  that  the  objections  made  by  counsel  for  the  appel- 
lee are  well  taken.  It  is  therefore  ordered  that  the  submis- 
sion of  this  case  be  set  aside,  and  appellants  have  leave  to 
file  an  abstract  within  ninety  days  after  the  filing  of  this 
opinion,  and  that  the  cause  stand  for  argument  at  the  next 
Dubuque  term.  If  no  abstract  is  filed  by  the  time  above 
stated,  the  defendant  may  move  the  court  for  an  afiirmance 
on  the  ground  of  failure  to  prosecute  the  appeal. 

Affirmed. 
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King  &  Co.  v.  Shepherd  et  al. 

1.  Sheriff:  personal  care  of  attached  property:  compensation 
CONSENT  OP  ATTORNEY.  The  statute  provides  no  compensation  to  a 
sheriff  for  his  mere  personal  care  of  attached  property,  except  his  stat- 
utory fees  and  salary,  and  he  can  recover  none — not  even  upon  consem 
of  the  attachment  plaintiff's  attorney  that  he  shall  have  reason 
able  compensation;  for  the  law  can  reco^ize  no  compensation  as  rea- 
sonable wlEiere  the  statute  provides  none;  and  an  attorney  has  no  power 
to  bind  his  client  for  the  payment  of  an  illeg^al  charts  made  by  an 
officer. 

Appeal  froin  Bremer  Circuit  Court, 

Monday,  Deoembeb  21. 

Action  in  attachment.  The  plaintiffs  caused  a  stock  of 
goods  to  be  attached,  belonging  to  the  defendant  Shepherd, 
and,  after  the  lapse  of  340  days,  the  attachment  was  dissolved. 
The  court,  upon  a  motion  by  the  sheriff  to  retax  costs  in  his 
favor,  allowed  him  $136  for  care  of  goods, — 340  days  at  forty 
cents  per  day.  From  the  order  of  allowance  the  plaintiffs 
appeal. 

Piatt  &  Iloffy  for  appellants. 

Gibson  <&  Dawson^  for  appellees. 

Adams,  J. — ^The  evidence  shows  that  the  goods  in  ques- 
tion, consisting  mostly  of  clothing,  were  boxed  in  three 
strong  boxes,  securely  nailed,  ai^d  hooped  on  the  corners,  and 
that  they  were  placed  in  a  room  in  the  court-house,  near  to 
rooms  occupied  by  the  sheriff  and  his  family.  The  item 
allowed,  of  $136,  does  not  appear  to  have  been  for  any 
expense  incurred,  but  for  alleged  personal  care.  In  our 
opinion  there  is  no  warrant  for  the  allowance  of  such  item. 
It  may  be  conceded  that  a  sheriff  is  entitled  to  be  allowed 
for  his  necessary  expenses  for  keeping  attached  property,  but 
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for  his  personal  service  he  is  supposed  to  be  compensated  by 
his  statutory  fees  and  salary.  Eobb  v.  Railroad  Co.^  44 
Iowa,  440.  For  the  mere  personal  care  of  attached  goods 
there  is  no  fee  allowed  by  statute,  and  we  think  that  the 
court  erred  in  the  allowance  in  question. 

The  sheriff  relies,  in  part,  upon  a  letter  said  to  be  written 
by  the  plaintiffs'  attorney  to  the  judge  of  the  court  below,  iu 
which  letter  the  attorney  said,  referring  to  the  slieriff's 
charge,  not  then  passed  on:  ''I  am  quite  willing  to  pay  the 
sheriff  a  reasonable  compensation,  but  cannot  stand  forty 
cents  per  day."  It  is  insisted  that  the  court  below  was  justi- 
fied in  assuming  that  no  question  of  law  was  raised  in 
respect  to  the  sheriff's  charge,  but  only  the  question  of  fact, 
as  to  what  was  reasonable,  and  that  no  other  question  can 
now  be  considered,  if,  indeed,  even  that  can  be.  But  in  our 
opinion  an  attorney  has  no  implied  power  to  consent  to  an 
illegal  and  extortionate  charge  made  by  an  officer,  and  no 
express  power  is  shown  in  this  case.  Besides,  how  can  we 
say  that  any  allowance  for  a  service  is  reasonable  whei*e  we 
must  conclusively  assume  that  it  is  otherwise  fully  paid  for? 
We  think  that  the  judgment  of  the  circuit  court  must  be 

Ke  VERSED. 


The  State  v.  Pennyman. 

1.  Larceny:  joint  possession  op  stolen  property:   evidence  op 

GUILT.  Unexplained  possession  .by  defendant  of  recently  stolen  prop- 
erty need  not  be  exclusive  in  order  to  justify  an  instruction  that  it  is  in 
law  **a  stroB^  criminating^  circumstance  tending  to  show  the  guilt  of 
defendant.'*  So  /^Zc?  where  the  stolen  horse  was  found,  the  day  after 
the  larceny,  ridden  by  a  boy  who  was  traveling  with  defendant,  and  who 
had  been  with  him  the  day  before  the  larceny. 

2.  Criminal  EYidence:   imbecility  of  defendant:    non-expbbt. 

A  non-expert  can  testify  to  the  mental  condition  of  the  defendant  only 
after  detailing  the  facts  on  which  he  bases  his  opinion.  (State  v.  Stickley^ 
41  Iowa,  232.) 
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Appeal  from  Jones  District  Court. 

Monday,  December  21. 

The  defendant  was  convicted  of  the  larceny  of  a  horse,  and 
was  sentenced  to  a  term  of  iraprisoninent  in  the  penitentiary, 
and  from  that  judgment  he  appeals. 

E.  Keeler^  for  appellant. 

A.  J.  Bakery  Attomey-generaly  for  the  State. 

Ebed,  J. — The  horse  described  in  the  indictment  was 
stolen  from  the  barn  of  the  owner  near  Anamosa,  Jones 
county,  some  time  during  the  night  of  the  second  of  June, 
1883.  On  the  morning  of  the  third  of  June  defendant  was 
in  Dyers ville,  in  Dubuque  county.  He  was  in  company 
with  a  young  boy  named  Michael  Foley,  and  they  had  the 
stolen  horse  in  their  possession.  The  boy,  Foley,  was  riding 
the  horse;  but  it  was  clearly  shown  that  defendant  was  trav- 
eling with  him.  It  wks  also  shown  that  defendant  and  Foley 
were  together  in  the  town  of  Mouticello,  Jones  county,  dur- 
ing the  greater  part  of  the  day  on  the  second  of  June,  and 
there  was  evidence  tending  to  prove  that  they  left  there 
together  quite  late  in  the  evening.  The  district  court  gave 
the  following  instruction  to  the  jury:  "If  you  belie v^e  from 
the  evidence  beyond  any  reasonable  doubt  that  the  property 
described  in  the  indictment  was  stolen,  and  that  the  defend- 
ant was  soon  thereafter  found  in  the  possession  of  the  prop- 
erty at  Dyersville,  then  such  possession  is  in  law  a  strong 
criminating  circumstance  tending  to  show  the^uilt  of  the 
defendant,  unless  the  evidence  and  the  facts  and  circum- 
stances proven  show  that  he  may  have  come  honestly  into 
the  possession  of  the  same."  The  giving  of  this  instruction 
was  made  a  ground  of  the  motion  for  a  new  trial.  The  cause 
was  not  argued  in  this  court  by  counsel  for  the  defendant, 
bat  his  views  as  to  the  instruction  are  expressed  in  an  excep- 
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>  it  wliich  he  filed  in  the  district  court.  The  view 
in  the  exception  is  that,  as  defendant's  possession  of 
len  property  was  not  exclusive,  no  presumption  of 
arises  from  the  fact  of  such  possession.  But  the 
^tion  does  not  hold  that  defendant's  possession  of  the 
ty  wsis  prima  facie  evidence  of  his  guilt.  It  directs 
y  simply  that  the  fact  of  possession  is  a  circumstance 
!y  tending  to  prove  his  guilt,  and  that  they  miglit  con- 
m  on  proof  of  that  fact  alone,  and  we  think  it  is  clearly 

A  witness  who  was  examined  on  behalf  of  defendant, 
ho  testified  that  he  had  known  him  for  three  years, 
ked  what  his  traits  of  character  were  as  to  being  sas- 
e  to  the  influence  of  others,  and  being  led  by  tliem  to 

say  what  they  might  dictate,  and  whether  he  was  a 
good  mind.  He  was  also  asked  to  state  what,  in  his 
1,  was  his  mental  condition.  These  questions  were 
3d  on  the  objection  of  the  state.  The  object  of  coun- 
we  understand,  was  to  prove  that  defendant  was  imbe- 
id  not  criminally  respotisible  for  his  acts.  The  ques- 
rere  asked  with  the  view  of  eliciting  the  opinion  of 
tness  as  to  the  mental  condition  of  the  defendant.  The 
s  was  not  an  expert,  and  his  opinion  could  be  given  in 
ee  only  after  he  had  detailed  the  facts  and  circum- 
\  on  which  it  was  formed.  State  v.  Stickley^  41  Iowa, 
He  had  not  been  asked  to  detail  the  facts  upon  which 
)inion  was  formed.  The  court,  therefore,  correctly 
ed  his  opinion.  We  have  examined  the  whole  record, 
5  find  no  ground  for  disturbing  the  judgment  of  the 
t  court^     It  will  therefore  be 

Affirmed. 
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1.  HuBband  and  Wife:  pbesumption  of  husband's  authority  in 
shipment  of  wife's  household  goods.  Where  the  household  goods 
were  owned  by  the  wife,  and  were  shipped  in  her  name  over  defendant's 
road  to  the  city  of  A.,  and  the  husband  presented  to  the  defendant's 
agent  at  the  city  of  M.  the  bill  of  lading,  and  requested  that  the  goods 
be  reshipped  to  the  city  of  M.,  held  that  the  defendant  had  the  right  to 
presume  that  the  hnsband  was  acting  as  the  wife's  agent,  and  its  duty 
to  notify  the  wife  that  the  goods  had  been  attached  was  discharged 
by  then  giving  such  notice  to  the  husband.  (See  S.  C,  57  Iowa,  42, 
and  62  Id.,  895.) 

Appeal  from  Muscatine  District  Court. 

Monday,  Decembee  21. 

Action  to  recover  the  value  of  certain  household  goods. 
There  was  a  trial  to  a  jury,  and  verdict  and  judgment  were 
rendered  for  the  plaintiff  for  $1,700.     The  defendant  appeals. 

J.  Carskaddartj  for  appellant. 

Brannan^  Jayne  <&  Hoffman^  for  appellee. 

Adams,  J. — This  case  is  before  us  upon  a  third  appeal. 
The  first  decision  is  reported  in  57  Iowa,  42,  and  the  second 
in  62  Iowa,  395.  It  is  not  necessary  that  we  should  again 
make  a  detailed  statement  of  the  facts.  They  appear  now  to 
be  substantially  the  same  as  before,  except  that  before  the 
testimony  of  the  plaintiff's  husband  showed  that  he  acted  for 
the  plaintiff  in  delivering  the  goods  to  the  defendant  as  a 
common  carrier.  That  evidence  has  now  been  excluded  upon 
the  plaintiff's  objection.  It  does  not  now  appear  who  acted 
for  the  plaintiff  in  making  a  delivery  of  the  goods,  except 
that  he  was  a  man  by  the  name  of  Furman. 

It  was  said  by  Day,  Ch.  J.,  in  this  case:  "It  became  a 
most  material  question  whetlierthe  plaintiff's  husband,  as  to 
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matters  pertaining  to  the  shipping  and  caring  for  goods,  was 
her  agent,  so  that  notice  to  lier  husband  was  notice  to  her.'*  In 
the  present  aspect  of  the  case,  the  material  question  definitely 
stated  18,  was  the  plaintiff's  husband  apparently  clothed  with 
authority  to  receive  the  goods  from  the  defendant  at  Muscatine? 
It  is  undisputed  that  he  inquired  for  the  goods  there  with  the 
shipping  receipt  in  his  hand.  The  defendant  contends  that 
the  plaintiff's  husband  was  apparently  clothed  with  author- 
ity to  receive  the  goods,  and,  if  so,  that  a  statement  made  to 
him  of  the  reason  why  the  defendant  could  not  deliver  the 
goods  was,  in  effect,  a  statement  made  to  her,  and  that 
accordingly  she  had  notice  in  time  to  protect  her  goods. 

The  defendant  asked  an  instruction  in  these  words:  "If  it 
appears  from  the  evidence  that  George  M.  Furman,  the  hus- 
band of  the  plaintiff,  had  the  railroad  receipt  or  bill  of  lading, 
on  which  plaintiff  brings  this  suit,  in  his  possession  at  Mus- 
catine, and  exhibited  it  to  the  agent  of  the  railroad  company 
at  Muscatine,  and  requested  that  the  goods  therein  named 
should  be  reshipped  from  Atchison  to  Muscatine,  then  the 
railroad  company  had  the  right  to  presume,  and  act  and  rely 
on  the  presumption,  that  George  M.  Furman  was  the  duly 
authorized  agent  of  the  plaintiff  in  regard  to  the  shipment 
and  control  of  the  goods  in  controversy."*  The  court  gave 
the  instruction,  but  gave  it  with  the  very  important  modifi- 
cation that  it  should  appear  that  Furman  held  the  receipt 
with  the  authority  or  knowledge  of  the  plaintiff.  In  our 
opinion,  the  defendant  was  entitled  to  have  the  instruction 
given  without  the  modification. 

This  property,  being  household  property,  was  for  the  joint 
use  of  husband  and  wife.  It  is  such  property  as  the  hus- 
band manages  more  or  less  all  the  world  over,  so  far  as  the 
ttse  is  concerned.  In  matters  pertaining  to  a  removal  of  the 
family,  and  the  shipment  of  the  household  property  by  a 
common  carrier,  and  receipt  of  the  same,  it  is  the  husband, 
and  not  the  wife,  who  is  expected  ordinarily  to  attend  to  the 
business.     Now,  when  he  appears  and  presents  the  shipping 
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receipt  to  the  carrier  for  the  purpose  of  obtaining  a  delivery 
of  the  property  to  him,  we  think  that  the  carrier  is  justified 
in  assuming  that  he  has  a  right  to  receive  it.  It  would  be 
a  sad  commentary  on  the  marital  relation  if  the  husband's 
authority  could  not  be  presumed  to  that  extent.  What  is 
more,  if  we  should  rule  to  the  contrary,  and  the  ruling  should 
be  observed  in  transactions  of  this  character,  it  would  impose 
an  intolerable  burden  upon  them.  If  a  wife  needs  to  pro- 
tect herself  against  the  reception  by  her  husband  of  the  com- 
mon household  property  in  the  hands  of  a  carrier,  she  can 
easily  do  so.  She  can,  if  she  chooses,  keep  the  shipping 
receipt  in  her  possession.  If  she  allows  it  to  be  where  her 
husband  can  take  it,  and  use  it  in  getting  the  goods,  as  hus- 
bands ordinarily  might  be  expected  to  do,  we  do  not  think 
that  she  could  properly  complain  if  the  goods  should  be 
delivered  upon  the  receipt.  Now,  while  ihe  case  before  us 
is  not  one  of  delivery,  the  question  involved  is  precisely  the 
same.  Furman  appeared  and  presented  the  receipt  for  the 
purpose  of  obtaining  a  shipment  of  the  goods  from  Atchison 
to  Muscatine,  and  a  delivery  of  them  there.  "We  think  that 
he  was  apparently  authorized  to  control  the  delivery  of  the 
goods.  By  the  notice  he  was  apprised  of  what  had  been  done 
with  them,  and  what  steps  it  would  be  necessary  to  take  to 
obtain  them. 

It  was  held  in  this  case,  in  62  Iowa,  395,  that  the  char- 
acter of  the  property,  the  marital  relation,  and  the  possession 
of  the  receipt  tended  to  show  the  husband's  authority  to 
receive  the  goods;  and  in  57  Iowa,  42,  substantially  the  same 
doctrine  is  expressed.  Now,  if  they  tended  to  show  actual 
authority,  they  tended  to  show  apparent -authority.  These 
things  were  seen  by  the  company,  and  it  saw  nothing  to  indi- 
cate otherwise.  That  the  appearances  were  all  of  one  kind 
there  is  no  dispute.  We  are  clearly  of  the  opinion  that, 
upon  the  undisputed  facts  of  this  case,  as  they  are  shown  to 
us,  the  plaintiff  ought  not  to  recover,  and  that  the  instruc- 
tions asked  should  have  been  given  without  modification. 

Reversed. 
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111  ^1      ^*  Pleading:   motions   to  STRtKE:   objectfons  waived.     Where  a 

— -^  motion  to  strike  a  portion  of  an  answer  is  confessed;  and  where  a 

IJB  738  motion  to  strike  an  amendment  is  sustained  and  defendant  pleads  over, 

thus  waiving  any  error  in  the  ruhng;  and  where  a  motion  to  strike  a 

second  amendment  is  sustained  and  defendant  fails  to  except,  this  court 

cannot  pass  upon  the  correctness  of  the  rulings  of  the  trial  court. 

[netructions :  not  supported  by  EvroENCE.  It  was  error  to  direct 
the  jury  that  they  were  at  liberty,  in  determining  the  amount  of  plaint- 
iff 's  damages,  to  consider  certain  specified  matters  of  which  there  was 
no  evidence. 

Assault  and  Battery:  exemplary  damages:  pleading  warrant- 
ing instruction:  instruction  approved.  Where  the  petition 
alleged  that  the  assault  and  battery  was  committed  maliciously,  this 
was  equivalent  to  saying  that  it  was  committed  teiVfaWj  and  wantonly , 
and,  with  evidence  tending  to  support  the  averment,  an  instruction  in 
regard  to  plaintiff 's  right  to  recover  exemplary  damages  was  properly 
given;  and  the  instruction  given  by  the  court,  to  the  effect  that  exem- 
plary damages  may  be  recovered  for  a  wrongful  act,  willfully  or  wan- 
tonly or  maliciously  committed,  is  approved. 

Appeal  from  BucJuman  Circuit  Court. 

Monday,  December  21. 

Plaintiff  brought  this  action  to  recover  damages  on 
ount  of  an  assault  and  battery  committed  by  defendant  on 
1,  and  on  account  of  certain  slanderous  words  spoken  by 
endant  of  and  concerning  him.  There  was  a  verdict  and 
Igment  for  plaintiff.     Defendant  appeals. 

Woodward  <J&  Cooh^  for  appellant. 

F.  E,  Hasner^  for  appellee. 

Reed,  J. — I.  The  alleged  slanderous  words  impute  to 
intiff  the  commission  of  the  crime  of  adultery.     They  were, 
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in  eflfect,  that  he  was  li  vina^  with  a  woman  to  whom 
1.  pleading:  ..11.1       /»  1      .i.  i.Mi 

motioijto        ho  was  not  married,  while  his  lawtiil  wiie  was  still 

strike:  objec-  ' 

tionswaived.  living.  Defendant  denied  that  he  spoke  the 
fiords  charged  in  the  petition,  but  admitted  the  speaking  of 
other  words  of  substantially  the  same  meaning,  and  he 
pleaded  in  mitigation  that,  before  the  speaking  of  said  words, 
a  citizen  of  Winthrop,  the  town  in  which  plaintiff  and  defend- 
ant resided,  had  received  letters  from  reputable  citizens  of  a 
towa  in  the  state  of  New  York  where  plaintiff  had  formerly 
lived,  in  which  it  was  stated  that,  when  he  left  there,  he  went 
away  with  a  woman  who  was  the  wife  of  another  man,  and 
that  Tie  left  his  own  wife  at  that  place;  also  from  citizens  of  a 
town  in  Illinois  where  plaintiff  had  lived,  in  which  it  was 
stated  that  he  was  a  quack  and  a  liar;  and  he  alleged  that  the 
contents  of  said  letters  were  known  to  the  people  of  Winthrop, 
and  were  matter  of  public  talk  on  the  streets  of  the  town, 
and  that  he  (defendant)  had  seen  and  read  the  letters,  and 
knew  their  contents,  before  the  speaking  of  the  words,  and 
that  the  words  were  spoken  at  a  time  when  both  he  and 
plaintiff  were  in  a  high  state  of  excitement,  and  that  he  spoke 
the  same  without  malice,  and  without  intent  to  injure  the 
plaintiff.  On  plaintiff's  motion  this  plea  in  mitigation  was 
stricken  out  of  the  answer.  Defendant,  thereupon,  filed  an 
amendment  to  his  answer,  in  which  the  same  matter  was 
pleaded  in  mitigation  in  a  somewhat  different  form,  and  in 
which  it  was  averred  that  defendant  believed  the  statements 
contained  in  said  letters  to  be  true  when  he  spoke  the  words, 
which  averment  was  not  contained  in  the  original  answer. 
This  amendment  was  also  stricken  from  the  files  on  plaintiff's 
motion.  Defendant  then  filed  a  second  amendment  to  his 
answer,  in  which  he  alleged  that  it  was  currently  reported  in 
Winthrop,  before  the  speaking  of  the  words,  that  plaintiff 
was  living  with  a  woman  to  whom  he  was  not  married,  and 
that  he  had  a  lawful  wife  living  at  the  time,  and  that  defend- 
ant  believed  these  reports  when  he  spoke  the  words.     But 
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nents  were  also  stricken  out  by  the  court.  Defend- 
1  these  rulings  as  error. 

aended  abstract  filed  by  the  appellee,  it  is  shown 
st  motion  to  strike  was  confessed  by  defendant;  also 
jeption  was  taken  to  the  order  sustaining  the  motion 
ut  the  second  amendment  to  tlie  answer.  This 
not  denied,  and  it  mnst  be  taken  as  true.  By 
the  first  motion,  defendant  admitted  the  insnfli- 
liat  portion  of  his  answer  to  which  the  motion  was 
lie  clearly  cannot  now  be  permitted  to  question 
ness  of  the  ruling  sustaining  it.  And,  as  he  took 
)n  to  the  order  sustaining  the  motion  to  strike  out 
nts  of  the  second  amendment  to  his  answer,  it  is 
ar  that  he  was  not  entitled  to  have  that  ruh'ng 
and,  by  pleading  over  after  the  court  sustained  the 
strike  out  the  first  amendment  to  his  answer,  he 

error  committed  by  the  court  in  that  ruling.  We 
)re  not  inquire  as  to  the  correctness  of  any  of  the 
e  complained  of. 

5  evidence,  without  any  conflict,  showed  that 
committed  an  assault  and  battery  on  plaintiff.     It 

also  tended  to  show  that  he  inflicted  considerable 

injury   upon   his  person.      The  court  properly 

instructed  the  jury  that  plaintiff  was  entitled  to 
the  first  count  of  his  petition;  that  being  thecount 
cause  of  action  based  on  the  assault  and  battery 
1.     The  jury  were  also  instructed  as  to  the  matters 

should  consider  in  determining  the  amount  which 
as  entitled  to  recover  as  compensation  for  the 
ained  by  him  in  consequence  of  the  assault  and 
They  were  told  that  they  were  at  liberty  to  take 
eration  all  damages  to  plaintiff  for  loss  of  time,  or 

attend  to  his  business,  resulting  from  said  injury, 
d  there  was  such."     Plaintiff  is  a  physician,  and 

of  the  injury  was  engaged  in  the  practice  of  his 
It  is  shown  that  on  the  next  day  after  the  assault 
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he  went  to  Independence  a  neighboring  town,  and  was  exam- 
ined with  reference  to  his  injuries  by  another  physician.  The 
jury  might  have  inferred  from  the  evidence  that  his  ability 
to  attend  to  his  business  was  impaired  by  the  injury,  although 
there  was  no  direct  evidence  of  that  fact;  and  there  was  no 
evidence  that  he  lost  any  time  in  consequence  of  the  injury, 
unless  it  can  be  said  that  the  day  on  which  he  went  to  Inde- 
I)3ndence,  to  be  examined  by  the  other  physician,  was  lost  on 
that  account;  and  there  was  no  evidence  of  the  value  of  his 
time.  The  evidence,  then,  offered  no  basis  from  which  his 
damages  on  account  of  loss  of  time  or  inability  to  attend  to 
business  could  be  estimated.  The  court  therefore  erred  in 
directing  the  jury  that  they  were  at  liberty  to  consider  those 
matters  in  determining  the  amount  of  plaintiff's  damages. 
It  has  so  frequently  been  held  by  this  court  that  it  is  preju- 
dicial error  to  submit  a  material  question  to  the  jury  for  their 
determination  upon  which  there  is  no  evidence  that  it  cannot 
be  necessary  to  here  cite  the  cases  in  which  that  holding  has 
been  made. 

III.  It  is  alleged  in  the  petition  that  the  assault  and  bat- 
tery was  committed  maliciously;  also  that  the  injuries  com- 
3.  ASSAULT  plained  of  were  inflicted  by  defendant  with  his 
exemplary'^  *  ^auds  and  feet.  The  evidence  tended  to  prove 
pfSdfng  war-  that,  wheu  he  commenced  the  assault,  defendant 
Sruction"in-   liad  a  heavy  whip  in  his  hand,  and  that  he  struck 

stractioQ  ap-       ,    .      .  ^  ,  ,  . .  i     . ,        , 

proved.  plamtitt  one  or  more  blows  with  it;  also  that  he 

struck  him  with  his  fist.  The  court  instructed  the  jury  that, 
if  they  found  that  the  assault  and  battery  was  committed 
maliciously,  they  might  assess  exemplary  damages  against 
the  defendant,  and  that,  in  determining  whether  it  was  com- 
mitted maliciously,  they  should,  among  other  circumstances, 
consider  the  instrument  with  which  it  was  committed;  also* 
that,  if  it  was  committed  without  just  cause,  it  was  malicious; 
and  in  another  instruction  they  were  told  that  the  exemplary 
damages,  when  given,  were  assessed  by  way  of  punishment 
for  a  wrongful  act  willfully  or  wantonly  or  maliciously  com- 
Vol.  LXVIII— 15 
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mitted.  The  giving  of  these  instrnctions  is  assigned  as  error. 
It  is  insisted  that  they  are  erroneous  because  (1)  they  are  not 
applicable  to  the  pleadings;  and  (2)  ander  them  the  jury 
was  warranted  in  giving  exemplary  damages  on  proof  merely 
that  the  wrong  was  committed  willfully,  whereas  such  dam- 
ages can  be  assessed  only  in  cases  where  the  wrongful  act 
was  wantonly  or  maliciously  committed.  It  is  said  that  the 
instrnctions  are  not  applicable  to  the  pleadings,  because  it 
was  not  charged  in  the  petition  that  any  instrument  was  used 
by  defendant  in  committing  the  assault  and  battery,  and 
there  was  no  averment  that  the  wrong  was  committed  either 
willfully  or  wantonly. 

We  deem  it  a  sufficient  answer  to  this  objection  to  say  (1) 
that  defendant  could  not  have  been  misled  by  the  slight  vari- 
ance  between  the  allegations  in  the  petition  and  the  proof  as 
to  the  manner  in  which  the  assault  and  battery  was  committed. 
The  circuit  court  therefore  rightfully  disregarded  it.  "  Nq 
variance  between  the  allegations  in  a  pleading  and  the  proof 
is  to  be  deemed  material,  unless  it  has  actually  misled  the 
adverse  party  to  his  prejudice  in  maintaining  his  action  or 
defense  on  its  merits."  Code,  §  2686.  And  (2)  the  allega- 
tion that  the  assault  and  battery  was  committed  maliciously, 
necessarily  implies  that  it  was  willifuUy  and  wantonly  com- 
mitted. To  say  that  the  act  was  committed  with  malice 
is  to  charge  that  it  was  willfully  wrong;  also  that  it  was  com- 
mitted in  disregard  of  the  rights  of  the  one  against  whom  it 
was  committed;  and  an  act  so  committed  is  both  willful  and 
wanton,  in  the  sense  in  which  these  words  are  used  in  the 
instructions. 

The  other  objection  is  equally  without  merit.  Counsel 
assume  that  the  word  "  willfully,"  as  it  is  used  in  the  instruc- 
tions, means  merely  that  the  act  complained  of  was  purposely 
or  intentionally  committed;  and  they  contend  that,  as  the 
injuries  inflicted  upon  plaintiff  might  have  been  purposely 
and  intentionally  inflicted,  and  yet  defendant  not  have  had  aiy 
wrong  motive  or  evil  intention  in  inflicting  them, — as  would 


Digitized  by 


Google 


DECEMBER  TERM,  1885.  227 

Bartle  ▼.  Plane. 

be  true  if  he  had  acted  in  self  defense,—  he  is  not  subject  to 
punishment  merely  because  he  did  the  act  "  willfully."  But 
this  is  not  the  sense  in  which  the  word  is  used  in  the  instruc- 
tion. In  tlie  connection  in  which  it  is  used,  it  expresses  the 
thought  that  the  act  was  committed  with  a  wi'ong  motive,  as 
well  as  that  it  was  intentionally  done.  Malice  is  implied  from 
the  doing  of  an  unlawful  and  injurious  act  with  such  a  motive. 
McCordv.  Iligh^  2i  Iowa,  336;  State  v.  Hessenkamp^  17 
Id.,  25;  Reddin  v.  Gates,  52  Id.,  210. 

Error  is  assigned  on  the  giving  of  other  instructions;  but, 
without  setting  them  out  specifically,  we  deem  it  sufficient 
to  say  that  they  appear  to  us  to  be  correct.  For  the  error 
pointed  out  in  the  second  paragraph  of  the  opinion,  the  judg- 
ment will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Kevebsed. 


Babtlb  v.  Plane.  i  ss  227 

!i28_30y 

1.  Jostioe's  Court:  judgment  on  verdict  which  stated  no 
AMOUNT.  It  is  error  for  a  justice  of  the  peace  to  render  judgment  on 
a  verdict  for  plaintiff  which  fails  to  state  how  much  plaintiff  should 
recover,  where  all  indebtedness  is  denied  by  defendant.  In  such  case 
the  jury  should  have  been  requested  to  retire  and  find  how  much  plaint- 
iff ought  to  recover. 

2. :  :  WBIT  OF  error:   judgment   of  circuit  court. 

Where  in  such  case  a  writ  of  error  was  sued  out,  it  was  error  for  the 
circuit  court  to  render  judgment  upon  the  verdict  against  defendant  for 
costs.  Th*e  judgment  should  have  been  set  aside  and  the  cause  remanded 
to  the  justice  for  further  proceedings. 

Appeal  from  Buchanan  Circuit  Court. 

Monday,  December  21. 

AonoN  before  a  justice  of  the  peace.     Judgment  for  the 
plaintiff,  and  the  defendant  sued  out  a  writ  of  error.     The 
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circuit  court   rendered  judgment  as  stated  in  the  opinion. 
The  plaintiff  appeals. 

J.  J.  Ney^  for  appellant. 
C.  E.  liansier^  for  appellee. 

Seevers,  J. — The  plaintiff  tiled  before  the  justice  of  the 
peace  a  petition,  and  it  was  stated  therein  that  he  had  sold  to 
defendant  a  mower  of  the  value  of  $50;  that  defendant  made 
part  payment  of  said  machine  in  an  old  machine,  and  the 
balance,  $45,  was  to  be  paid  in  cash.  "The  defendant  filed 
an  answer,  and  denied  being  indebted  to  the  plaintiff  in  the 
sum  of  §50,  or  any  other  sum  whatever;  denies  that  he  pur- 
%^hased  the  mower  of  the  plaintiff.''  There  was  a  trial  by 
jury,  and  a  verdict  found  in  these  words:  "We,  the  jury 
in  the  above-entitled  cause,  find  for  the  plaintiff."  The 
defendant  objected  to  the  rendition  of  a  judgment  on  the 
verdict,  but  the  objection  was  overruled,  and  a  judgment 
rendered  against  the  defendant  for  $i5  and  costs;  and  there- 
upon the  defendant  sued  out  a  writ  of  error  from  the  circuit 
court.  Upon  the  trial  in  that  court  the  judgment  of  the  jus- 
tice was  set  aside  and  vacated,  and  judgment  rendered  upon 
said  verdict  in  favor  of  the  plaintiff  and  against  the  defend- 
ant for  costs  only,  and  a  judgment  rendered  in  favor  of  the 
defendant  against  the  plaintiff  for  costs  on  the  writ  of  error. 
The  circuit  court  has  certified  several  questions  upon  which 
the  opinion  of  this  court  is  desired.  Those  only  which  have 
been  argued  by  counsel  will  be  considered. 

I.  We  are  asked — was  it  error  in  the  justice  to  render  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of  $45  and  costs  ?    This 
question  must  be  answered  in  the  afiirmati  ve.     No 

1.  JUSTICE'S  ^ 

mTntoi"ver-  judgment  ou  the  verdict  for  the  plaintiff  could 
BtSted^nS*"  be  rendered,  because  the  jury  failed  to  find  how 
amount.  ^^^^^  ^^^  plaintiff  is  entitled  to  recover.     But 

counsel  for  the  appellant  insist  that   there  was  no  issue  in 
relation   to  the  amount  of  the  recovery^  but   simply  as  to 


Digitized  by 


Google 


DECEMBER  TERM,  1885.  229 

Bartle  v.  Plane. 

whether  the  defendant  purchased  the  machine.  The  petition 
states  that  the  machine  was  of  the  value  of  $50.  The  defend- 
ant denied  being  indebted  to  the  plaintiff  in  any  sum,  and 
denied  havini^  purchased  the  machine.  It  is  quite  clear,  we 
think,  that  the  plaintiff  could  not  have  recovered  if  he  had 
Biinply  proved  that  he  sold  the  defendant  a  machine.  It  was 
essential  that  he  should  prove  its  value.  The  answer  is 
informal,  but  its  sufficiency  cannot  be  doubted  when  it  is 
remembered  that  the  statute  provides  that  an  allegation  of 
value  shall  not  be  deemed  true  by  a  failure  to  controvert  it. 
Code,  §  2712;  Chicago  cfe  S.  W.  R.  Co,  v.  Northwestern 
Packet  Co.^  38  Iowa,  377.  Under  the  pleadings  and  verdict, 
the  justice  erred  in  rendering  the  judgment  he  did.  Counsel 
for  the  appellant  cite  ArmBtrong  v.  Pierson,  15  Iowa,  476; 
Zee  V.  jBradway,  25  Id.,  216;  Higley  v,  Newell^  28  Id.,  516. 
In  our  opinion,  these  cases  are  not  applicable. 

II.     "We  are  asked,  in  substance,  whether  the  circuit  court 
rendered  a  proper  judgment  on  the  verdict.     The  statute  pro- 

^ vides  that  the  ''  court  may  render  final  judgment, 

jadgmentof^'  ^^  ^^^  remand  the  cause  to  the  justice  for  anew 
circuit  court,  trial,  or  such  further  proceedings  as  fihall  be 
deemed  proper,  and  may  prescribe  the  notice  necessary  to 
bring  the  parties  before  the  justice."  Code,  §  3603.  When 
the  verdict  was  returned  the  justice  should  have  caused  the 
jury  to  retire  and  ascertain  the  amount  they  found  to  be  due 
the  plaintiff.  The  circuit  court  could  not  do  this,  nor  can  the 
justice  do  so  now,  we  suppose,  if  the  cause  was  remanded 
with  directions  to  do  so.  Therefore  such  course  should  not 
be  taken.  But  the  defendant  is  not  entitled  to  a  judgment 
on  the  verdict.  The  verdict  is  in  favor  of  the  plaintiff,  and 
no  judgment  should  be  rendered  thereon  against  him  the  effect 
of  which  would  be  a  bar  to  the  plaintiff's  right  to  recover. 
We  think  the  court  erred  in  rendering  any  judgment  on  tlie 
verdict.  The  judgment  of  the  justice  should  have  been  set 
aside  and  the  cause  remanded  for  further  proceedings  before 
the  justice,  as  contemplated  by  the  statute.         Eeveesed. 
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Bolton  v.  Owen. 

1.  Pleading:  dbmurreb  to  answeb  in  denial.  A  demurrer  cannot  be 
sustained  to  an  answer  which  denies  the  material  allegations  of  the 
petition. 

Appeal  from  Linn  District  Court, 

Monday,  December  21. 

[•ION  IN  EQUITY.  The  defendant  is  the  holder  of  a 
r's  certificate  of  sale  of  certain  real  estate  in  Linn 
)\  The  plaintiff  avers  that  he  is  a  junior  lienholder, 
\  such  was  entitled  to  redeem  from  the  sheriff's  sale, 
id  redeem  by  paying,  within  the  time  allowed,  the 
ite  amount  to  the  clerk  of  the  court,  which  redemp- 
noney  so  paid  the  defendant  accepted  and  withdrew 
ihe  clerk,  but  that  the  defendant,  notwithstanding  such 
efuses  to  assign  to  him  his  sheriff's  certificate,  as  by 
e  he  was  bound  to  do.  He  prays,  therefore,  for  a 
I  requiring  the  defendant  to  assign  his  certificate.  The 
lant,  for  answer,  denied  the  material  allegations  of  the 
m,  except  the  facts  of  the  sheriffs  sale  and  his  owner- 
f  the  certificate,  and  denied  expressly  that  the  plaintiff 
,  junior  lienholder.  The  plaintiff  demurred  to  the 
r,  and  the  demurrer  was  overruled.  From  the  ruling 
J  demurrers  the  plaintiff  appeals. 

>.  TT.  WiUon^  for  appellant. 

^.  F.  Fitzgeraldy  for  appellee. 

/^MS,  J. — The  answer  contained  a  denial  that  the 
iff  was  a  junior  lienholder,  and  the  demurrer  admitted 
fact.  Without  being  a  junior  lienholder  he  had  no 
to  redeem.  The  plaintiff,  however,  insists  that  his 
3nt  of  the  money  for  redemption,  and  acceptance  of  the 
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same  by  the  defendant,  should  be  held  t^  estop  the  defendant 
from  denying  his  right  to  redeem.  But  the  fact  of  the 
redemption  by  plaintiff,  and  acceptance  of  the  money  by 
defendant,  was  denied.  We  think  that  the  demurrer  was 
rightly  overruled. 

Affiemed. 


Faibbaibn  v.  Dana  et  al. 

1.  Judgment  for  Costs:  motion  to  set  aside  after  term:  when 
NOT  ALLOWED.  Certain  parties  were  brought  into  thia  case  upon  a 
notice  which  stated  that  no  personal  judgment  was  asked  against  them 
unless  they  defended.  They  appeared,  denied  knowledge  or  informa- 
tion, and  disclaimed  any  interest  in  the  subject  of  the  action,  but 
the  court  rendered  judgment  against  them  for  the  costs  of  the  case,  and 
the  record  was  signed  and  approved  by  the  judge.  At  the  next  term 
these  parties  filed  a  motion  to  retax  costs,  the  object  of  which  really  was 
to  haTe  the  judgment  wholly  set  aside  as  being  unwarranted.  Held 
that  the  court  had  no  power  to  vacate  such  judgment  on  motion  filed 
after  the  term  at  which  it  was  rendered,  the  ground  of  the  motion  not 
being  one  of  the  grounds  named  in  §  3154  of  the  Code. 

Appeal  from  Bremer  Circuit  Court. 

MONDAT,    DeOEMBEB    21. 

This  is  an  appeal  by  defendants  from  an  order  of  the  cir- 
cuit court  sustaining  a  motion  to  retax  costs.  The  facts  are 
stated  in  the  opinion. 

M.  E.  Billings^  for  appellants. 

Gibson  <&  Dawson^  for  appellee. 

Eeed,  J. — The  action  was  brought  by  plaintiff  against  the 
surviving  children  of  Stillman  Dana,  deceased,  to  foreclose 
their  equity  of  redemption  in  certain  real  estate  on  which  he 
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claimed  a  mortgage  lien  under  a  mortgage  executed  by  said 
Dana,  in  liis  life-time,  to  one  James  0.  Knight.  The  execu- 
trix of  said  Stillman  Dana  intervened  in  the  action,  and  she 
and  the  defendants  filed  a  cross-petition,  in  which  they  alleged 
that  the  full  amount  of  the  debt  secured  by  said  mortgage 
liad  been  paid  by  said  Dana  to  the  mortgagee  before  the 
mortgage  was  assigned  to  plaintiff,  and  the  prayer  of  the 
cross-petition  was  for  the  cancellation  of  the  mortgage,  and  of 
the  notes  which  evidenced  the  debt  secured  by  it.  Knight, 
the  mortgagee,  was  also  deceased,  and  his  widow  and  surviv- 
ing children  were  made  parties  to  the  cross-petition.  They 
were  advised  by  the  original  notice  served  upon  them  that 
no  personal  judgment  or  costs  would  be  demanded  against 
tliem  unless  they  defended.  They  appeared  in  the  action, 
however,  and  tiled  an  answer,  in  one  paragraph  of  which 
they  denied  that  they  had  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegations  of  the  cross- 
petition,  and  in  another  paragraph  they  denied  all  intei*estin 
said  mortgjige,  or  in  the  debt  secured  by  it,  or  in  the  prop- 
erty covered  by  it.  A  judgment  was  entered  in  accordance 
with  the  prayer  of  the  cross-petition.  The  decree  contained 
the  following  provision:  "And  the  defendants  and  inter- 
venor  Dana  shall  recover  their  costs  herein,  taxed  at  seventy- 
seven  dollars  and  ninety-five  cents,  against  plaintiffs  and 
interpleaded  defendants  Knights."  At  the  next  term  after 
the  one  at  which  the  record  of  this  judn^ment  was  signed  and 
approved  by  the  judge,  the  Knights  filed  the  motion  on 
which  the  order  was  made  from  which  this  appeal  was  taken. 
It  is  alleged  in  the  motion  that  all  of  the  costs  of  the  pro- 
ceeding had  been  erroneously  and  improperly  taxed  to  these 
parties,  and  they  asked  that  the  costs  be  so  retaxed  as  that 
no  portion  of  them  should  be  taxed  to  them.  The-  motion 
was  resisted  by  the  Danas,  on  the  grounds  (I)  that  the  lia- 
bility of  the  movers  for  the  costs  was  determined  by  the 
judgment,  and  the  court  had  no  power,  at  a  term  subsequent 
to  the  one  at  which  the  judgment  was  signed  and  approved, 
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to  modify  it  or  alter  its  terms;  and  (2)  that,  as  the  parties, 
notwithstanding  they  were  notified  that  no  claim  for  costs 
would  be  made  a^inst  them  unless  they  defended,  had  filed 
an  answer  which  placed  upon  the  defendants  and  intervcnor 
the  burden  of  proving  the  allegations  of  their  cross-petition, 
they  were  liable  for  the  costs  incurred  in  the  trial  of  the  issue 
thus  made. 

The  cause  is  certified  to  us  by  the  trial  judge,  and  the 
question  which  we  are  asked  to  determine  is  as  to  the  correct- 
ness of  the  ruling  of  the  circuit  court  in  overruling  these 
objections.  The  first  question,  then,  is  whether  the  court 
had  jurisdiction  to  modify  or  change  the  terms  of  the  judg- 
ment on  motion  at  a  term  subsequent  to  the  one  at  which 
the  record  was  approved.  It  will  be  observed  that  the  mov- 
ers are  not  seeking  relief  against  one  or  more  items  of  costs 
which  were  erroneously  or  illegally  taxed  to  them;  but,  in 
efi*ect,  they  ask  that  the  provision  of  the  judgment  which 
renders  them  liable  for  the  costs  be  set  aside  and  canceled. 
If  a  provision  in  a  judgment  for  the  recovery  of  costs  by 
the  successful  party  against  his  adversary  is  an  adjudica- 
tion of  the  legal  rights  of  the  parties,  it  is  clear,  we  think, 
that  the  court  has  no  power,  at  a  subsequent  term,  to  modify 
or  change  it,  except  for  one  of  the  causes  enumerated  in  sec- 
tion 3154  of  the  Code,  as  ground  for  vacating  or  modifying 
a  judgment. 

True,  it  is  provided  by  section  2944  that  "  any  person 
aggrieved  by  the  taxation  of  a  bill  of  costs  may,  upon  appli- 
cation, have  the  same  retaxed  by  the  court."  But  in  our 
opinion  this  provision  affords  a  remedy  only  against  errors 
occurring  in  the  taxation  of  the  items  of  costs.  It  is  made 
the  duty  of  the  clerk  to  tax,  in  favor  of  the  party  recovering 
costs,  the  allowance  of  his  witnesses'  fees,  the  fees  of  oflScers, 
etc.  Section  2942.  And  section  2944  provides  a  remedy 
for  any  errors  committed  by  him  in  the  performance  of  this 
merely  ministerial  duty.  It  is  provided  by  section  2933  that 
"  costs  shall  be  recovered  by  the  successful  against  the  losing 
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irty.  But  where  the  party  is  successful  as  to  a  part  of  his 
jmand,  and  fails  as  to  part,  unless  the  case  is  otherwise  pro- 
ded  for,  the  court  may,  on  rendering  judgment,  make  an 
[uitable  apportionment  of  costs."  Under  other  provisions 
le  party  may  be  required  to  pay  the  fees  of  witnesses,  or 
Beers  who  render  services  in  connection  with  the  case,  in 
Ivance,  and  he  may  be  compelled  to  pay  other  costs  accru- 
g  in  the  case  if  they  cannot  be  collected  from  the  adverse 
irty.  Under  the  provision  quoted  above,  he  is  entitled  to 
ive  his  right  to  recover  such  costs  determined  by  the  judg- 
ent.  It  is  true,  this  is  not  one  of  the  rights  for  the  pro- 
ction  or  enforcement  of  which  the  action  is  primarily 
•ought  and  prosecuted.  But  it  results  to  him,  under  the 
w,  as  an  incident  of  the  action;  and  is  as  certainly  deter- 
ined  by  the  judgment  as  are  those  rights  which  are  the 
bject  of  the  action.  We  think,  therefore,  that  the  provis- 
n  of  the  judgment  set  out  above  is  an  adjudication  of  a 
lestion  which  the* parties  were  entitled  to  have  determined 
r  the  judgment;  and  it  is  conclusive  of  their  rights  as  to 
at  question.  The  case  is  not  brought  within  any  of  the 
ovisions  of  section  3154;  that  is,  nothing  is  shown  which, 
ider  the  provisions  of  that  section,  is  made  a  ground  for 
.eating  or  modifying  the  judgment.  We  think,  therefore, 
at  the  court  had  no  power  to  make  the  modification  asked 
the  motion.  As  we  reach  this  conclusion,  it  is  unneces- 
ry  to  consider  the  other  question  certified,  viz.,  whether 
pellees  could  properly  be  charged  with  the  costs  of  the 

se. 

Keyebsed. 
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Eydee  &  Metcalf  V.  Cobb. 
Cobb  v.  Sooville  et  al. 

1.  Priority  of  Liens:  mortgaob  and  mechanic's  lien:  pacts  con- 
sidered. S.  had  contracted  for  the  conveyance  to  him  of  certain  real 
estate,  but  it  was  not  conveyed  to  him,  and  he  did  not  take  possession, 
till  Febmary  4,  1882,  but  he  was  about  the  premises,  and  to  some  extent 
had  control  of  a  portion  thereof,  prior  to  that  time,  and  he  had  con- 
tracted for  lumber  to  repair  the  premises,  but  the  lumber  for  which  the 
lien  was  claimed  had  not  been  delivered.  S.,on  the  day  when  the  con- 
Yeyajice  was  made  to  him,  mortgaged  the  premises  to  C,  and  the  con- 
veyance and  mortgage  were  duly  recorded.  C.  had  no  actual  notice  of 
the  contract  for  the  lumber,  and  there  was  nothing  about  the  place  to 
indicate  that  repairs  were  about  to  be  commenced;  neither  did  C.  know 
anything  of  S/s  interest  in  the  premises  prior  to  the  date  of  the  deed. 
Held  that  the  mortgage  was  the  prior  lien. 

Appeals  from  BuGhanan  Circuit  Court, 

Monday,  December  21. 

The  plaintiff  commenced  an  action  to  establish  a  mechan- 
ic's lien,  and  the  appellant  commenced  ajjf  action  to  foreclose 
a  mortgage  on  the  same  real  estate.  The  actions  were  tried 
together,  and  the  court  fotmd  and  adjudged  that  the  lien  of 
the  plaintiff  was  prior  and  superior  to  the  lien  of  the  mort- 
gage, and  the  defendant  in  the  first  action,  and  plaintiff  in 
the  last,  appeal. 

Lake  <&  Ha/rmon^  for  appellant. 

J.  H.  <&  JS.  J.  Williamson  and  Z.  P.  Hiohy  for  appellees. 

Sbbvbes,  J. — The  plaintiffs  claim  to  have  the  prior  lien  on 
real  estate,  on  the  ground  that  they  furnished  certain 
material  for  the  erection  of  a  building  on  the  real  estate,  and 
the  defendant  claims  that  he  has  the  prior  lien  under  a  mort- 
gage on  the  same  real  estate.     The  question  of  priority  is 
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the  only  one  we  are  required  to  determine.     We  find  the 
facts  to  be  tliat  prior  to  January,  18S3,  one  Patterson  owned 
the  real  estate  and  was  in  possession.     On  or  about  the  four- 
teenth day  of  that  month  the  defendant  Scoviile  purchased  it. 
This  contract  was  oral,  and  Patterson  remained  in  possession 
until  the  fourth  day  of  February,  1882,  when  he  conveyed 
the  premises  to  Scoviile,  who,  on  the  same  day,  executed  the 
mortgage    to    the   defendant   Cobb.     The   conveyance   and 
mortgage  were  duly  recorded.     We  have  said  that  Patterson 
remained  in  possession  until  the  conveyance.     While  this  is 
true,  it  is  also  true  that  Scoviile  was  about  the  premises,  and, 
to  some  extent  at  least,  had  control  of  a  portion  thereof  prior 
to  that  time.     He  caused  to  be  constructed  or  repaired  an 
ice-house  on  the  premises,  and  caused  the  same  to  be  filled 
with  ice.     The  lumber  for  making  the  repairs  or  construct- 
ing the  ice-house  was  procured  from  the  plaintiff's  prior  to 
the  execution  of  the  conveyance  and  mortgage,  and  possibly 
as  early  as  the  fourteenth  day  of  January,  1882.     The  real 
estate  is  situate  in  the  town  of  Winthrop.     At  the  time  of 
the  purchase,  and  until  after  the  execution  of  the  mortgage, 
Scoviile  resided   with  his  family    about  eight   miles  from 
Winthrop.     Cobb  iaia  resident  of  Wisconsin,  and  arrived  at 
Winthrop  a  day  or  two  prior  to  the  execution  of  the  mort- 
gage, and  went  to  the  residence  of  Scoviile,  where  it   was 
executed.     He  had  no  knowledge  of  the  purchase  until  the 
execution  of  the  mortgage,  and  he  had  no  actual  knowledge 
that  Scoviile  had  contracted  for  material,  or  intended  to  con- 
struct or  improve  any  building  on  the  premises,  until  long 
after  the  execution  of  the  mortgage.     The  mortgage,  there- 
fore, is  the  prior  lien,  unless,  under  the  circumstances,  Cobb 
was  bound  to  take  notice  that  plaintiffs  had  furnished,  or 
contracted  to  furnish,  the  building  materials  at  the  time  the 
mortgage  was  executed.     The  petition  states  that  plain tiflfs, 
under  an  oral  contract  with  the  defendant  Scoviile,  furnished 
lumber  and  other  materials  "for  an  addition  to  and  improve- 
ment of  a  certain  two-story  frame  hotel,  situated,"  etc.    The 
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plaintiffs    charged    Scoville    on    their  books   with   certain 

"materials  on  the  fourteenth  day  of  January,  1882;  and,  con- 

^^ing  that  the  contract  for  material  was  made  at  that  time, 

^©  are  nnable  to  find  from  the  evidence  that  any  material 

Was  delivered  on  the  premises  until  after  the  execution  of 

tae  mortgage^  unless  possibly  for  the  construction  or  repair 

^^  tile    ice-house,  and  it  will  be  observed  that  no  lien  is 

<ilaimed  for  such  material,  conceding  it  to  have  been  furnished 

^^  January,  1882.     There  is  no  evidence  which  tends  to  show 

^t  tliere  was  anything  on  or  done  to  the  premises,  except 

^^^^e-house,  which  would  indicate  to  any  one  that  repairs 

.    ^"^provements  to  the  buildings  or  premises  were  about  to 

"^^tumenced  at  the  time  the  mortgage  was  executed. 
au     ^^ceding  that  Scoville,  under  the  oral  contract  of  pur- 
^^  Txiade  in  January,  1882,  obtained  an  equitable  title  to 
(it  Vuterest  in  the  premises,  Cobb  had  no  notice  of  such  title, 
\  ^^A  he  was  not  bound  to  know,  at  the  time  the  mortgage 

^as  taken,  that  the  plaintiffs  had  entered  into  a  contract, 
prior  to  that  time,  to  furnish  certain  materials  for  the  con- 
struction and  repair  of  a  building  on  said  premises,  unless 
there  was  something  on  the  premises,  or  their  condition 
was  such,  as  to  require  him  to  take  notice  that  repairs  or 
improvements  on  the  real  estate  was  contemplated. 

Kevebsed. 
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S  ^'     Wells  &  Co.  v.  Sabelowitz,  Defendant,  and  Frank  Bros. 


.«    238/ 


&  Co.,  Intervenors. 
Stein  v.  The  Same. 

1.  Chattel  Mortgage:  attachment  of  mortgaged  propkrtt:  sec- 
ond mortgage  subsequent  to  attachment:  which  prevails. 
The  interest  retained  by  the  mortgagor  of  personal  property  in  the  prop- 
erty mortgaged,  where  the  mortgagee  has  the  right  at  any  time  to  take 
possession,  cannot  be  levied  on  and  sold  under  execution  or  attachment 
agrainst  the  mortgagor,  but  he  may  incumber  it  with  a  second  mortgage. 
(See  cases  cited.)  Accordingly,  where  the  property  was  seized  under  a 
writ  of  attachment  against  the  mortgagor  and  he,  while  it  was  in  the 
custody  of  the  oflScer  under  such  seizure,  executed  a  second  mortgage 
upon  it,  held  that  the  second  mortgagee  was  entitled  to  the  property,  or 
its  proceeds,  as  against  the  attaching  creditors. 

Appeals  from  Floyd  District  Court. 

MoNDAT,  December  21. 

These  causes  involve  the  same  questions,  and  will  be  dis- 
posed of  in  one  opinion.  The  controversy  is  between 
plaintiffs,  who  are  attaching  creditors,  and  the  intervenors, 
who  hold  a  chattel  mortgage  on  the  property  which  is  the 
subject  of  the  controversy.  The  material  facts  are  stated  in 
the  opinion.  Intervenors  recovered  in  the  district  court. 
Plaintiffs  appeal. 

P.  TT.  Burr^  for  appellants. 

Gibson  (6  Dawson  and  (7.  A.  Z.  Hoszell,  for  appellees. 

Keed,  J. — On  the  thirtieth  day  of  December,  1884,  the 
defendant,  Sabelowitz,  executed  two  chattel  mortgages,  each 
of  which  covered  the  entire  stock  of  goods  and  merchandise 
in  the  building  occupied  and  used  by  him  as  a  store.  One 
of  said  mortgages  was  executed  to  Joseph  Hershburg,  and 
was  given  to  secure  an  indebtedness  of  $850.     The  other 
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mortgage  was  given  to  The  First  National  Bank  of  Rock- 
ford  to  secure  an  indebtedness  of  $400.  Said  mortgages  were 
duly  recorded  on  the  day  of  their  execution,  and  each  con- 
tained the  provision  *'  that,  in  case  of  default  made  in  the 
payment  of  the  above-mentioned  promissory  notes,  or  when- 
ever the  mortgagee  shall  choose  so  to  do,  then,  and  in  that 
case,  it  shall  be  lawful  for  said  mortgagee  or  his  assigns,  by 
himself  or  agent,  to  take  immediate  possession  of  said  goods 
and  chattels  wherever  found,  possession  of  these  presents 
Wing  sufficient  therefor,  and  to  sell  the  same  at  public  auc- 
tion, or  so  much  thereof  as  shall  be  suflScient  to  pay  the 
amount  due  thereon."  On  the  first  day  of  January,  1885, 
the  plaintiffs  each  instituted  an  action  on  a  money  demand 
against  Sabelowitz,  in  which  writs  of  attachment  were  sued 
oat,  on  which  the  sheriff,  on  the  second  day  of  January, 
seized  the  property  covered  by  said  mortgages.  At  the  time 
of  this  seizure  Sabelowitz  was  in  possession  of  the  property. 
On  the  third  day  of  January,  Sabelowitz  executed  to  inter- 
venors  a  chattel  mortgage,  covering  the  same  stock  of  goods, 
to  secure  an  indebtedness  of  $1,000  to  them.  On  the 
thirteenth  of  January,  Hershberg  and  the  bank  delivered 
their  mortgages  to  the  sheriff,  and  directed  him  to  foreclose 
the  same  by  selling  a  sufficient  amount  of  the  mortgaged 
property  to  pay  their  debts  and  the  cost  of  foreclosure.  The 
sheriff  thereupon  set  apart  so  much  of  the  stock  as  he  thought 
would  be  sufficient  for  the  payment  of  the  indebtedness  to 
the  mortgagees,  and  from  which  he  realized  more  than 
enough  to  pay  the  debts  and  the  costs  of  the  sale.  The  sub- 
ject of  the  controversy  between  the  parties  is  the  portion  of 
the  property  which  was  not  disposed  of  under  the  mortgage 
sale,  and  the  money  derived  from  the  sale  of  that  portion  of 
the  stock  which  was  sold  in  excess  of  the  mortgage  debts 
and  costs  of  the  foreclosure.  When  interveners'  mortgage 
was  executed,  the  property  was  in  the  possession  of  the 
sheriff,  who  was  holding  it  under  the  levy  of  the  attachments. 
If  a  lien  was  created  by  the  levy  of  the  writs,  it  is  clear  that 
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the  interest  acquired  by  intervenors  by  virtue  of  their  mort- 
gage is  junior  to  such  lien;  for,  as  the  sheriff  was  in  the 
actual  possession  of  the  property  at  the  time,  they  were 
charged  with  notice  of  the  right  under  which  he  held  it. 
But  it  has  often  been  held  by  this  court  that  the  interest 
letained  by  the  mortgagor  of  personal  property  in  the  prop- 
erty, where  the  mortgagee  has  the  right  at  any  time  to  take 
possession,  cannot  be  levied  on  and  sold  on  execution  against 
him.  See  Campbell  u.  Leonard^  11  Iowa,  489;  Bindskoff 
V.  Lfjman^  16  Id.,  260;  Gordon  v,  Ilarduiy  33  Id.,  550; 
Vanslyck  V,  Milhy  34  Id.,  375;  WelU  v.  Chapman^  59  Id., 
658. 

Counsel  for  appellant  contends,  however,  that,  while  the 
interest  of  the  mortgagor  in  the  property  cannot  be  levied 
on  and  sold  on  execution,  it  yet  may  be  seized  on  attachment, 
and  that  it  is  the  duty  of  the  officer  serving  the  writ  to  levy 
on  such  property,  if  none  can  be  found  belonging  to  the 
debtor  which  is  unincumbered.  lie  insists  that  section  296i 
of  the  Code  imposes  this  duty  on  the  officer.  The  section  is 
as  follows:  "The  sheriff  shall,  in  all  cases,  attach  the 
amount  of  property  directed,  *  *  *  giving 
that  in  which  the  defendant  has  a  legal  and  unquestionable 
title  a  preference  over  that  in  which  his  title  is  doubtful,  or 
only  equitable."  But,  in  our  opinion,  this  section  should  be 
regarded  as  defining  the  duty  of  the  officer  as  to  the  order  in 
which  property  should  be  seized  upon  the  writ,  rather  than 
as  creating  a  rule  as  to  the  interest  of  the  debtor  which  may 
be  levied  on  under  it.  The  writ  commands  the  officer  to 
seize  an  amount  of  property  belonging  to  the  defendant  suf- 
ficient to  satisfy  the  debt,  and  the  section  of  the  statute 
directs  him  as  to  the  manner  in  which  he  is  to  perform  the 
duty  imposed  upon  him.  In  executing  the  writ,  he  is 
required  to  seize  property  in  which  the  defendant  has  an 
unquestionable  title  before  resorting  to  that  in  which  his 
title  is  doubtful,  or  only  equitable.  He  is  empowered  by  the 
writ  to  levy  upon  any  property  in  which  the  defendant  has 
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an  interest  which  is  capable  of  being  appropriated  in  satis- 
faction of  the  debt,  but  by  the  statute  he  is  required  to 
exhaust  that  to  which  the  title  is  clear,  before  seizing  any  in 
which  the  interest  of  the  defendant  is  doubtful  or  contingent. 
The  reason  of  the  holding  that  the  interest  of  tlie  mortgagor 
in  the  mortgaged  property  cannot  be  levied  on  and  sold  on 
execution  is,  not  that  he  has  no  interest  therein  which  could 
be  appropriated  in  satisfaction  of  his  debts,  but  that  the 
statutes  of  the  state  have  made  no  provision  under  which  his 
interest  can  be  appropriated  to  that  object  by  judicial  sale. 
The  mortgagor  retains  an  interest  in  the  property  which  he 
may  dispose  of  by  a  subsequent  mortgage,  and  which  will 
pass  to  his  assignee  under  a  general  assignment.  Tootle  v, 
Taylor^  G4  Iowa,  629;  Gimhle  v.  Ferguson^  58  Id.,  414. 
But  his  interest  is  of  such  a  nature  that  it  cannot,  in  the 
absence  of  statutory  provisions,  be  transferred  by  judicial 
process;  and  we  have  no  provision  under  whicii  it  can  be  so 
appropriated.  The  district  court  correctly  held  that  plaint- 
iffs obtained  no  lien  on  the  property  by  the  levy  of  their  writs 
of  attachment. 

Affirmed. 


Faville  et  al.  v.  Shehan  et  al. 

1.  Sale  of  Corporation  Stock:  false  representations:  presump- 

TfON  OP  INNOCENCE.  In  a  common-law  action  for  daraaffes  on  account 
of  false  representations  inducinjf  the  purchase  of  corporation  stock, 
where  the  defendants  are  alleged  to  be  officers  of  the  corporation,  held 
that  the  presumption  of  innocence  which  obtains  in  criminal  and  penal 
cases  does  not  obtain  in  defendants'  favor,  and  that  a  preponderance  of 
the  evidence  is  all  that  is  required  to  justify  a  recovery. 

2.  Jury:  DisQUALiPiCATtON  op  juror:  waiver  by  pailure  to  exam- 

ine. Where  a  party  in  a  civil  case,  in  the  absence  of  concealment  or 
fraud  on  the  part  of  his  adversary,  accepts  a  juror,  without  examination 
as  to  his  qualifications,  he  waives  objections  on  account  of  want  of 
qualifications  discovered  afterwards.  The  rule  in  criminal  cases  is  dif» 
ferent.    See  cispsfitpd  in  opinion. 

Vol.  LXVITI— 10 
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3.  Praotice  in  Supreme  Court:  krrors  not  assigned  not  consid- 
ered. 

Appeal  from  Mitchell  District  Court, 

Monday,  December  21. 

Action  to  recover  for  false  and  fraudulent  representations 
made  by  defendants,  inducing  plaintiffs  to  purchase  certain 
stock  of  the  Mitchell  County  Creamery.  There  was  a  judg- 
ment upon  a  verdict  against  Daniel  Shehan,  who  appeals  to 
this  court. 

J,  H,  Sweneij^  for  appellant. 

W.  S.  Eaton^  and  Z.  M,  Rijce.  for  appellee. 

Beck,  Ch.  J. — I.  The  petition  alleges  that  defendants,  to 
induce  plaintiffs  to  purchase  certain  stock  of  a  corporation 
1.  sALEofcor-  c^ll*^^  ^'^®  "Mitchell  County  Creamery,"  repre- 
stock-Taise  sented  that  the  corporation  was  without  debt,  and 
I'XiS^'^ij'Je-'     the  stock  was  valuable,  when  in  truth  the  corpor- 

Humption  of  .  .111.  1  1     a     ii 

innoceuce.  atiou  was  indebted  m  a  large  sum;  that  the 
plaintiffs,  relying  upon  these  false  representations,  which 
were  made  for  the  purpose  of  deceiving  them,  purchased  and 
paid  for  the  stock.  It  is  alleged  that  one  of  the  defendants 
is  the  president  and  the  other  the  secretary  of  the  corpora- 
tion. 

II.  The  district  court  instructed  the  jury  that  the  bur- 
den rested  upon  the  plaintiifs  to  prove,  by  a  preponderance 
of  evidence,  the  allegations  of  the  pstition.  The  defendants 
ask  the  court  to  direct  the  jury  that,  in  determining  whether 
the  representations  were  intentionally  made,  they  must  con- 
sider the  presumption  of  defendants'  innocence;  and,  to 
authorize  a  verdict  against  defendants,  the  evidence  for  the 
plaintiffs  must  not  only  overcome  all  evidence  introduced 
against  them,  but  also  the  presumption  of  defendants'  inno- 
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cence.  This  instruction  was  refused.  These  rulings  by  the 
court  upon  the  instructions  are  now  made  the  subject  of  com- 
plaint. 

III.  Counsel  for  defendants  maintain  that  the  action  is 
brought  upon  Code,  §  1071,  which  provides  that  intentional 
frauds  in  deceiving  the  public  or  individuals  in  relation  to 
the  means  or  liabilities  of  corporations  shall  be  punished  by 
fine  and  imprisonment,  and  any  one  suffering  injury  from 
such  frauds  may  recover  damages  against  those  guilty 
thereof;  and  that,  as  recovery  is  sought  under  this  penal 
statute,  the  rule  of  presumption  as  to  innocence  prevailing 
in  criminal  and  penal  cases  must  obtain  in  this  case.  Kight 
here  is  counsel's  mistake.  The  action  is  not  brought  under 
the  statute,  and  does  not  purport  to  be.  There  is  nothing 
in  the  petition  showing  any  such  purpose  of  the  pleader 
drawing  it.  It  alleges  that  defendants  are  officers  of  the  cor- 
poration. But  this  allegation  may  be  regarded  as  showing 
the  intentional  misrepresentations  of  defendants.  They 
would  be  presumed,  as  officers,  to  know  whether  the  corpor- 
ation was  or  was  not  indebted.  The  case  presented  by  the 
petition  is  simply  one  to  recover  for  false  and  fraudulent  rep- 
resentations, inducing  the  purchase  of  the  stock, — a  cause 
of  action  at  common  law.  In  this  view  of  the  case  the  court 
correctly  instructed  the  jury. 

IV.  There  may  have  been  questions  as  to  the  misjoinder 
of  defendants,  but  they  are  not  before  us  upon  this  appeal. 

V.  One  of  the  jurors  trying  the  cause  was  not  a  resident 
of  the  state.  A  motion  to  set  a^ide  the  verdict  on  that  ground 
2.  jdby:  ^^^®    overruled.     Neither   party    knew   that    the 

cat?ono?'  juror  was  not  an  elector  of  the  state,  and  he  was 
ier*by^1t  uot  examined  upon  this  point  as  to  his  qualifica- 
amine.  '  tious.  We  think  the  rule  is  well  settled  that, 
when  a  party  in  a  civil  case  accepts  a  juror  without  exam- 
ination as  to  his  qualifications,  he  waives  objections  on 
account  of  want  of  qualifications  of  the  juror  discovered 
afterwards.     Of  course,  concealment  or  fraud  of  the  other 
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party  inducing  the  acceptance  of  the  jnror  would  take  a  case 
out  of  the  rule.  A  different  rule  applicable  to  criminal 
cases  was  recognized  in  State  v.  Groome^  10  Iowa,  308.  We 
are  not  disposed  to  extend  the  doctrine  of  that  decision  to 
civil  cases.  In  support  of  the  conclusions  we  have  announced, 
see  the  following  cases:  Rockwell  v.  Eldei'kin^  19  Wis., 
J>88;  Wilcox  v.  SaunderSy  4  Neb.,  569;  Waasum  v,  Feeney^ 
121  Mass.,  93;  Watts  i\  Ruth,  30  Ohio  St.,  23;  State  v. 
lUrhkle,  27  Kan.,  308;  Croy  v.  State  32  Ind.,  384;  JUeeh 
V.  State,  57  Ga.,  329;  State  v.  Powers,  10  Or.,  145; 
McDonald  v.  Beall,  55  Ga.,  288;  Jameson  v.  Androscog- 
gin R^y  Co,,  52  Me.,  412;  Manion  v.  Flynn,  39  Conn., 
330.  Other  cases  in  harmony  with  these  could  also  be  cited. 
VI.  Counsel  for  the  defendants  complain  that  the  circuit 
court  overruled  a  motion  by  defendants  for  separate  trials. 

3.  PRACTICE     But  this  ruling  is  not  assigned  as  error.     It  can- 
in  supreme  *=*  " 

n^tassi^ned'  ^^^'  therefore,  be  considered  upon  this  appeal, 
not  consider-  rpfjg  foregoing  discussion  disposes  of  all  qnes 
tions  in  the  case.     The  judgment  of  the  circuit  court  is 

Affirmed. 


Fanning  v.  Krapfl. 

1.  Orig^inal  Notice:  service  by  publication:  the  initials  of 
defendant's  name  transposed:  other  designation  of  defend- 
ant: AVERMENTS  OF  PETITION  TO  AID.  In  an  Original  ootice  served 
by  publication  the  initial  letters  of  defendant's  name  were  transposed, 
but  she  was  also  designated  in  the  notice  as  the  wife  of  J.  C.  H.,  and  it 
was  held  in  a  former  appeal  in  this  action  (to  set  aside  a  sheriff  'a  deed 
based  upon  such  notice)  that  the  notice  did  not  give  the  court  jurisdic- 
tion of  the  defendant.  See  61  Iowa,  417.  After  the  cause  was 
remanded  the  defendant  in  this  action  amended  his  answer,  setting  up 
that  the  defendant  thus  served  was  in  fact  the  wife  of  J.  C.  H.  when 
said  notice  was  published,  and  when  the  judgment  was  rendered,  and 
that  she  was  better  known  in  the  county  where  the  action  was  pending 
as  the  wife  of  J.  C.  H.  than  by  her  Christian  name,  or  by  the  initials  of 
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that  name.  Ifeld  that  the  notice  as  published,  conceding  the  truth  of 
such  aTerments,  was  sufficient  to  ^ve  the  court  jurisdiction  of  said 
defendant,  and  that  it  was  error  for  the  court  to  strike  out  the  aver- 
ments as  immaterial. 

• 

2.  Judgment:  jurisdiction:  notice  by  publication:  collateral 
AT  FACE.  Where  the  court  rendered  judgement  on  a  notice  by  publica- 
tion, it  must  necessarily  have  determined  that  the  service  and  proof  of 
service  were  sufficient,  and  the  sufficiency  thereof  cannot  be  assailed  in 
a  collateral  proceedinsr  to  set  aside  a  sheriff  *&  deed  made  pursuant  to  the 
judgment  so  rendered. 

Appeal  from  Dubuque  District  Court. 

Monday,  December  21. 

This  is  an  action  in  equity  to  set  aside  a  sheriff's  deed  to 
certain  real  estate,  and  to  quiet  the  title  thereto  in  plaintiff. 
The  district  court  entered  judgment  for  plaintiff,  granting 
the  relief  demanded  in  the  petition.  Defendant  appeals. 
For  former  opinion  see  61  Iowa,  417. 

Utt  Bros,  and  Jf.  JJ.  Beach^  for  appellant. 

McCeney  i&  0^ Donnelly  for  appellee. 

Reed,  J. — I.  It  is 'alleged  in  the  petition  that  the  real 
estate  in  controversy  was  conveyed  to  W.  K.  I.  Hopkins  in 
1.  ORIGINAL  trust  for  T.  Phelia  Boyd  Hopkins  and  her  chil- 
iSf'^p^bu-  dren,  and  that  plaintiff  acquired  title  thereto  by 
Suais'of  de-    a  conveyance  from  said  trustee.     It  is  also  alleged 

fcndant'it 

name  trans-     that  while  the  title  was  in  said  trustee  the  defend- 

posed :  other  ,     ,  .  .  ^  _ 

defendant"^'  aut  procured  the  premises  to  be  sold  on  a  special 
petuiotfto^'  execution  issued  on  a  judgment  rendered  in  the 
**^'  circuit   court  of  Dubuque  county  in  favor  of 

defendant  and  against  John  C.  Hopkins  for  $393.98,  and  for 
the  foreclosure  of  a  mechanic's  lien,  and  that  he  became  the 
purchaser  thereof,  and  that  a  deed  was  executed  to  him  by 
the  sheriff  under  said  sale.  But  it  is  alleged  that  said  judg- 
ment was  void  for  the  reason  that  the  court  did  not  have 
jurisdiction  of  said  T.  Phelia  Boyd  Hopkins.     It  is  shown 
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that  said  judgment  was  rendered  on  a  service  of  the  original 
notice  by  publication.  A  copy  of  said  notice  is  set  out  in 
the  petition,  and  it  appears  therefrom  that  the  notice  was 
directed  to  John  C.  Hopkins,  P.  T.  B.  Hopkins,  his'wife,  and 
W,  R.  I.  Hopkins,  trustee.  It  is  also  shown  that  the  par- 
ties were  described  in  the  same  manner  in  the  petition.  The 
cause  has  once  before  been  in  this  court.  See  Gl  Iowa,  417. 
That  appeal  was  from  an  order  of  the  district  court  sustain- 
ing a  demurrer  to  the  petition,  and  this  court  held  that  the 
service  by  publication  of  an  original  notice  directed  to  P.  T. 
B.  Hopkins,  wife  of  John  C.  Hopkins,  did  not  give  the  court 
jurisdiction  of  T.  Phelia  Boyd  Hopkins  or  T.  P.  B.  Hop- 
kins. It  was  also  held  that,  as  there  was  no  express  aver- 
ment in  the  petition  that  T.  P.  B.  Hopkins  was  in  fact  the 
wife  of  John  C.  Hopkins  when  the  judgment  was  rendered, 
the  case  was  not  aided  by  the  recital  in  the  notice  describing 
P.  T.  B.  Hopkins  as  the  wife  of  John  C.  Hopkins.  When 
the  cause  was  remanded  to  the  district  court,  the  defendant 
filed  an  answer  in  which  it  was  alleged  that  T.  P.  B.  Hop- 
kins was  in  fact  the  wife  of  John  C.  Hopkins  when  said 
notice  was  published,  and  when  the  judgment  was  rendered, 
and  that  she  was  better  known  in  Diibuque  county  as  the 
wife  of  John  C.  Hopkins  than  by  her  Christian  name,  or  by 
the  initial  letters  of  that  name.  But  the  district  court 
struck  this  averment  out  of  the  answer  on  motion,  thus  hold- 
ing, in  effect,  that  the  publication  of  the  notice  to  P.  T.  B. 
Hopkins,  wife  of  John  C.  Hopkins,  did  not,  conceding  the 
truth  of  these  allegations,  give  the  court  jurisdiction  of  T. 
P.  B.  Hopkins. 

It  is  said  in  the  former  opinion  "  that  a  published  notice 
is  not  necessarily  sufficient  if  it  is  such  that  the  defendant, 
upon  actually  seeing  it,  would  probably  conclude  that  it  was 
intended  for  him.  The  office  of  the  notice  is  in  part  to  give 
the  pendency  of  the  action  notoriety.  It  should  be  such 
that  others  than  the  defendant,  seeing  it,  and  knowing  the 
defendant,  or  knowing  of  him,  would  not  probably  bo  misled 
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by  it  as  to  the  person  for  whom  it  was  intended."  This,  it 
seems  to  us,  lays  down  the  correct  rule  on  the  subject.  The 
notice  should  describe  the  party  to  whom  it  is  directed  with 
such  certainty  as  that  neither  he,  nor  other  persons  acquainted 
with  or  knowing  him,  could  reasonably  be  misled  by  it  as  to 
the  person  for  whom  it  was  intended;  and  it  seems  to  us 
that,  conceding  the  truth  of  the  allegations  stricken  from  the 
answer,  the  notice  in  question  was  sufficient  to  give  the  court 
jurisdiction  of  T.  P.  B.  Hopkins.  If  the  notice  had  come 
to  her  attention,  she  would  have  learned  from  it  that  it  was 
intended  for  the  wife  of  John  C.  Hopkins,  which  was  the 
name  of  her  own  husband,  and  that  it  related  to  an  interest 
of  which  W.  R.  I.  Hopkins,  who  held  the  property  now  in 
question  in  trust  for  her,  was  trustee.  She  could  hardly  have 
failed  to  learn  from  it  that  she  was  the  identical  person  for 
whom  it  was  intended,  and  she  could  not  reasonably  have 
been  misled  by  the  transposition  of  the  initial  letters  of  the 
Christian  name  which  occurred  in  it.  If  the  same  notice 
had  been  served  personally  upon  her,  there  could  be  no  ques- 
tion, we  think,  but  that  the  court  would  have  acquired  juris- 
diction of  her  by  the  service;  and  any  notice  which  would 
give  jurisdiction  if  personally  served  upon  the  party  is  good 
when  served  by  publication,  if  that  publicity  of  the  pendency 
of  the  action  which  the  law  intends  is  thereby  given.  That  is,  a 
description  in  the  notice  of  the  person  intended,  whi(;h  would 
be  sutficient  if  the  service  was  personal,  is  also  sufficient 
when  the  service  is  by  publication,  if  those  who  know  the 
person  intended  would  naturally  recognize  him  by  that 
description.  Publicity  is  required  to  be  given  to  the  pend- 
ency of  the  action  in  the  county  where  it  is  brought,  for 
the  notice  is  required  to  be  published  in  that  county,  if  a 
newspaper  is  there  published  in  which  the  publication  can  be 
made.  If  it  be  true,  then,  as  was  alleged,  that  Mrs.  Hopkins 
was  better  known  in  Dubuque  county  as  the  wife  of  John  C. 
Hopkins  than  by  her  Christian  name,  or  by  the  initial  let- 
ters of  that  name,  a  notice  describing  her  simply  as  the  wife 
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of  John  C.  Hopkins,  published  in  that  county,  would  give 
greater  publicity  to  the  pendency  of  the  action  than  one  cor- 
rectly describing  her  by  her  Christian  name,  or  by  the  ini- 
tial letters  of  that  name;  and  those  who  thus  knew  her 
would  not  be  misled  by  the  transposition  of  the  initial  let- 
ters which  occurred  in  the  published  notice.  It  seems  to  us, 
therefore,  that  the  publication  of  the  notice  accomplished 
every  purpose  which  the  law  intends  to  accomplish  by  the 
service  of  a  notice  in  that  manner.  The  allegations  which 
are  stricken  out  of  the  answer  bring  the  case  within  the  prin- 
cipal of  Bucluman  v,Roy^%  Leasee^  2  Ohio  St.,  251,  cited  in 
the  former  opinion. 

II.     It  is  alleged  in  the  petition   that  said  judgment  is 
void  for  the  further  reason  that  the  court  rendering  it  did 

not  have  any  competent  evidence  of  the  pubUca- 
2.  judgment:  j  f  r 

iiot/ocby  pui>-  ^^^'^  ^^  ^^^^  original  notice.  It  is  shown  that  the 
laterai^at-*^^"  ^^'j  P^^^f  of  the  service  of  the  notice  which  was 
^^^'  before  the  court  was  the  following  affidavit:    "  L 

F.  n.  Carberry,  for  the  Dubuque  Times  Co.,  proprietors, 
published  daily  and  weekly  in  the  city  of  Dubuque,  state  of 
Iowa,  do  solemnly  swear  that  the  advertisment,  a  copy  of 
which  is  hereto  annexed,  was  published  in  said  paper  one 
time  each  week  for  four  consecutive  weeks,  and  that  the  date 
of  the  first  insertion  was  January  23,  1879."  The  objection 
to  this  proof  of  service  is  that  it  is  not  shown  by  the  affidavit 
that  it  was  made  by  the  publisher  of  the  newspaper,  or  his 
foreman,  who  are  the  only  persons  competent  under  the  stat- 
ute (Code,  §  2620)  to  make  it.  The  defendant  alleges  in  his 
answer  that  said  Carberry  was  in  fact  an  officer  of  a  corpor- 
ation which  was  the  publisher  of  the  Dubuque  Tim^s,  the 
newspaper  in  which  the  original  notice  was  published.  This 
averment  was  also  stricken  out  of  the  answer.  If  this  rul- 
ing had  been  based  on  the  grounds  that  the  matter  of  the 
averment  was  redundant,  it  could  well  have  been  sustained; 
but  we  suppose  the  averment  was  stricken  out  on  the  theory 
that  the  affidavit  was  defective,  and  that  the  matters  omitted 
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could  not  now  be  shown  by  evidence  aliunde.  But  we  do 
Dot  think  it  important  to  inquire  as  to  the  ground  of  the 
ruling.  It  is  suflBicient  to  say  that  the  judgment  cannot  now 
be  set  aside  on  the  ground  of  the  supposed  insufficiency  of 
said  affidavit.  The  circuit  court  necessarily  determined  that 
it  was  sufficient,  and  in  doing  so  it  was  acting  within  its 
proper  jurisdiction.  Under  the  well-settled  rule  in  this  state, 
the  correctness  of  its  holding  cannot  be  questioned  in  a  col- 
lateral proceeding.  Cooper  v.  Sunderland^  3  Iowa,  114; 
Morrow  v.  Weed,  4  Id.,  77;  Shawhan  v,  Loffer,  24  Id.,  217; 
Shea  V.  Quintin,  30  Id.,  58;  Lees  v.  Wetwore,  58  Id.,  170. 
The  judgment  will  be  reversed  and  the  cause  will  be 
remanded  to  the  district  court,  with  directions  to  set  aside 
the  order  striking  out  the  averments  of  the  answer,  and  to 
permit  the  parties  to  introduce  their  evidence  nnder  said 

averments. 

Reversed. 


BUTTEE^'IELD  V.  HuNGEBFOBD    BT  AL. 

1.  Priority  of  laiens:   quEsxiONs  of  pact  as  to  amount  op  land 

OOTERED  BT  LIEN  OF  PRIOR  DATE.  For  Consideration  of  the  evidence, 
see  opinion. 

2.  Mortgage  Foreolostire :  allowance  op  interest  as  against  jun- 

ior MORTOAGBE  ON  TAXES  PAID,  ETC.  Where  a  mort^eree  pays 
taxes  and  other  prior  claims  to  protect  his  own  lien,  he  should  not  be 
allowed  more  than  six  per  cent  per  annum  interest  on  such  advances,  as 
a^inst  a  junior  incumbrancer  in  a  foreclosure  proceeding,  though  he 
may  have  an  agreement  for  ten  per  cent  with  the  mortgagor. 

3.  :  attorney's  fee:  no  evidence.    The  allowance  of  an  attor- 
ney's fee  in  this  case  without  proper  evidence  was  erroneous. 

Appeal  from  Clinton  Circuit  Court. 

Monday,  Deoembeb  21. 

Action  to  foreclose  a  mortgage,  executed  to  the  plaintiff 
by  the  defendant  D.  K.  Hungerford,  upon  117  acres  of  land 
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in  Ida  county.  The  defendant  llallam  was  made  a  party  as 
claiming  some  interest  in  the  land.  No  defense  was  made 
by  Hungerford.  There  was  a  decree  for  the  plaintiff  for  the 
amount  of  his  debt,  and  by  the  decree  he  was  allowed  the 
only  lien  as  to  a  part  of  the  land.  As  to  the  remainder  of 
the  laud  the  defendant  llallam  was  allowed  the  first  lien,  but 
only  for  a  portion  of  his  claim,     llallam  appeals. 

J,  TF.  llallam^  for  appellant. 

Ilovoat  Bros.^  for  appellees. 

Adams,  J.  — I.  The  land,  more  particularly  described,  is 
.^  of  the  K  W.  \,  and  the  N.  43  acres  of  the  S.  \  of  N. 
T,  J,  of  section  5,  township  87,  range  40.  Hungerford,  it 
)pears,  never  had  the  legal  title  to  the  property.  It  seems 
•  be  agreed,  however,  that  he  purchased  it  of  the  Iowa  Rail- 
>ad  Land  Company,  and  became  the  equitable  owner,  and 
so  that  Hallam  holds  the  legal  title  merely  as  security.     It 

agreed,  also,  that  Hallam  is  a  prior  incumbrancer  as  to  the 
itire  tract  covered  by  the  plaintiff's  mortgage,  except  21| 
Tes,  to-wit,  the  N.  21 1  acres  of  the  S.  E.  \  of  the  N,  W.  \  of 
le  section.  As  to  that,  the  plaintiff  denies  that  Hallam  has 
ly  lien  at  all,  notwithstanding  he  holds  the  legal  title;  whereas 
allam  contends  that  he  holds  that  as  he  holds  the  remainder, 
id  holds  it  all  as  security  for  his  debt,  and  that  his  debt 
instituted  the  prior  incumbrance.  There  is  no  question  of  pri- 
ity,  because  it  is  not  denied  that  Hallam  is  the  prior  incum- 
•ancer  as  to  the  21 J  acres,  if  the  same  was  understood  to  be 
nbraced  within  his  security,  as  he  contends.  The  fact 
)pears  to  be  that  Hallam,  in  January,  1 882,  loaned  D.  K. 
ungerford  $1,100.  Hungerford  at  that  time  held  six  con- 
acts  for  deeds  from  the  Iowa  Railroad  Land  Company, 
he  six  contracts  embrace  the  N.  W.  J  and  the  N.  \  of 
le  S.  W.  ^  of  the  section  in  question.  He  assigned  all  the 
►ntracts  to  Hallam.  Afterwards,  the  Iowa  Hailroad  Land 
ompany  being  paid  up,  Hallam  took  from  the  company  a 
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deed  of  the  whole.  It  never  was  understood,  however,  that 
he  was  to  hold  all  the  land  as  security  for  the  debt  due  from 
D.  K.  Hungerford,  as  above  set  out;  and  the  plaintiff  claims 
that  it  never  was  understood  that  he  should  hold  the  21 J 
acres  in  controversy  as  security  for  such  debt. 

The  question  is  as  to  what  the  understanding  was  in  that 
respect.  There  never  would  have  been  any  difficulty,  we 
think,  but  for  the  connection  which  one  Cyrus  Hungerford 
had  with  the  land.  At  the  time  of  the  purchase  from  the 
Iowa  Railroad  Land  Company,  D.  K.  Hungerford  took  the 
six  contracts,  not  for  himself  alone,  but  partly  in  trust  for 
Cyrus  Hungerford,  who  was  regarded,  at  least  as  between  the 
two  Hungerfords,  as  the  owner  of  one-half.  Whether  he  was 
at  any  time  regarded  as  the  owner  of  an  undivided  half  does 
not  appear.  Certain  it  is  that  Cyrus  became  at  some  time 
the  owner  of  the  S.  ^,  and  D.  K.  of  the  N.  ^,  each  having 
117  acres,  two  of  the  subdivisions  being  fractional.  This 
was  the  condition  of  their  ownership  at  the  time  the  plaint- 
iff took  his  mortgage  from  D.  K.  Hungerford  on  the  N.  117 
acres,  and  Hallam  claims  that  this  was  the  condition  of  their 
ownership  at  the  time  he  first  acquired  an  interest  in  the 
land.  The  plaintiff's  theory  is  that  there  was  at  one  time  a 
different  division,  by  which  the  21 J  acres  in  controversy  was 
not  embraced  in  D.  K.  Ilungerford's  part,  but  in  Cyrus' 
part;  that  such  was  the  division  at  the  time  D.  K.  Hunger- 
ford's  indebtedness  to  Hallam  accrued,  and  at  the  time  he 
undertook  to  give  Hallam  security;  and  that  there  was  no 
understanding  that  Hallam  was  acquiring  security  upon 
Cyrus  Hungerford's  land  for  D.  K.'s  debt. 

We  are  brought,  now,  to  a  considemtion  of  the  evidence 
upon  this  point.  We  have  already  seen  that  D.  K.  Hunger- 
ford, the  plaintiff's  mortgagor,  never  had  the  legal  title  to 
any  part  of  the  land  covered  by  the  six  contracts  for  deeds 
executed  to  him  by  the  Iowa  Railroad  Land  Company;  but 
at  the  time  he  borrowed  money  of  Hallam  he  held  the  con- 
tracts, and  he  assigned  them  all  to  Hallam,  and  upon  them 
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Ilallam  obtained  deeds.  We  may  say,  also,  that  the  assign- 
ment of  the  contracts  was  made  before  the  plaintiff  took  bis 
mortgage.  Prima  facie^  then,  Hallara,  had  a  right  in  all 
the  land.  His  case  was  made  out  by  showing  his  title, 
(which,  however  was  not  disputed,)  and  the  burden  was  upon 
the  plaintiff  to  show  that  Hallam's  right  was  not  co-extensive 
with  his  title,  and  did  not,  at  the  time  of  the  trial,  embrace 
the  21^  acres  in  controversy.  The  plaintiff  relies  for  evi- 
dence upon  the  fact  that  three  of  the  contracts  purport  to 
have  been  assigned  by  D.  K.  Hungerford  to  Hallam,  Decem- 
ber 3,  1881,  which  is  claimed  to  be  the  date  of  Hallam's  loan 
to  Cyrus,  while  D.  K.  Hungerford's  loan  from  him  was  made 
about  January  17,  1882.  The  plaintiff  asks  us  to  infer  that 
the  contracts  purporting  to  be  assigned  in  December  were 
understood  to  belong  to  Cyrus,  and  not  to  D.  K.  Now,  one 
of  these  contracts  assigned  in  December  embraced  the  21 J 
acres  in  controversy,  and  so  it  is  said  that  Hallam  did  not 
acquire  a  lien  upon  that  laud  for  D.  K.'s  debt.  But  to  our 
mind  the  plaintiff's  inferences  are  far-fetched,  and  not  suflS- 
cient  to  sustain  his  position.  The  21J  acres  in  controversy 
are  embraced  in  tlie  S.  E.  J  of  the  N.  W.  J  of  the  section. 
Now,  suppose  it  is  true,  as  the  plaintiff  claims,  that  the  con- 
tract for  that  forty  was  assigned  to  Hallam  by  D.  K.  at  the 
time  of  Hallam's  loan  to  Cyrus,  that  does  not  constitute  any 
reliable  evidence  that  the  wliole  forty  was  regarded  at  that 
time  as  belonging  to  Cjrus.  This  was  one  of  the  two  middle 
forties.  If  none  of  the  subdivisions  had  been  fractional,  there 
would  have  been  in  the  six  forties  24:0  acres.  Cyrus  and  D. 
K.  would  each  have  had  120  acres;  and  the  division  line 
between  them,  if  so  drawn  as  to  give  D.  K.  the  N.  i^  and 
Cyrus  the  S.  J,  would  have  been  drawn  east  and  west  through 
the  middle  of  the  two  middle  forties.  But  the  north  two 
subdivisions  were  fractional  and  diminutive.  A  division  of 
the  whole  land,  therefore,  into  N.  ^  and  S.  ^  required  that 
the  division  line  should  be  run  south  of  the  middle  of  the 
two  middle  forties,  and  so  that  21^  acres  or  each  forty  should 
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fall  in  the  N.  ^,  or  D.  K.  Ilungerford's  half,  and  eighteen 
and  one-half  acres  of  each  forty  should  fall  in  the  south,  or 
Cyrus  Hungerford's  half. 

It  is  conceded,  then,  that  Cyrus  owned  at  least  a  part  of 
that  one  of  the  middle  forties  which  embraces  the  twenty  and 
one-half  acres  in  controversy.  We  think  the  fact  is  that  he 
owned  eighteen  and  one-half  acres  in  each  of  the  middle  for- 
ties, just  as  it  is  conceded  that  he  did  afterwards.  That  divis- 
ion gave  him*precisely  one-half  in  quantity,  and  in  a  regular 
form,  and  the  evidence  shows  that  it  was  one-half  in  value. 
But  the  point  to  be  considered  just  here  is  that  he  pwned  at 
least  a  portion  of  the  forty  which  embraced  the  twenty-one 
and  one-half  acres  in  controversy.  The  understanding  was 
that  he  should  give  such  security  as  he  could  upon  his  por- 
tion of  the  land.  It  is  conceded  that  he  owned  the  entire 
two  south  forties,  and  D.  K.,  the  holder  of  the  contracts,  was 
called  upon  to  assign  to  Hallam  the  contracts  for  those  two 
forties,  which  he  did.  But  those  two  did  not  embrace  all  of 
Cyrus'  land.  If  he  owned,  as  we  think  he  did,  the  south 
eighteen  and  one-half  acres  of  each  middle  forty,  the  prob- 
lem as  to  how  Hallam  should  be  gi^^en  the  security  to  which 
he  was  entitled  was  not  one  of  entirely  easy  solution.  The 
Iowa  Railroad  Land  Company  was  not  bound  to  receive  pay 
upon  a  part  of  a  forty,  and  convey  it  to  one  claiming  to  be 
assignee  of  part  of  a  contract.  Now,  wliat  did  they  do? 
Hallams's  testimony  upon  the  point  is  in  these  words: 
*'Cyrns  gave  me,  as  security,  his  contracts  for  the  N.  ^  of  the 
S.  W.  ;|,  and  S.  ^  of  the  N.  W.  ^."  Taking  this  testimony 
to  be  true,  Hallam  acquired  as  security  for  his  loan  to  Cyrus 
four  contracts,  to-wit,  contracts  for  the  south  two  forties  and 
for  the  middle  two  forties.  But,  according  to  the  dates  of 
assignments,  it  would  appear  that  only  three  contracts  were 
assigned  at  the  time  of  the  loan  to  Cyrus,  and  for  the  pur- 
pose of  the  opinion,  it  may  be  conceded  that  that  was  all. 
But,  in  view  of  the  diflSculty  of  giving  Hallam  security  upon 
precisely  the  south  117  acres,  we  think  that  what  was  done 
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was  not  necessarily  inconsistent  with  tlie  supposition  that  the 
division  which  gave  Cyrus  the  south  117  acres  was  already 
made.  It  was  probably  the  best  approximation  to  what  the 
parties  desired  that  they  could  think  of  just  then.  Of  course 
if  Cyrus  did  not  own  the  whole  of  the  last  middle  forty  cov- 
ered by  one  of  the  contracts  assigned;  and  if,  as  he  testifies, 
he  did  not  understand  that  he  was  getting  security  on  the 
whole  for  Cyrus'  debt, — then  he  lacked  somewhat  just  at  that 
time  of  getting  as  much  security  as  he  was  entitled  to.  Bnt 
he  lacked  only  eighteen  and  one-half  acres,  and  he  soon 
acquired  a  contract  which  covered  that.  He  acquired  all  the 
contracts,  and  he  testifies,  in  substance,  that  the  understand- 
ing was  that  he  was  to  hold  the  north  117  acres  as  security 
for  what  was  due  from  D.  K.  Ilungerford,  and  the  south  117 
acres  as  security  for  what  was  due  from  Cyrus.  We  cannot 
hold  that  his  testimony  is  overcome  by  a  circumstance  from 
which  a  mere  doubtful  inference  can  be  drawn.  Besides,  it 
is  unreasonable  that  the  two  Ilungerfords',  understanding 
that  they  were  equal  owners  of  the  tract  of  234  acres  of  uni- 
form quality,  as  the  evidence  shows,  should  make  the  divis- 
ion which  the  plaintiff  claims.  There  is  no  reason,  appar- 
ently, why  they  should  not  have  made  at  the  outset  the  divis- 
ion which  was  fair  and  right  between  them,  and  which  we 
know  they  did  make  at  some  time.  Whatever  looseness  or 
irregularity  there  was  in  the  business  with  Hallam  grew,  in 
part,  we  think,  out  of  the  difiiculties  of  the  situation,  and  in 
part  out  of  what  we  may  presume  was  the  relation  between 
the  Ilungerfords.  That  relation  was  certainly  confidential, 
and  we  may  presume  was  friendly. 

We  have  not  noticed  every  consideration  relied  upon  by  the 
plaintiff.  But  there  is  none  more  cogent  than  that  which  we 
have  discussed.  It  is  sufficient  to  say  that  we  think  that  the 
decree  gave  the  plaintiff  a  lien  upon  land  as  the  first  and  only 
lien,  which  he  did  not  understand  was  such  when  he  took  the 
mortgage,  and  which  he  did  not  understand  was  such  when 
the   action   was   commenced,   and  that   we  think   that   the 
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decree  does   violence  to  the  real   understanding  of  all   tlie 
parties. 

II.  The  defendant  contends  l4iat  he  shonld  have  been 
allowed  more  for  attorney's  fees,  but  we  see  no  evidence  as  to 
what  would  be  a  reasonable  fee,  and  we  cannot  disturb  the 
decree  on  that  point. 

III.  The  plaintiff  appealed  upon  the  ground  that  the 
decree  allowed  Hallam  too  much  interest.  The  court  allowed 
Hallam  ten  per  cent  interest  on  $450,  being  money  paid  by 
him  for  taxes  and  other  prior  claims  to  protect  his  own  lien. 
This  was  done  after  the  plaintiff  acquired  his  mortgage. 
Whatever  might  have  been  the  agreement  between  Hallam 
and  D.  K.  Huugerford,  we  do  not  think  that,  as  against  the 
plaintiff,  he  was  entitled  to  more  than  six  per  cent. 

The  plaintiff  also  appealed  on  the  ground  that  the  court 
allowed  Hallam  an  attorney's  fee  of  $55.  We  see  no  evi- 
dence to  justify  this  allowance. 

As  the  decree  is  modified  in  some  respects  in  favor  of  the 
plaintiff,  and  in  some  respects  in  favor  of  Hallam,  we  think 
that  they  should  each  pay  one-half  of  the  costs. 

Modified  and  Affirmed. 


Waterman  et  al.  v.  Baldwin,  Trustee,  et   al. 

1.  Assigpiment  for  Benefit  of  Creditors:  mortoaoeof  real  estate 
BY  assignee:  assignor  and  heirs  cannot  object.  If  the  convey- 
ance under  consideration  in  this  case  (see  opinion)  be  regarded,  as 
between  the  parties  thereto  and  the  creditors  of  the  grantor,  as  a  gen- 
eral assignment  for  the  benefit  of  creditors,  still,  since  the  conveyance 
vests  in  the  grantee  the  legal  title,  in  trust,  for  the  purpose  of  raising 
money  to  pay  debts,  a  mortgage  made  by  the  grantee  in  trust,  to  raise 
money  for  the  redemption  of  the  real  estate  from  a  judicial  sale,  cannot 
be  defeated  by  the  grantor  or  his  heirs^  If  anyone  can  be  heard  to 
object  to  such  disposition  of  the  property,  it  is  the  creditors,  for  whose 
benefit  the  deed,  or  assignment,  was  made;  and  they  are  not  objecting 
in  this  case. 

Adams,  Ch.  J.,  dissenting. 
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er  of  Trustee ;  disposition  of  real  estate  to  pay  debts: 
.B  OF  construction:  example.  In  construing  a  power,  it  is 
)er,  in  a3certaininff  the  object  and  intent  of  the  maker,  to  consider 
only  the  worck  used  in  Mie  instrument,  but  also  the  circumstances 
oundinjT  the  maker  at  the  time  of  its  execution.  So,  where  the  vital 
er  conferred  upon  the  trustee  was  to  "sell  and  dispose  '*  of  the  prop- 
to  pay  the  debts  of  the  grantors,  held  that  the  language  was  broad 
igh  to  cover  a  disposition  of  the  property  by  mortgage,  and  that 
I  disposition  of  it  was  justifiable,  and  that  the  mortgage  would  be 
irced,  where  it  was  given  to  borrow  money  to  redeem  the  property 
I  a  judicial  sale,  at  a  time  when  an  absolute  sale  of  the  equity  of 
imption  by  the  trustee  could  not.  on  account  of  the  depression  of 
les,  have  been  made  without  great  sacrifice. 

lestead :  conveyance:  description.  Where  a  conveyance  was 
U  the  real  estate  at  the  time  owned  by  the  grantors,  (husband  and 
,)  without  any  more  particular  descriptiont  held  that  it  carried  the 
estead  at  that  time  owned  and  occupied  by  them.  (Compare  Bab- 
:  r.  Hoei/,  11  Iowa,  375.) 

•y:  evidence  of:  money  received  after  date  of  notes. 
ere  the  notes  and  mortgage  were  dated  January  1,  1830,  and  bore 
rest  at  ten  per  cent,  but  the  money  was  not  received  until  about 
ch  1,  following,  but  there  was  no  evidence  as  to  the  cause  of  the 
y,  held  that  a  corrupt  agreement  for  usury  could  not  be  presumed. 

Appeal  from  Howard  Circuit  Court. 

Tuesday,  February  2. 

[ON  to  foreclose  two  mortgages.  Decree  for  the  plaint- 
d  the  defendants  appeal. 

ison  (&  Lane^  for  appellants. 

r.  Reed^  for  appellees. 

''ERS,  J. — Cyrus  and  Elizabeth  Baldwin,  husband  and 
1  January,  1879,  executed  to  Ebenezer  Baldwin  aeon- 
e,  which  recites  that  said  Cj'rus  and  Elizabeth  are 
id  to  divers  persons  in  considerable  suras  of  money, 
they  at  present  are  unable  to  pay  in  full,  and  they  are 
is  to  convey  all  their  property  for  the  benefit  of  all 
[•editors,  without  preference  or  priority.     "  Now,  the 
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said  Cyrus  and  Elizabeth,  in  consideration  of  the  premisses, 
and  of  one  dollar  paid  to  them  by  Ebenezer  Baldwin,  hereby 
sell,  assign,  grant  and  convey  unto  the  said  Ebenezer  all  their 
lands,  tenements,  hereditaments,  goods,  chattels,  property  and 
choses  in  action  of  every  name,  nature  and  description,  * 
*  *  to  have  and  to  hold  the  same  unto  said  Ebene- 
zer in  trust,  to  sell  and  dispose  of  said  real  and  personal 
estate,  and  to  collect  the  said  choses  in  action,     *         * 

*  in  trust,  to  dispose  of  the  proceeds  *  *  *  in  the 
manner  following:  (1)  To  pay  the  costs  and  charges  of  these 
presents,  and  the  expenses  of  executing  the  trusts  declared 
and  set  forth  herein;  and  (2)  to  distribute  and  pay  the 
remainder  of  the  proceeds  to  all  the  creditors  of  the  said 
Cyrus  and  Elizabeth     *         *         *    prorata^     *         * 

*  and  the  residue  to  be  paid  to  said  Cyrus  and  Elizabeth." 
.  Afterwards  Ebenezer  Baldwin,  as  trustee  for  Cyrus  and  Eliza- 
beth Baldwin,  executed  the  mortgages  sought  to  be  foreclosed. 
After  the  execution  of  the  mortgages  Cyrus  Baldwin  died, 
and  the  defendants,  in  addition  to  the  trustee  and  Elizabeth 
Baldwin,  are  heirs  at  law  of  Cyrus  and  Elizabeth  Baldwin. 

L     It  is  insisted  that  the  conveyance,  trust  deed,  or  what- 
ever it  may  be  designated,  is  in  fact  a  general  assignment 
under  the  statute  for  the  benefit  of  creditors,  and 
MKNTfor        therefore  that  the  mortgai^e  is  void  for  want  of 

benefit  of  -r*      T 

raorteaffe  of     P^^®^  '^^  Ebenezer  Baldwin  to  execute  it.     Coun- 

aSfgS^?^jS-  ^^  ^*^^  ^^®  plaintiffs,  while  not  conceding  that  the 

heire'cannot    Conveyance  is  a  general  assignment,   insist,   in 

object.  substance,   that,  if  such  concession  be  made  as 

between  the  parties  thereto  and  the  creditors  of  the  parties 

executing  it,  yet  that  it  is  valid  as  a  conveyance  of  the  legal 

title  to  the  property  as  between  the   parties;  and  that,  as 

creditors  are  not  objecting,  the  power  to  execute  the  mortgage 

for  the  purposes  hereafter  stated  existed,  under  the  conveyance 

and  we  must  say  that  we  think  the  position  of  the  plaintiffs 

mast  be  sustained. 

An  assignment  under  the  statute  is  for  the  benefit  of  cred- 
VoL.  LXVIII— 17 
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itors.  Their  consent  thereto  is  conclusively  presumed;  and 
no  creditor  can  obtain  any  advantage,  either  by  attiichmentor 
the  levy  of  an  execution.  The  legal  title  to  the  property 
passes  from  the  assignor  to  the  assignee,  and  it  must  ordi- 
narily be  sold  and  the  proceeds  applied  as  provided  by  etatutc. 
If  the  proceeds  are  more  than  sufficient  to  pay  expenses  and 
the  creditors,  such  remainder,  it  will  be  conceded,  belongs  to 
the  assignor.  He  therefore  is  interested,  it  may  be  further 
conceded,  in  having  the  proceeds  applied  to  the  purposes  con- 
templated in  the  assignment.  This,  however,  is,  we  appre- 
hend, the  extent  of  his  interest.  Of  course,  if  it  turns  out  that 
there  are  no  creditors,  or  if  there  are,  and  it  is  clearly  demon- 
strated that  all  of  them  decline  to  prove  up  their  claims,  as 
provided  by  statute,  or  otherwise  release  the  assignment  made 
for  their  benefit,  it  may  be  conceded  that  the  assignor  could 
compel  the  assignee  to  reconvey.  The  assignor,  however,  can- . 
not  be  permitted  to  say  that  the  assignment  is  void,  or  in 
any  manner  avoid  it,  without  showing  that  the  purposes  for 
which  it  was  executed  have  been  accomplished.  In  other 
woi-ds,  an  assignment  under  the  statute  is  made  for  the  bene- 
fit of  creditors;  and,  if  the  money  to  pay  them  is  procured  by 
a  pledge  or  mortgage  of  the  property,  the  assignor  has  no 
right  to  complain,  provided,  as  between  him^nd  the  assignee, 
such  power  under  the  assignment  existed,  and  the  proceeds 
thereof  have  been  properly  applied,  and  it  was  for  the  interest 
of  the  assignor  that  the  money  should  be  so  procured  by  a 
mortgage  instead  of  by  a  sale  of  the  property.  As  between 
the  parties  to  this  action,  the  vital  question  we  conceive  to 
be  is  whether,  nnder  the  conveyance  or  general  assignment, 
conceding  it  to  be  such,  Ebenezer  Baldwin  had  the  power  and 
authority  to  execute  the  mortgages.  To  this  question  we 
turn  our  attention,  to  a  proper  understanding  of  which  cer- 
tain practically  conceded  facts  must  be  stated. 

II.     The  only  property  which  passed  to  Ebenezer  Baldwin 
under  the  conveyance  from  Cyrus  Baldwin  and  wife,  in  con- 
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troversy    in    this   action,   is   certain   real  estate. 

1  POWIR  of  ____  ,  ..      ,  ,  11. 

trustee:  dis-     What  became  ot  the  other  property  embraced  in 

position  of  r     r       ^ 

'^^ estate  to  the  conveyance,  if  any  there  was,  the  record  sub- 
SrucUou^**ex-  s^antially  fails  to  disclose.  Cyrus  and  Elizabeth 
ample.  Baldwin  had,  prior  to  the  conveyance  to  Ebenezer 

Baldwin,  executed  a  mortgage  on  the  real  estate  to  the  North- 
western Mutual  Life  Insurance  Company.  This  mortgage 
had  been  foreclosed,  the  real  estate  sold,  and  the  period  when 
the  right  to  redeem  would  expire  was  rapidly  approaching, 
when  the  mortgages  sought  to  be  foreclosed  were  executed, 
and  which  were  executed  in  consideration  of  money  loaned 
Ebenezer  Baldwin  as  trustee,  and  the  same  was  used  by  him 
to  redeem  the  real  estate  sold  under  the  foreclosure  of  the 
prior  mortgage.  More  than  one  witness  on  the  part  of  the 
plaintiffs  testify  that  at  the  time  Ebenezer  Baldwin  executed 
the  mortgage,  and  prior  thereto,  real  estate,  owing  to  a  failure 
of  crops,  was  very  much  depressed,  and  could  not  be  readily 
sold  at  a  fair  price.  As  there  is  no  evidence  contradictory  to 
this,  the  fact  sought  to  be  proved  thereby  must  be  regarded  as 
established. 

The  plaintiffs  contend  that  both  Cyrus  and  Elizabeth  Bald- 
win had  express  knowledge  of  the  execution  and  purpose  of 
the  mortgage  to  the  plaintiffs,  and  the  defendants  insist  that 
this  has  not  been  established  by  competent  evidence.  For 
the  purposes  of  the  opinion,  it  will  be  conceded  that  they  did 
not  have  such  knowledge.  But  the  mortgage  was  executed  in 
January,  1880,  and  recorded  in  March  thereafter.  From  the 
latter  period  it  is  probable  that  they  and  the  detWidants  should 
be  charged  with  construfttive  notice  of  the  execution  of  the 
mortgage,  and  we  are  not  advised  from  the  record  before  us 
that  its  validity  was  denied  until  the  answer  in  this  action 
was  filed,  in  September,  1883.  The  plaintiffs  insist  that  the 
conveyance  or  assignment  vested  the  legal  title  to  the  real 
estate  in  the  trustee  or  assignee  for  the  purposes  therein  con- 
templated. We  do  not  understand  that  the  appellants  con- 
trovert this  proposition.     There   is   a   recognized  difference 
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El  conveyance  which  vests  the  legal  title  in  a  trustee 
arpose  of  raising  a  fond  to  pay  debts,  and  a  convey- 

trnstee  for  the  purpose  of  securing  a  debt.  In  the 
he  title  will  pass,  although  the  conveyance  by  the 

in  violation  of  the  conditions  of  the  trust;  while  in 

•  the  title  will  not  pass  by  such  a  conveyance,  unless 
and  conditions  of  the  trust  have  been  at  least  snb- 

pursued.  Woodruff  v.  Rohh^  19  Ohio,  212;  Gar- 
K  Goddin,  12  Grat.,  601;  Newman  v.  Samuels^  17 
I. 

^  are  not  prepared  to  say,  as  between  these  parties, 
;erins  and  conditions  of  the  trust  were  inany  respeet 

The  trustee  was  authorized  to  '*  sell  and  dispose  of 
Tty  for  the  purpose  of  paying  debts.  To  dispose  of 
implies  some  other  disposition  of  it  than  a  sale, 
ower  for  trustees  to  sell  will  authorize  a  mortgage 
which  is  a  conditional  sale,  whenever  the  object  of 
will  be  answered   by  a  mortgage,  as,  for  instance, 

5  trust  is  to  pay  debts  or  raise  portions."  Loehen- 
alieghy  36  N.  J.  Eq.,  169.    See,  also.  Ball  v.  Uarrls, 

6  C,  264;  Campbell  v.  Law,  9  Barb.,  585;  Steifel 
9  Baxt.,  466;  DuvaVa  Appeal,  38  Pa.   St.,   112; 

fe  Ills,  Co,  V.  Austin^  42  Id.,  257;    Wayne  v.  Myd- 
Ga.,  383;  Colesbury  v.  Dart,  61  Ga.,  620. 
present  case  the   vital  power  conferred   upon  the 
as  to  ''  sell  and  dispose"  of  the  property  to  pay  tlie 
he  grantors.     It  is  not  a  mere  power  to  sell,  as  in 
V.    Waldron,   3  Hill,  361;  but   a  charge  on  real 
5  created.     The  object  of  the  power  was  to  raise  or 
loney  to  pay  debts,  and  was  coupled  with  an  inter- 
trustee,  for  the  reason  that  his  costs  and  charges  fi»r 
:  the  trust  were  required  to  be  paid.     The  object  of 

•  being  to  raise  money  to  pay  debts,  it  seems  to  us 
jh  object  could  be  better  accomplished  by  a  mort- 

a  sale,  and  the  terms  of  the  power  are  not  thereby 
and  the  interest  of  the  parties  is  thereby  subserved, 
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the  former  course  instead  of  the  latter  should  be  adopted. 
Clearly,  a  mortgage  is  not  prohibited,  and  it  should  be 
regarded  as  a  conditional  sale.  It  is,  however,  something  less 
than  an  absolnte  sale,  and  usually,  at  least,  the  greater 
includes  the  less.  In  construing  the  power,  it  is  possible 
that  regard  should  alone  be  had  to  the  words  therein  used. 
Conceding  this  to  be  so,  the  object  of  the  grantors  clearly  was 
to  raise  money  to  pay  debts.  Now,  how  could  this  be  best 
accomplished?  Clearly  by  a  mortgage.  The  land  was  not 
what  could  be  properly  called  saleable.  The  evidence  satis- 
fies us  that  what  would  be  deemed  a  fair  price  could  not  have 
been  procured.  The  time  for  redemption  was  near,  and  a 
sale,  to  have  been  effectual  to  prevent  the  title  from  passing  to 
another,  must  have  been  made  for  cash.  In  construing  a 
power,  we  think  it  is  proper  to  ascertain  the  object  and 
intent  of  the  maker,  not  only  by  a  consideration  of  the  words 
used  in  the  instrument,  but  the  circumstances  surrounding 
the  party  at  the  time  it  was  executed  should  also  be  taken 
into  consideration.  It  is  said  by  counsel  for  the  appellants 
that  in  some  of  the  cases  heretofore  cited  the  power  was  cre- 
ated by  a  will,  but  this  we  think  can  make  no  difference  where 
the  object  to  be  accomplished  is  substantially  the  same.  In 
other  words,  it  is  immaterial  how  the  power  is  created. 

It  is  Raid  that  the  homestead  of  Cyrus  and  Elizabeth  Bald- 
win was  included  in  the  property  conveyed  to  the  trustee,  and 
that,  as  the  instrument  does  not  expressly  stipu- 
veyance^^^de-   ^^^®  ^^*^  ^^  should  be  sold,  therefore  the  mortgage 
scripuon.        executed  by  the  trustee  did  not  create  a  valid  in- 
cumbrance on  the  homestead.     The  real  estate  is  not  described, 
and  yet  the  title  to  the  real  estate  at  that  time  owned  by  the 
grantors  undoubtedly  passed  to  the  trustee,  including  the 
homestead.     It  is  not  essential,  under  Code,  §  1993,  that  the 
homestead  should  be  specially  described  as  such,  or  that  the 
conveyance  should  in  express  terms  contain  a  stipulation  that 
the  homestead  was  conveyed  or  should  be  sold.     It  is  sufficient 
that  the  piece  or  parcel  of  land  constituting  the  homestead  is 
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Pike  v.  Baldwin  et  al. 
1.  Power  bf  Trustee:  mortgage  op  kkal  estate  to  pay  debts: 

DIVERSION  OP   PUNDS  BY   TRUSTEE:    MOUTOAGR   NOT    INVALIDATED. 

Where  a  trustee  has  power  under  his  deed  of  trust  to  mortfirajre  prop- 
erty for  the  payment  of  debts,  and  he  executes  a  mortfirage  thereon,  and 
diverts  the  money  so  raised  to  a  purpose  not  contemphited  by  the  terms 
defining  his  power,  the  mortga^^e  is  not  invalidated  by  the  act  of  the 
trustee,  and  neither  the  grantor  nor  his  heirs  can  defeat  the  mortgage 
on  that  ground. 
Adams,  Ch.  J.,  dU8ents,on  the  ground  that  the  trustee  had  no  authority, 
coder  his  deed,  to  make  a  mortgage  for  any  purpose. 
Compare  Waierman  v.  Baldwin^  ante,  p.  255. 

Appeal  from  Howard  Circuit  Court. 

Tuesday,  Febbuary   26. 

Action  to  foreclose  a  mortgage.  The  petition  was  dis- 
missed and  the  plaintiff  appeals. 

JST.  T.  Jieedj  for  appellant. 

Davison  cfe  Lan€y  for  appellees. 

Seevers,  J. — The  facts  in  this  case  are  in  all  respects 
the  same  as  in  Watern{an  v.  Baldwin^  ante^  255, 
except  as  may  be  otherwise  stated.  The  present  mort- 
gage was  executed  in  consideration  of  money  loaned  to 
Ebenezer  Baldwin,  trustee,  and  the  mortgage  was  executed 
under  the  trust  deed  or  conveyance  referred  to  in  the  cited 
case.  In  that  case  the  money  borrowed  was  applied  to  the 
payment  of  an  indebtedness  of  Cyrus  Baldwin;  this  in  the 
present  case,  at  least  as  to  a  portion  of  the  money  borrowed, 
is  a  controverted  question.  The  defendants  contend  that  a 
portion  of  the  money  was  expended  in  the  payment  of  an 
indebtedness  created  by  the  trustee  in  the  erection  of  a  house 
on  a  portion  of  the  premises  included  in  the  trust  deed. 
There  is  evidence  tending  to  show  that  the  house  was  erected 
for  Cyrus  Baldwin  as  a  home  in  which  he  could  live:  but,  as 


I  08    263 


Digitized  by 


Google 


SUPREME  COURT  OF  IOWA, 

Pike  T.  Baldwin  et  al. 

rty  was  conveyed  to  the  trustee  for  the  purpose  of 
bts,  it  is  difficult  to  see  how  such  au  appropriation 
ist  estate,  or  the  proceeds  thereof,  can  be  upheld, 
•  the  reason  hereafter  stated.     Clearly  it  could  not, 

existing  creditors,  nor  can  it  be  as  against  Cyrus 
unless  he  acquiesced  therein.  In  such  ciisethedoc- 
jstoppel  might  apply.  But  we  are  unable  to  find 
evidence  that  Cyrus  Baldwin  had  knowledge  of  the 
f  the  house.  We  have  held  in  the  Watervum  Case 
ower  to  execute  a  mortgage  existed,  and  it  is  appar- 
ink,  that  the  legal  title  to  the  real  estate  was  vested 
stee  for  the  purpose  of  raising  funds  to  pay  debts, 
thereby  a  charge  thereon  was  created  which  could 
d  by  creditors,  although  the  trustee  should  refuse 
!  the  trust.  Under  such  a  power,  a  purchaser  of 
e,  in  the  absence  of  fraud,  would  obtain  a  good  and 
tie,  although  the  trustee  should  fail  to  apply  the 
;eived  to  the  purpose  of  the  trust.  As  the  power 
I  the  execution  of  a  mortgage,  the  same  rule  as  to 
ation  of  the  money  borrowed  must  obtain.     There 

any  difference  in  this  respect  between  a  purchaser 
jagee.  The  trust  provided  that  the  estate,  or  the 
hereof,  should  be  applied  to  the  payment  of  debts 
It  was  impossible,  therefore,  for  a  purchaser  or 
5  to  have  or  obtain  knowledge  of  such  debts;  but 

made  it  the  duty,  and  in  this  respect  confidence 
;ed  in  the  trustee,  to  pay  the  debts  contemplated 

power  was  created.  In  such  case,  no  duty  is  or 
st  on  the  purchaser  or  mortgagee  to  see  that  the 
ts  so  applied,  and  whether  it  was  or  not  in  no  man- 
s  his  title.  Perry,  Trusts,  §  7^5,  and  authorities 
lat  this  rule  must  obtain  as  between  the  parties  to 
1,  who  are  the  representatives  of  Cyrus  and  Eliza- 
win,  we  have  no  doubt.  It  follows  that  the  judg- 
lie  circuit  court  must  be 

Reversed. 

Ch.  J.,  dissenting. 
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Blunt  et  al.  v.  Cabpenteb,  County  Treasurer,  et  al.  ^  ^ 

1.  Taxesin  Aidof  Bailroads:  alienation  of  road:  tax  avoided: 
injunction:  estoppel.  Taxes  voted  to  a  corporation,  under  chapter 
128,  Laws  of  1876,  to  aid  in  the  constraction  of  a  railroad,  after  the  cor- 
poration has  transferred  its  road  in  pursuance  of  a  purpose  entertained 
from  the  beginning,  of  which  pablic  notice  was  given  to  the  voters  before 
the  election,  cannot  be  collected,  and  their  collection  may  be  enjoined, 
notwithstanding  the  tax  payers  remained  silent  while  they  saw  the  road 
built  by  the  company  to  which  it  was  so  transferred,  knowing  that  such 
company  was  building  it  in  reliance  upon  the  payment  of  the  taxes. 
To  allow  the  taxc3  to  be  collected  under  such  circumstances  would  be  to 
disregard  the  terms  of  the  statute,  and  would  work  gross  injustice  to 
the  minority  who  voted  against  the  tax.  (Compare  Manning  r.  Math- 
ews, 66  Iowa,  665.) 

Appeal  from  Fayette  Circuit  Court, 

Tuesday,  February  2. 

Action  to  restrain  the  collection  of  a  five  per  cent  railroad 
tax  voted  by  the  electors  of  West  Union  township  to  aid  in  the 
construction  of  a  railroad  from  Wadena  to  West  Union.  The 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  and  the 
Chicago,  Clinton,  Dubuque  &  Minnesota  Railroad  Company 
answered  the  petition.  A  demurrer  to  their  answers  was 
sustained,  and,  refusing  to  plead  further,  a  decree  was  ren- 
dered  against  them,  enjoining  the  collection  of  the  tax,  and 
declaring  it  to  be  illegal  and  void.      The  defendants  appeal. 

J.  IF.  Carey  and  Noble  c6  Updegraff^  for  appellants. 

Myron  H,  Beachy  for  appellees. 

Beck,  J. — I.  The  questions  for  decision  in  this  case 
arise  upon  the  pleadings,  which  are  voluminous.  The  peti- 
tion, among  other  things,  alleges  and  shows  that  the  tax  in 
question  was  voted  to  the  Chicago,  Clinton,  Dubuque  & 
Minnesota  Railroad  Company,  to  aid  in  the  construction  ot  a 
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Vadena  to  West  Union,  a  distance  of  fourteen 
;he  time  the  proceedings  were  had  pertaining  to 
'poration  had  ceased  to  exist,  and  had  no  organ- 
officers  in  the  state;  that  before  these  proceed- 
franchises  and  other  property  of  the  corpora- 
-ransferred  to  the  Chicago,  Milwaukee  &  St. 
Company,  which  held  possession  of  all  such 
this  railroad  corporation  and  its  officers  con- 
ud  the  voters  of  the  township  by  inducing 
tax,  to  aid  in  the  construction  of  the  proposed 
defunct  corporation,  which  was  insolvent,  and 
less;  that  the  road,  with  all  its  property  and 
o{  the  corporation,  having  passed  out  of  the 

ownership  of  the  company,  its  stock,  which 
ite  should  be  issued  to  those  paying  taxes,  is 
the  Chicago,  Milwaukee  &  St.  Paul  Railway 
lius  had  the  benefit  of  the  tax  without  render- 
jble  to  render,  anything  in  return  to  the  tax- 
e  road  was  built  and  has  been  mortgaged  by 
ilwaukee  &  St.  Paul  Railway  Company;  and 

of  these  matters,  the  plaintiff's   have  been 

the  conditions  upon  which  the  taxes  were 
I  forfeited,  and  all  the  proceedings  have  been 

Other  matters  set  out  in  the  petition  need 
ed.  The  railroad  companies,  in  their  answer, 
5  Chicago,  Clinton,  Dabuque  &  Minnesota 
iny  is  not  defunct,  but  still  has  an  organiza- 
ate  existence;  that  it  did  not  transfer  to  the 
all  its  rights,  property  and  franchises;  and 
5  voted  to  the  Chicago,  Clinton,  Dubuque  & 
road  Company  with  a  full  knowledge  of  the 
irs.  The  answer  denies  all  charges  of  fraud, 
representatives  of  the  voters  of  the  township 
/hicago,  Milwaukee  &  St.  Paul  Railway  Corn- 
it  to  build  the  road,  and  accept  the  aid  of  a 

for  that  purpose.      A  proposition  to  that 
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eflfect  was  declined  by  that  company,  and  the  representatives 
were  inform  that  it  would  not  issue  its  stock  for  the  taxes 
voted;  but  it  proposed  that,  if  the  tax  should  be  voted  to 
the  other  company,  it  would  build,  acquire  and  operate  the 
road.  It  was  then  known  and  understood  that  stock  issued 
for  taxes  voted  to  the  Chicago,  Clinton,  Dubuque  &  Minne- 
sota Railroad  Company  would  be  worthless.  This  proposi- 
tion was  accepted,  and  all  the  facts  connected  with  the  con- 
dition of  the  Chicago,  Clinton,  Dubuque  &  Minnesota  Rail- 
road Company,  as  well  as  the  proposition  of  the  other  cor- 
poration to  build,  acquire,  and  operate  the  road,  were  known 
to  the  plaintiffs  and  other  voters  of  the  township,  and  were 
published  and  discussed  in  the  newspapers  of  West  Union, 
and  with  such  knowledge  the  taxes  vere  voted.  The  answer 
alleges  or  admits  that  the  railroad  was  mainly  built  and  sub- 
sequently acquired  by  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  and  that  it  was  the  purpose  and  intention 
from  the  first  that  the  road,  when  built,  should  be  acquired 
by  that  company. 

II.  The  controlling  question  presented  by  the  case  is  this: 
May  taxes  be  collected  which  were  voted  to  a  corporation  to 
aid  in  the  construction  of  a  railroad,  after  the  corporation  has 
transferred  its  road  in  pursuance  of  a  purpose  entertained 
from  the  beginning,  of  which  public  notice  was  given  to  the 
voters  before  the  election?  The  position  will  not  be  ques- 
tioned that  a  tax  in  aid  of  a  railroad  corporation  cannot  be 
voted,  levied  and  collected  except  upon  a  substantial  compli- 
ance with  the  statute  authorizing  such  proceedings.  This 
statute  (Chapter  123,  Acts  Sixteenth  Gen.  Assem.)  provides 
that  the  tax-payers  shall  receive  stock  of  the  company  build- 
ing the  road  for  the  taxes  paid  by  them. 

In  a  recent  case  {Manning  v.  Mathews^  66  Iowa,  675,)  we 
hold  that  the  transfer  of  the  railroad  would  defeat  the  collec- 
tion of  taxes  voted  to  aid  in  its  construction.     We  expressed 
our  views  of  the  law  upon  that'  point  in   the  following  Ian 
gnage:  "The  statute,  in  providing  for  the  enforced  contribu- 
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ation  to  aid  the  construction  of  railroads,  contem- 
the  tax-payer  may  become  a  stockholder,  upon  the 
ibtless,  that  he  ought  not  to  be  compelled  to  make 
a  to  a  private  enterprise,  producing  public  bene- 
without  compensation;  and  that,  as  the  railroad 
oF  public  nature,  producing  public  benefits,  in 
tax-payer  shares,  he  ought  to  be  -in  the  position, 
older,  to  have  a  voice  and  influence  in  preserving 
e  and  controlling  its  use  so  as  to  secure  the  public 
which  it  was  built.  The  object  of  the  statute 
marily  that  the  tax-payer  sliould  receive  money  or 
hing  upon  payment  of  his  tax,  but  that  lie  should 
stock  in  the  corporation  building  the  road,  to  the 
I  should  have  an  interest  in  the  road  built.  His 
>arated  from  the  railroad,  would  be  to  him  as  any 
jrty.  It  cannot  be  that  the  statute  intended  that 
t)e  taxed  to  aid  in  building  the  railroad,  and  that, 
ax  is  collectible,  the  road  could  bo  alienated,  and 
e  the  corporation  would  acquire  bonds  or  other 
)  be  held  for  the  benefit  of  the  stockholders.  The 
I  not  contemplate  that  the  tax-payer  shall  hold  an 
a  stockholder  in  any  property  other  than  the  rail- 
5  is  evident  from  the  fact  that  the  object  of  the 
or  certain  public  purposes, — to  provide  a  way  to 
construction  of  railroads.  It  cannot  therefore  be 
;atute  will  permit  taxes  to  be  collected  when  it 
jrtain  that  the  tax-payer  can  have  no  interest  in 
I, — the  very  thing  for  which  he  was  taxed.  It  is 
the  provision  of  the  statute  making  the  directors 
mble  the  par  value  of  the  stock,  in  case  the  road  is 
I  beyond  the  prescribed  limit,  that  it  is  the  pur- 
)  statute  to  preserve  the  existence  of  the  road  in 
,tiou,  building  it,  and  thus  preserve  the  tax-payer's 
erein." 

ise  before  us,  as  shown  by  the  answer  of  defend- 
.ilroad  has  been  transferred,  and  stock  in  the  corn- 
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pany  to  which  aid  was  voted  would  give  the  tax-payers  no 
interest  in  the  road.  Under  the  doctrines  announced  by  the 
foregoing  quotation,  the  taxes  cannot  be  collected. 

III.  Defendants  show  in  their  answer  that  the  intended 
transfer  of  the  road,  and  the  fact  that  it  was  built  by  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  with  the 
purpose  of  subsequently  acquiring  it,  were  known  to  the  vot- 
ers of  the  township  prior  to  the  election.  It  is  insisted  that 
the  tax-payers,  having  remained  silent  until  the  railroad  was 
built,  cannot  afterwards  object  to  the  collection  of  the  taxes. 
Tliis  would  possibly  be  true  if  the  tax  payers,  under  the  stat- 
ute, were  authorized  to  receive  no  other  benefits  than  those 
flowing  from  the  construction  of  the  road.  But  they  are 
entitled  to  receive  stock  which  sh^ll  give  them  an  interest  in 
the  railroad.  If  they  are  deprived  of  this  by  the  voluntary 
act  of  the  parties  claiming  the  benefit  of  the  tax,  they  fail  to 
secure  the  very  consideration  for  which  the  tax  was  voted. 

lY,  The  statute  authorized  the  electors  to  vote  the  taxes, 
and  the  corporation  to  receive  them,  on  condition  that  stock 
in  the  company  should  be  issued  for  the  taxes  paid.  "We  can- 
not recognize  the  right  of  the  electors  and  the  corporation  to 
set  aside^  this  provision  by  agreement  or  waiver,  and  to  vote 
and  appropriate  taxes  for  the  construction  of  the  road,  with- 
out giving  to  the  tax-payers  stock  in  the  corporation  which 
shall  secure  to  them  an  interest  in  the  road.  Surely  this 
would  be  most  gross  injustice  to  the  minority  of  the  electors 
who  voted  against  the  tax,  and  for  this  reason,  with  others, 
it  ought  not  to  be  permitted. 

We  reach  the  conclusion  that  the  judgment  of  the  circuit 
court  ought  to  be 

Affibmed. 
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BLE  &  Co.  V.  Stephenson  et  a 

'rom  Execution:  pension  money: 
'SOP  18S4:  VESTED  RIGHTS.  From  the 
toak  effect,  a  pensioner  mig-ht  make  a  gif 
tie  donee  mi^ht  hold  the  same,  or  proj 
igainst  the  donor's  creditors.  But  in  this 
to  the  pensioner'^  wife,  and  the  property 
I  was  be^un  to  subjuct  the  property  to  t 
3  debt,  all  before  the  act  took  effect,  held 
)d  an  equitable  lien  upon  the  pr<^mise3  w 
of  the  lejfislature  to  divest,  and  that  1 
ve  such  effect. 

al  from  Jefferaan  District  Got 

Wednesday,  February  3. 

[uity  to  subject  certain  real  estate 
:ie  defendant  Sarah  E.  Stephensoi 
!;ment  held  by  the  plaintiff  againj 
henson.  The  court  dismissed  t 
ley  appeal. 

McKem^Aj^  for  appellants. 

Id^  for  appellees. 

T. — The  premises  in  question  we 
nt  Sarah  E.  Stephenson  with  pt 
her  insolvent  husband,  the  defei 
er  the  rendition  of  the  plaintiff 
ent  debtor  furnished  the  consid 
mises  were  purchased,  and  was 
)remises  are  liable  for  the  judgm 
pplies  by  reason  of  the  provision 
;  of  1884.  That  act  provides  fo 
I  money;  and  we  think  that  from 
Einy  pensioner  might  make  a  gift 
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Bion  money,  aud  the  donee  might  hold  the  same,  or  property 
purchased  therewith,  as  against  the  donor's  creditors.  But 
in  this  case,  not  only  was  the  gift  made  and  the  premises 
purchased  before  the  act  took  effect,  but  this  action  to  sub- 
ject the  same  had  been  brought  before  that  time.  The 
plaintiffs,  then,  at  the  time  the  action  was  brought,  appear  to 
have  had  a  right  of  action  against  the  premises,  and  by  their 
action  we  must  hold  that  they  acquired  an  equitable  lien 
upon  the  premises,  or  an  accrued  right  therein.  Now,  we 
are  unable  to  see  how  the  legislature  could  divest  such  lien, 
and  we  do  not  think  that  it  was  intended  that  the  act  should 
have  such  effect. 

The  appellee  has  filed  an  additional  abstract,  in  which  it 
is  stated  that  "no  decree  appears  to  have  been  entered,"  and 
also  that  "  that  part  of  the  abstract  under  certificate  of  evi- 
dence is  erroneous."  To  this  we  have  to  say  that  we  have 
examined  the  transcript,  and  the  appellants'  abstract  appears 
to  be  correct. 

"We  think  that  the  judgment  of  the  district  court  must  be 

Eeveesed. 


O'DoNNELL  V.  Hastings. 


1.  Slander:  charging  larceny:  general  verdict  set  aside  and 
JUDGMENT  ON  SPECIAL  VERDICT.  Where  the  action  was  baaed  on 
slanderoos  words  which  clearly  imported  a  charj^e  of  larceny,  and  there 
was  a  general  verdict  for  the  plaintiff,  but  the  jury  found  specially  that 
the  words  as  spoken,  and  as  understood  by  the  hearers,  did  not  charge 
larceny,  held  that  the  general  verdict  was  properly  set  aside,  and  judg- 
ment rendered  for  defendant  on  the  special  verdict.    Code,  §  2809. 

Appeal  from  Lucas  District  Court. 
Wednesday,  February  3. 

There  was  a  general  verdict  for  the  plaintiff,  and  also 
special  findings.     On  the  latter  the  defendant  moved  the 
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iourt  to  render  a  judgment  in  his  favor  notwithstanding  the 
general  verdict.  The  motion  was  sustained,  and  the  plaintiff 
appeals. 

Job.  C.  Mitchelly  for  appellant. 

T.  M.  Stuart,  for  appellee. 

Seevers,  J. — It  is  stated  in  the  petition  that  the  defendant 
naliciously  spoke  of  and  concerning  the  plaintift*  thefollow- 
ng  words:  "John  O'Donnell,  the  old  scoundrel,  came 
lown  and  stole  my  bull,  and  I  can  prove  it;  and  if  he  don't 
;orae  and  settle  it  up,  I  will  put  him  through,  and  will 
nake  him  pay  dear  for  taking  him  away."  These  words 
learly  import  a  charge  of  larceny,  and,  under  the  instruc- 
ions  of  the  court,  the  jury,  in  finding  the  general  verdict, 
nust  have  found  that  the  words  charged  were  spoken,  and 
hat  a  criminal  offense  had  been  charged. 

The  jury  answered  the  following  question  in  the  negative: 
Did  the  language  used  by  the  defendant,  when  considered 
n  connection  with  all  the  other  statements  made  by  him  at 
he  same  time,  on  the  occasion  mentioned  in  the  petition, 
,nd  also  the  facts  and  circumstances,  create  the  impression 
»r  belief  that  the  plaintiff  had  taken  his  bull,  with  intent  to 
leprive  him  (defendant)  of  the  ownership  thereof?"  In  thus 
.nswering  this  question  the  jury  must  have  found  that  the 
rords  as  spoken  and  understood  by  the  hearers  did  not 
harge  that  the  plaintiff  had  committed  the  crime  of  larceny. 
Whatever  the  words  on  their  face  may  have  imported,  the 
jury  found  that  no  crime  was  charged.  The  special  finding, 
herefore,  is  in  direct  conflict  with  the  general  verdict.  In 
uch  case  judgment  must  be  entered  on  the  special  finding. 
:;ode,  §  2809. 

Affirmed. 
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«8    2731 
81    7321 

1.  Fraudulent  Conveyance:  imaginary  cbkditor:  where  fraud         ("H"^ 
NOT  imputed:    recovery  by  grantor:    instruction.    Where  a  hjj  ^ 

party  has  given  a  conveyance  of  his  property  with  intent  to  defraud  a  '-_   j-g 

creditor,  the  law  will  allow  him  no  relief  ajjainst  such  conveyance,  but  niSTQg 

will  leave  him  in  the  situation  in  which  he  has  placed  himself.    But  .  68  2^731 

where  there  is  no  creditor  in  fact,  but  only  an  iniairinary  one,  through  1^?^      ' 

fear  of  whom  the  grantor,  encouraged  by  the  grantee,  makes  the  con- 
veyance, a  fraudulent  intent  will  not  be  imputed  to  the  grantor,  and. 
where  the  conveyance  of  the  property  has  been  without  consideration, 
he  may  recover  the  same  or  its  value.  Accordingly,  where  the  plaintiff 
was  seeking  to  recover  the  value  of  property  so  conveyed  by  him,  and 
the  evidence  showed  that  he  had,  prior  to  the  conveyance,  settled  with 
and  paid  the  creditor  from  whom  he  was  led  to  fear  litigation,  and  there 
was  no  evidence  that  the  creditor  was  not  content  with  the  settlement, 
the  court  was  justified  in  instructing  the  jury  that  they  should  find  for 
plaintiff,  if  they  found  that  there  was  no  consideration  for  the  convey- 
ance, and  that  it  was  given  in  pursuance  of  defendant's  advice  to  keep 
the  property  out  of  the  hands  of  the  creditor. 

i  Fraud:  in  procuring  bill  op  sale:  action  for  value  op  goods: 

FRAUD  MtJST  BE  ALLEGED  BEFORE  IT  CAN  BE  PROVED.  Where  plaint- 
iff sought  to  recover  for  the  value  of  certain  chattels  alleged  to  have 
been  converted  by  defendants,  and  defendants  set  up  a  bill  of  sale  made 
by  plaintiff  to  them,  evidence  was  inadmissible  to  prove  that  the  bill  of 
sale  had  been  procured  by  fraud,  in  the  absence*  of  any  such  allegation 
in  the  pleadings. 

3.  Practice  in  Supreme  Court:  rbhearing:  printing  or  refbb- 
RING  TO  FORMER  OPINION.  A  petition  for  rehearing  will  be  struck 
from  the  files,  which  fails  either  to  present  in  print  the  opinion  of  the 
court  on  the  first  hearing,  or  to  refer  to  the  volume  and  page  of  the 
Northwestern  Reporter  where  it  is  to  be  found,  as  required  by  rule  90  of 
this  court,  as  modified  by  the  order  of  October  22, 1879. 

Appeal  from  Allamakee  District  Court. 

Wednesday,  February  3. 

Plaintiff  brought  this  action  to  recover  the  value  of  cer- 
tain personal  property  of  which  he  alleges  he  was  the  owner, 
and  which  defendants,  as  he  charges,  wrongfully  took  posses- 
sion of  and  converted  to  their  own  use.  The  judgment 
below  was  for  plaintiff,  and  defendants  appeal. 
Vol.  LXVIII— 18 
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F.  S.  Burling  and  Z.  J?.  Fellows,  for  appellants. 
?.  S.  Powers  and  Dayton  cfe  Dayton^  for  appellee. 

Seed,  J. — Plaintiff  executed  and  delivered  to  defendants 
ill  of  sale  of  the  property  in  question,  under  whicli  they 
k  possession  of  it,  and  they  now  claim  to  own  it.  The 
dence  introduced  by  plaintiff  tended  to  prove  that  the  bill 
sale  was  given  without  consideration,  and  that  plaintiff 
cuted  it  by  the  advice  of  defendant  William  Mitchell,  who 
resented  that  one  Kline  was  about  to  institute  a  suit 
linst  him  for  the  recovery  of  damages  on  account  of  an 
ault  by  plaintiff  on  Kline's  wife,  and  that  defendant 
ised  him  to  make  the  conveyance  for  the  purpose  of  put- 
g  the  property  beyond  Kline's  reach.  It  also  tended  to 
>ve  that  Kline  had  no  valid  claim  against  plaintiff,  and  it 
J  shown  that  plaintiff  and  Kline  had  a  settlement,  and 
t  plaintiff  had  paid  him  a  sum  of  money  which  he  received 
tuU  satisfaction  of  the  claim.  Defendants'  evidence  tended 
prove  that  plaintiff  was  indebted  to  defendant  William 
tchell,  and  that  Ke  conveyed  the  property  to  him  in  satis- 
tion  of,  or  as  security  for,  such  indebtedness;  and  that 
intiff  asserted,  at  the  time  the  conveyance  was  made,  that 
ine  was  about  to  institute  proceedings  against  him  on  said 
im,  and  that  he  made  the  conveyance  for  the  purpose  of 
isfying  defendants'  claim,  rather  than  to  permit  the  prop- 
er to  be  appropriated  by  Kline  in*8atisfaction  of  his  claim. 
[.  Defendant  asked  the  district  court  to  instruct  the  jury 
t  if  plaintiff  executed  the  bill  of  sale  for  the  purpose  of 
RAUDu-  hindering  or  delaying  or  defrauding  his  creditors, 
leTfmagfn-  or  any  person  he  had  reason  to  suppose  had  some 

creditor:       ,    .  ,  ,  .  ,  .  .  i      . 

en  fraud     claim  or  demand  against  him,  or  with  intent  to 

imputed  i  " 

nitor^iif-  P^^  ^^  property  beyond  the  reach  of  his  credit- 
iction.  QYQy  he  could  not  recover.  The  court  refused  to 
e  these  instructions,  and,  on  its  own  motion,  gave  the  fol- 
ding:    <<The  plaintiff  claims  that  the  bill  of  sale  was  not 
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valid,  for  the  reason,  as  he  alleges,  that  there  was  no  consid- 
Bration  for  said  bill  of  sale,  and  that  it  was  given  in  pursu- 
ance of  defendant  William  Mitchell's  advice  to  keep  the  prop- 
erty out  of  the  hands  of  Kline.  If  you  find  such  to  be  the 
facts,  your  verdict  will  be  for  the  plaintiff;  otherwise  you  will 
find  the  bill  of  sale  valid,  and  your  verdict  will  be  for  the 
defendants." 

Appellants  assign  the  giving  of  this  instruction,  and  the 
refusal  to  give  those  asked,  as  error.  The  instructions 
requested  by  defendants  express  the  familiar  doctrine  that, 
when  a  party  has  given  a  conveyance  of  his  property  with 
intent  to  defraud  another,  the  law  will  afford  him  no  relief 
against  such  conveyance,  but  will  leave  him  in  the  situation 
in  which  he  has  placed  himself.  This  doctrine  is  not  embod- 
ied in  the  instruction  given.  It  holds  that  plaintiff  is  enti- 
tled to  recover  the  property  if  the  conveyance  was  given,  in 
pursuance  of  defendant's  advice,  for  the  purpose  of  putting 
the  property  beyond  Kline's  reach.  If  the  relations  exist- 
ing between  plaintiff  and  Kline  were  such  that  the  latter 
could  not  be  defrauded  by  the  conveyance,  the  holding  is  cor- 
rect; for  a  fraudulent  intent  in  the  execution  of  the  convey- 
ance can  be  imputed  only  in  case  the  interests  of  some  third 
party  might  be  injuriously  affected  by  it.  Day  v.  Lown^ 
51  Iowa,  364.  But,  as  the  burden  of  proof  was  on  him, 
it  was  incumbent  on  plaintiff  to  establish  his  ownership 
of  the  property.  Under  the  claim  made  by  him  as  to  the 
circumstances  under  which  the  conveyance  was  made,  he 
was  required  to  prove  that  Kline  had  no  interest  which  would 
be  defeated  by  it.  If  it  can  be  said  that  this  fact  was  proven, 
the  ruling  of  the  district  court  can  be  sustained,  otherwise, 
it  is  erroneous. 

As  stated  above,  it  was  proven  that  plaintiff  and  Kline  had 
settled  the  matter  in  dispute  between  them,  and  that  Kline 
had  accepted  from  plaintiff  a  sum  of  money  in  satisfacticoi 
of  the  claim  made  by  him.  It  is  true,  doubtless,  that  this  is 
not  conclusive  of  his  rights.     If  the  settlement  had  been 
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J  would  not  have  been  precluded  by  it 
laim,  and  it  might  have  been  avoided, 
ounds.  If  he  had  been  honestly  assert- 
iking  to  enforce  it,  notwithstanding  the 
syance,  if  made  for  the  purpose  alleged 
oubtless  have  been  fraudulent;  for  the 
t  plaintiff  to  be  the  judge  of  the  vaUd- 
)  defeat  it  by  a  voluntary  conveyance  of 
r  well  convinced  he  might  have  been  of 
we  think  the  proof  of  the  settlement, 
line  of  the  money  in  satisfaction  of  his 
oie  evidence  that  he  had  no  interest  which 
have  defeated.  And,  while  it  would  have 
oof  that  he  was  asserting  and  seeking  to 
withstanding  the  settlement,  the  burden 

establish  that  he  was  doing  this.  But 
;o  prove  that  fact.  We  think,  therefore, 
t  was  justified  in  assuming,  as  it  did  in 
Cline  had  no  interest  which  the  convey- 
ited. 

)bjected  on  the  trial  to  the  evidence 
e  the  circumstances  under  which  the  bill 
as  executed,  on  the  ground  that  it  was 
al  and  irrelevant.  They  also  asked  the 
nstruct  the  jury  that  the  validity  of  the 
le  was  not  assailed  in  the  pleadings,  and 
he  absence  of  such  pleading,  its  validity 

be  questioned;  and,  as  it  appeared  upon 
must  be  regarded  as  a  valid  instrument, 
s  to  vest  defendants  with  the  lesral  title 
e  court  overruled  the  objections  to  the 
fused  to  instruct  the  jury  as  requested. 
;lie  petition  are  that  plaintiff  was  the 
y,  and  that  defendants  had  wrongfully 
b,  and  had  converted  it  to  their  own  use. 
uial  of  these  allegations.     It  also  con 
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tained  an  allegation  that  defendants  are  the  owners  of  the 
property,  and  there  was  no  reply. 

The  ground  of  recovery  set  up  by  plaintiff  in  the  petition 
is  that  defendants  committed  a  trespass  in  taking  and  con- 
verting the  property.  To  disprove  this  averment  they  intro- 
duced the  bill  of  sale  in  eviclence.  The  legal  effect  of  the 
instrument  was  to  clothe  them  with  the  title  and  ownership 
of  the  property.  It  is,  by  its  terms,  a  grant  by  plaintiff  of 
the  property  to  them,  and  there  was  evidence  tending  to  prove 
that  they  took  possession  of  it  under  the  grant  by  his  con- 
sent. Indeed,  by  the  bill  of  sale  he  gave  his  consent  that 
they  might  take  possession  of  it.  There  is  no  claim  that 
there  was  any  understanding  or  agreement  between  the  par- 
ties that  defendants  would  reconvey  the  property  to  him,  or . 
that  the  ownership  of  it  should  revert  to  him  on  the  hap- 
pening of  some  future  event.  The  sole  claim  under  the  evi- 
dence is  that  he  was  induced  by  a  fraudulent  representation 
to  make  the  conveyance.  If  this  is  true,  his  right  of  recov- 
ery is  based  upon  the  fraud  which  was  perpetrated  upon  him 
in  the  transaction,  and  this  is  undoubtedly  the  ground  upon 
which  he  did  recover.  But  the  fraud  is  not  alleged  in  the 
pleading  as  a  ground  of  recovery.  The  evidence  objected 
to  was,  therefore,  not  relevant  to  the  issue,  and  should  have 
been  excluded. 

The  instruction  asked  by  defendants  was  applicable  to  the 
issue  as  made  by  the  pleading,  and  should  have  been  given. 

Sbvebsbd. 

8upplbmental  opinion. 

JBeok,  J. — A  petition  for  rehearing  has  been  filed  in  this 
case.  It  fails  to  comply  with  rule  90  of  this  court,  requir- 
ing the  opinion  to  be  printed  with  the  petition  for 
In  supreme  rehearing,  and  the  subsequent  order  of  the  court 
hcaHoK:  ^  of  Octobcr  22,  1879,  dispensing  with  the  print- 
fomer^opiii-  ^^8  ^^  ^^®  Opinion  when  the  petition  for  rehear- 
lon.  jQg  refers  to  the  number  and  page  of  the  North- 
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western  Reporter  presenting  such  o 
plaintiff  have  wholly  disregarded  this  r 
print  the  opinion  or  to  make  referenc 
volume  of  the  Northwestern  Reportei 
must  insist  upon  counsel  observing  th( 
of  this  rule.  Its  observance  relieves  u 
of  much  time  in  unnecessary  labor  se 
The  petition  for  rehearing  will  be  stric 
this  court. 

We  take  occasion  to  remark  that 
required  under  our  rules  to  read  the  pe 
we  have  given  it  considera 
we  might  determine  wheth 
We  reach  the  conclusion  that  it  is  not. 
in  the  petition,  of  our  ruling  in  the 
that  plaintiff,  to  entitle  him  to  she 
the  bill  of  sale,  should  have  replied  1 
alleging  ownership  of  the  property,  set 
of  the  bill  of  sale  upon  which  the  c 
Plaintiff  seeks  to  recover  for  the  properl 
by  defendant.  The  defendant  answ 
ship.  This  answer  was  supported  at  tl 
duction  of  the  bill  of  sale.  Plaintiff 
invalid  because  it  was  fraudulent.  Th< 
defense  of  ownership  to  plaintiff's  clai 
a  defense  to  defendants'  claim  of  own 
in  the  bill  of  sale,  upon  which  he  relie< 
ownership,  upon  which  defendant  re 
should  have  pleaded  this  defense  to 
required  by  Code,  §  2665,  par.  2. 
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present: 


Hon.  AUSTIN  ADAMS,  Chief  Justice. 
"     WILLTAM  H.  SEEVERS. 
••     JOSKPH  R.  REED, 
"     JAMES  H.  ROTHROCK, 
•*     JOSEPH  M.  BECK, 


Judges. 


WiNZEB  V.  The  City  of  Bublinqton. 

1.  Taxation:    exemption  of  agricultural  lands  in  cities:    appli- 

cation OF  STATUTES.  Although  a  tract  of  land  of  13.42  acres,  used 
for  agricQltural  purposes,  was  annexed  to  the  defendant  city  at  a  time 
when  the  statute  ( g  4,  chap.  47,  Laws  of  1876 )  did  not  exempt  agricul- 
taral  tracts  of  less  than  twenty  acres  from  taxation  for  city  purposes, 
held  that  chap.  169,  Laws  of  1878,  amending  said  section  so  as  to 
exempt  all  such  tracts  of  more  than  ten  acres,  applied  to  land  already 
included  within  the  city  limits,  and  that  thereafter  said  tract  was  exempt 
irom  taxation  by  the  city. 

2.  :   :   WHAT  ABB  AGRICULTT7BAL  LANDS.    A  tract  of  land 


Sis    879{ 
07    294; 


68    27« 
dll4    28 


coataining  13.42  acres,  not  platted  into  smaller  lots  nor  divided  by 
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Two  and  a  half  acres  are  used  for  raising  grain  and  vegeta- 
bles, and  the  remaining  nine  acres  are  used  as  a  pasture. 
The  property  fronts  west  on  the  Fort  Madison  road,  which 
leads  from  the  south  into  the  city.  This  road  is  all  the 
means  of  travel  from  the  land  to  the  city,  and  it  is  from  1,500 
to  2,000  feet  to  the  first  street  north  of  plaintiif 's  property 
running  east  and  west,  and  the  nearest  street  on  the  east  is 
nearly  half  a  mile  distant.  There  is  a  tract  of  eighteen  acres 
adjoining  on  the  north,  and  between  plaintiff's  land  and  the 
city.  On  the  east  there  is  a  forty-acre  tract,  with  one  house  on 
it.  On  the  south  is  a  tract  of  seventeen  acres.  All  of  these 
adjoining  lands  are  used  for  pasture  meadow  and  the  cultiva- 
tion of  crops.  They  are  not  subdivided  by  streets  and  alleys. 
The  land  owned  by  the  plaintiff  was  formerly  outside  of  the 
city  limits,  and  was  annexed  to  the  city  on  the  thirty-first 
day  of  July,  1876,  by  an  extension  of  the  city  limits.  The 
highway  known  as  the  "  Fort  Madison  Hoad "  was  laid  off 
and  traveled  many  years  before  the  date  of  the  annexation  of 
the  property  to  the  city,  and  since  that  time  the  city  has 
done  nothing  in  the  way  of  improving  the  highway  adjoining 
plaintiff's  property.  The  city  assessed  the  property  for  tax- 
ation, and  levied  taxes  thereon  for  special  and  general  munic- 
ipal purposes,  and  ordered  the  same  collected  for  each  year 
from  1879  to  1883,  inclusive.  The  plaintiff  paid  the  taxes 
for  the  first  three  years  under  protest,  and  refused  to  make 
further  payment.  The  land  was  advertised  for  sale  for  the 
unpaid  taxes  of  1882,  and  this  action  was  brought  to  restrain 
the  sale,  and  to  recover  the  taxes  paid. 

The  first  question  to  be  determined  is,  was  the  plaintiff's 

land  subject  to  taxation  for  city  purposes?     The  foregoing 

statement  of  facts  is  not  in  dispute.      The  city 

1.  TAXATION  :        ,     .  1.14.  .  1  1  ,  . 

exemption  of   claims  the  Tiff ht  ot  taxation  under  the  authority 

agrtcultural  °  •' 

ISSi^JoTSla.  ^**  Brooks  v.  Polk  Co.^  52  Iowa,  460,  and  Tub- 
^^'^  besaing  v.  City  of  Burlington^  post,  p.  691. 

The  plaintiff  insists  that  the   cited    cases  have  no  appli- 
cation to  the  case  at  bar,  because,  by  section  4  of  chapter  47 


Digitized  by 


Google 


tfE  COURT  OF  lOT 

Br  V.  The  City  of  Burlington. 

[teenth  General  Assein 
the  Acts  of  the  Seve 
ff's  land  under  the  fact 
m  city  taxes.  That  sec 
fids  included  within  sai( 
been  laid  off  into  lot 
ot  subsequently  be  div 
ss,  by  the  extension 
Jl  also  in  good  faith 
yr  horticultural  purpos( 
ose,  except  that  they  mj 
le  extent  as  though  thej 
said  tax  shall  be  paid  ii 
The  orignal  act  excludec 
;  same  conditions  and  lin 
ded  by  counsel  for  the 
annexed  to  the  city  b 
ight  to  exercise  the  ta: 
lubsequent  legislation, 
to  be  tenable.  Munic 
7-making  power,  and  a 
ire.  They  can  have  no  ^ 
)perty  for  city  purpose! 
t  was  perfectly  couipet( 
ly.  It  was  one  step  tc 
exatious  questions  whi 
5  cities  and  towns  to  ea 
property. 

tstion  to  be  determined 
2  plaintiff,  since  his  pi] 
the  land,  used  it  in  gc 
or  horticultural  pur] 
'  the  opinion  that  he 
sidence  upon  the  land 
iipy  about  one  acre,  ar 
ig  business  in  the  city. 
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that  he  has  a  residence  upon  the  land  does  not  destroy  its  char- 
acter as  rural  and  farm  property.  The  body  of  his  land  is 
used  strictly  for  the  purposes  enumerated  in  the  statute.  It 
is  not  held  for  speculative  purposes,  nor  does  it  appear  that 
it  is  at  all  adapted  to  subdivision  into  lots. 

The  case  of  Brooks  v.  Polk  Co.^  supra^  was  determined 
without  reference  to  the  statute  above  cited.  For  some  rea- 
son counsel  in  that  case  did  not  rely  upon  the  statute.  It  is 
possible  that  the  taxes  paid  which  were  sought  to  be  recov- 
ered back  were  levied  before  that  statute  went  into  effect. 

11.  It  is  claimed  that  the  court  erred  in  rendering  judg- 
ment for  the  plaintiff  for  the  taxes  paid  by  him.  The  facts  under 
,  which  these  payments  were  made  were  as  follows: 

3.  TAXES:  pay-  ^   •' 

?rotest?re-  The  plaintiff  disputed  the  validity  of  the  city  taxes 
ooTcry.  upon  his  land.    He  was  told  by  the  treasurer  that 

if  the  taxes  were  not  paid  he  would  proceed  to  sell  the  prop- 
erty. The  payments  were  made  in  each  year  just  before  the 
tax  became  delinquent  under  the  law.  The  treasurer  indorsed 
upon  the  receipts  these  words:  "City  taxes  paid  under 
protest."  There  is  a  conflict  of  authority  upon  the  question 
whether  a  payment  under  protest  is  voluntary  or  compulsory. 
See  Brumagim  v.  Tillinghast^  18  Cal.,  265;  Benson  v.  Mon- 
roe^ 7  Cush.,  131;  First  National  Bank  of  Americus  v.  The 
Mayar^  etc.y  68  Ga.,  119.  These  and  other  cases  hold  that 
there  must  be  actual  or  threatened  exercise  of  power  by  the 
party  exacting  or  receiving  the  payment,  from  which  the  other 
party  "  has  no  other  means  of  immediate  relief  than  by  advanc- 
ing the  money."  On  the  other  hand,  it  has  been  held  that 
"taxes  illegally  assessed  and  paid  may  always  be  recovered  back 
if  the  collector  understands  from  the  payee  that  the  taxes  are 
regarded  as  illegal^  and  that  suit  will  be  instituted  to  compel 
the  refunding  of  them."  Erskine  v.  Van  Arsdale^  15  Wall., 
75;  and  see  Baker  v.  City  of  Cincinnati^  11  Ohio  St.,  537, 
and  Taylor  v.  Board  of  Health,  31  Pa.  St.,  73. 

We  think  that  where  a  tax  is  not  merely  informal  and 
irregular,  but  is  illegal  and  void  as  being  levied  upon  prop- 
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/.  T.  Illicky  for  appellant. 

J.  J,  Seerley,  for  appellee. 

RoTiiRocK,  J. — The  city  of  Burlington  was  laid  out  and 
platted  upon  the  public  lands  of  the  United  States  by  act  of 
congress  of  July  2, 1836.  The  act  provided  that  a  quantity 
of  land  of  proper  width  on  the  river  bank,  and  running  with 
said  river  the  whole  length  of  the  town,  should  be  reserved 
from  sale  "for  public  use,  and  remain  forever  for  public  use, 
as  public  highways,  and  for  other  public  uses."  By  a  sub- 
sequent act  of  congress,  approved  February  14,  1853,  the 
reserved  strip  of  land  was  granted  to  the  city,  to  be  disposed 
of  in  such  a  manner  as  the  "  corporate  authorities  may  direct, 
sabject  to  the  rights  of  third  persons  thereon,  or  to  the  use 
thereof."  The  plaintiff  claims  that  this  reserved  strip  of  land 
along  the  river  bank  is  in  part  bounded  by  lot  993,  of  which 
he  is  the  owner,  and  that  he,  and  those  under  whom  he  claims, 
took  actual  possession  of  the  land  in  dispute  many  years  ago, 
and  inclosed  and  improved  it,  and  that,  such  possession 
being  adverse,  under  claim  of  right,  the  city  is  estopped  from 
now  making  any  claim  to  it.  The  city  claims  that  the  land 
in  dispute  is  not  a  part  of  the  original  reservation,  bat  that  it 
is  away  from  the  river  bank,  and  above  the  river  bluff,  and 
that  the  title  thereto  remained  in  the  United  States  until  the 
year  1882,  when  by  the  act  of  congress  it  was  granted  to  the 
city. 

In  our  opinion,  the  evidence  in  the  case  shows  that  the 
land  in  dispute  was  not  a  part  of  the  original  reservation. 
It  was  no  part  of  the  margin  or  bank  of  the  river.  The. 
plaintiff,  therefore  could  acquire  no  prescriptive  right  as  against 
the  government.  The  laud  was  public  land,  the  title  to 
which  was  in  the  United  States.  But  if  we  were  to  concede 
that  the  land  in  dispute  is  part  of  the  original  reservation, 
and  that  the  title  thereto  passed  to  the  city  under  the  act  of 
1853,  the  plaintiff  has  acquired  no  prescriptive  right  against 


Digitized  by 


Google 


Digitized  by 


Google 


MARCH  TERM,  1886.  287 

Martin  t.  Blattner  et  al. 

crime,  in  that  the  said  statute  provides  for  the  imprisonment  of  persons 
gaiity  of  contempt  in  violating:  an  injunction;  nor  are  the  fines  provided 
by  said  chapter  "excessive''  within  the  meaning  of  §  17  of  article  1  of 
the  constitution;  nor  is  said  statute  in  conflict  with  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  on  thB  Arround  that 
it  abridges  the  privileges  of  the  citizens  of  the  United  States. 

Appeal  from  Mahaska  Circuit  Court, 

Wednesday,  March  17. 

The  plaintiff  brought  this  suit  in  chancery  under  Code,.§ 
1543,  as  amended  by  chapter  143  of  tlie  Acts  of  the  Twen- 
tieth General  Assembly,  to  restrain  the  defendants  and 
another  from  maintaining  a  nuisance  by  keeping  a  place  for 
th«  unlawful  sale  of  intoxicating  liquors.  A  preliminary 
injunction  was  allowed.  Defendants,  C.  Blattner  and  Gibbs, 
appeal. 

John  F.  Lacy^  Bolton  <&  McCoy ^  «/.  C.  Williams  and 
Phillips  cfe  Greer^  for  appellants. 

Gleason  cfe  Haskell^  for  appellee. 

Bbok,  J. — I.  The  original  petition  contains  sufficient 
averments,  charging  that  Charles  and  Fred  Blattner  main- 
tained a  nuisance  by  keeping  a  place  for  the  unlawful  sale  of 
intoxicating  liquors.  Fred,  by  his  answer,  not  under  oath, 
denies  the  allegations.  Charles,  in  a  verified  answer,  makes 
a  like  denial,  and  pleads  that  the  statute  nnder  which  the 
proceeding  is  instituted  is  unconstitutional,  and  that  the 
action  is  barred  by  reason  of  the  fact  that  he  was  adjudged 
not  guilty  in  two  separate  criminal  proceedings  wherein  he 
was  charged  with  violating  the  statute  prohibiting  the  sale 
of  intoxicating  liquors.  In  an  amended  petition  it  is  alleged 
that  Gibbs  is  the  owner  of  the  premises  wherein  the  unlawful 
sales  of  intoxicating  liquors  were  made,  and  that  the  other 
defendants  are  his  lessees.     Gibbs,  in  his  answer,  admits  that 
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by  an  injunction.  We  think  the  consideration 
juncMon^"  of  some  familiar  principles  of  the  law  and  pro- 
£?rofsa/<^n  visions  of  the  statute  will  establish  the  contrary 
°^'  conclusion.  Under  the  statute  real  estate  used 
with  the  knowledge  or  consent  of  the  owners  for  unlawful 
traffic  in  intoxicating  liquors  is  subject  to  a  lien  for  all  judg- 
ments rendered  for  tines  and  penalties  provided  for  the  vio- 
lation of  the  law  by  such  traffic.  Code,  §  1558.  And  the 
building,  without  regard  to  its  ownership,  in  which  such 
traffic  is  carried  on  is  declared  to  be  a  nuisance.  Code,  § 
1543.  It  is  a  well-settled  rule  of  the  law  that  all  property 
of  the  citizen  is  held  subject  to  such  polic3  and  other  regula- 
tions as  the  legislature  may  provide  for  the  protection  of  the 
health  and  safety  of  the  people,  and  that  no  right  of  property 
can  intervene  to  arrest  the  enforcement  of  penalties  for  the 
violation  of  the  criminal  statutes  of  the  state.  The  welfare 
of  the  people  in  their  health,  property  and  lives  is  above  the 
rights  of  the  individual  citizen.  When  the  state,  in  the 
exercise  of  its  sovereign  authority,  declares  that  an  act  is 
unlawful,  no  citizen  may  disobey  such  a  statute  for  the  reason 
that  the  act  was  before  the  legislation  lawful,  and  that  he 
held  property  exclusively  used  in  the  commission  of  the  act. 
A  contrary  rule  would  arrest  progress  by  legislation  in  efforts 
to  suppress  vice  and  crime.  The  owner  of  property  cannot 
by  leasing  it  remove  it  from  the  operation  of  these  princi- 
ples. His  lease,  being  in  conflict  with  the  law,  is  void;  he 
cannot  plead  it  as  an  instrument  which  sanctifies  crime  and  the 
violation  of  law.  By  the  violation  of  the  law  the  lease  ceases 
to  be  of  force,  and  it  becomes  the  duty  of  the  lessor  to  exer- 
cise the  right  which  he  possesses  to  oust  the  lessee  from  the 
possession  of  the  premises  unless  he  ceases  to  violate  the 
law.  Without  special  reference  to  the  numerous  authorities 
supporting  these  views,  it  is  sufficient  to  refer  to  the  follow- 
ing of  that  class:  Cooley,  Const.  Lim.,  583;  People  v. 
Hawley^  3  Mich.,  330;  Reynolds  v.  Geary ^  26  Conn.,  179; 
Brick  Preshjterian  Church  v,  Mayor^  etc,  5  Cow.,  538. 
Vol.  LXVIII— 19 
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connected  with  this  subject.  We  think  all  the  provisions 
fonnd  in  the  act  are  within  tlie  purview  of  the  subject,  or  are 
matters  connected  therewith.  The  point  demands  no  further 
attention. 

VI.     It  is  next  arsrued  that  the  statute  is  in  conflict  with 
section  6  of  article  1,  which  declares  that  "all  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation."     It 

THB  SAKS. 

is  insisted  that  the  provision  of  the  statute  pre- 
scribing the  remedy  by  injunction,  and  the  punishment  of 
those  committing  contempts  by  disobedience  thereto,  is  spec- 
ial, and  does  not  have  a  general  operation.  This  provision 
pertains  to  the  sanction  of  the  statute,  and  the  remedy  for  its 
violation  by  the  commission  of  crime  forbidden  by  it.  All 
statutes  punishing  criminally  the  violation  of  the  law,  or  pro- 
viding for  the  prevention  of  crimes,  are  special  in  their  charac- 
ters, just  as  this  statute  is,  and  they  could  not  be  otherwise. 

It  would  be  absurd  to  claim  that  all  felonies  should  be  pun- 
ished to  the  same  extent,  or  in  the  same  manner,  or  that  even 
degrees  of  the  same  offense  should  have  affixed  to  them  by 
the  statute  the  same  punishment.  And  it  would  not  for  a 
moment  be  claimed  that  the  same  proceedings  and  remedies 
should  be  provided  for  all  violations  of  the  law;  that  homi- 
cides, larceny,  vagrancy,  breaches  of  the  peace,  and  the  pre- 
vention of  crimes  should  all  be  subject  to  the  same  proceed- 
ings, and  that  no  special  provisions  should  exist  in  one  case 
unless  made  applicable  to  all.  To  the  law-making  depart- 
ment of  the  government  is  confided  the  duty  of  providing 
enactments  for  the  punishment  and  prevention  of  crimes. 
In  the  exercise  of  the  widsom  gained  by  experience  in  the 
administration  of  the  law  in  a  land  of  constitutional  liberty,  the 
general  assembly  discovered  that  the  provision  in  question 
is  required  in  order  to  enforce  the  statute  it  enacted.  The 
same  legislative  wisdom  discovered  no  necessity  for  the  pro- 
vision to  be  made  applicable  to  other  nuisances,  or  to  other 
offenses.  The  remedy  and  penalties  prescribed  in  the  statute 
were  therefore  limited  to  nuisances  committed  by  the  sale  of 
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intoxicating  liquors,  and  they  we 
of  offenses.  Tlie  statute  is  in  ii 
tional  provision  just  quoted. 

YII.  The  defendant  Charles 
justice  of  the  peace  for  an  offense 
5. : :    of  the  statute  prohibi 

:  former   , .  •, 

acquittal  ou     liquors,  and  was  acqu 

criminal  i       •     i  .        i 

charge.  the  judgment  in  that 

ing.       An  adjudication  that  defi 

offense  punishable  upon  informa 

the  peace  cannot  be  an  adjudicatior 

a  nuisance.     That  was  a  proceed! 

an  offense.     This  is  an  action  i 

which  tlio  statute  declares  are  a  : 

in  these  cases  are  unlike,  their  pu 

^he  judgments  entered  in  them  a 

n  one  action  will  not  bar  the  otl: 

s  unreasonable  as  to  insist  that 

orcible  entry  and  detainer  wou 

nent  for  the  same  lands,  or  that  i 

ssault  and  battery  would  bar  a 

ccused  to  enter  into  bonds  to  kec 

VIII.  It  is  next  insisted  tha 
>enalty  for  disobedience  of  an  in 

acticle  1,  section  23  of 
vides  that  there  sliall 
xcept  for  the  punishmentof  crime 
easons  for  holding  that  an  inipris 
ervitude.  If  counsel's  position 
Dr  contempt  are  forbidden  by  the 
ounsel  are  not  prepared  to  go  thj 
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no  ground  for  holding  that  the  statute  in  this  regard  conflicts 
with  the  constitution. 

X.     Counsel  urge  that  the  statute  is  in  conflict  with  the 

fourteenth  amendment  to  the  constitution  of  the  United  States, 

for  the  reason  that  it  abridges  the  privilege  of  the 

THE  SAME.  ^  IT  o 

citizens  of  the  United  States.  It  has  been  held 
in  numerous  cases  decided  by  this  court,  and  by  the  courts 
of  other  states,  that  statutes  prohibiting  the  traffic  in  intoxi- 
cating liqnors  are  within  the  police  authority  of  the  state. 
All  privileges  of  citizens  of  the  United  States  are  held  sub- 
ject to  this  power.  This  amendment  was  not  intended  to 
limit  this  power  of  the  states.  This  conclusion  is  not  only 
supported  by  principle,  but  also  by  the  familiar  political  his-, 
tory  of  the  constitutional  amendment  in  question. 

The  foregoing  discussion  disposes  of  all  questions  consid- 
ered by  counsel.     The  decision  of  the  circuit  court  is 

Affirmed, 
on  beheaeing. 

Sebvebs,  J. — It  must  be  assumed  that  Mr.  Gibbs  leased 
the  premises  for  a  lawful  purpose,  and  that  he  did  not  have 
8AMRA8V0.2,  auy  knowlcdgc,  at  the  time  the  injunction  was 
*°^"  asked,  that  his  tenants  had  committed  a  statutory 

nuisance  thereon  by  selling  intoxicating  liquors  contrary  to 
law.  This  being  so,  a  petition  for  a  rehearing  has  been  tiled 
upon  the  ground  that  a  landlord  cannot  be  made  liable  for  a 
nuisance  created  by  his  tenant  of  which  he  has  no  knowledge. 
Authorities  are  cited  in  support  of  this  doctrine,  and  we 
think,  in  a  certain  sense,  it  is  undoubtedly  true.  Cooley,  Torts, 
608-612;  Woods,  Landl.  &Ten.,  §  539.  An  examination  of 
these  authorities,  and  all  others  cited  in  notes  therein,  will 
demonstrate  that  the  doctrine  above  stated  has  been  estab- 
lished in  actions  to  recover  damages  for  the  erection  or  con- 
tinuance of  private  nuisances.  In  such  cases  it  has  been  gen- 
erally held  that  a  landlord  is  not  liable  in  damages  that  have 
been  caused  by  nuisances  created  by  his  tenant,  of  which  the 
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prevented.     Such  is,  as  we  understand,  the  plain  import  of 
the  statute. 

As  we  have  seen,  Mr.  Gibbs  obtained  knowledge  at  the  trial 
that  his  building  was,  under  the  statute,  a  public  nuisance, 
and  that  a  citizen  acting  for  the  public  asked  that  it  bs  enjomed. 
It  seems  to  us  clear  that  such  a  remedy  existed  as  against  him 
and  his  building.  The  statute,  in  express  terms,  so  provides, 
and  the  court  was  bound  to  grant  the  relief  asked.  We 
affirm  the  proposition  to  be  true,  upon  principle,  that  no  one 
can  use  his  property,  or  permit  it  to  be  used  by  another,  so 
as  to  create  a  public  nuisance.  The  right  of  the  public  in 
this  respect  is  superior  to  that  of  the  individual.  The  prop- 
erty of  the  latter  must  be  held  in  subordination  to  the  rights 
of  the  general  public.  The  health  and  morals  of  the  com- 
munity so  require.  The  existence  of  the  nuisance  having 
been  conclusively  established  as  between  the  parties  to  this 
action,  and  between  each  of  them,  by  the  judgment  of  the  court, 
it  necessarily  follows  that  the  tenants  cannot  continue  the  bus- 
iness, or  do  the  thing  which  created  it,  in  the  leased  premises. 
The  premises  may  continue  to  be  occupied  by  them  for  lawful 
purposes,  and  the  lease  may  continue  to  exist.  Clearly,  how- 
ever, in  our  judgment,  Mr.  Gibbs  can  protect  himself  and 
his  premises  from  being  a  public  nuisance,  and  to  that  end  he 
may  have  the  power  to  cancel  the  lease,  or  enjoin  the  unlawful 
use.  We  however,  do  not  regard  it  as  essential  to  determine 
this  question.     The  petition  for  rehearing  is 

Overruled. 
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sion  of  the  portion  of  said  strip  inclosed  thereby.  On  the  final 
hearing  of  the  case,  the  circuit  court  entered  judgment  grant- 
ing to  plaintiff  the  relief  prayed  for  in  his  petition.  Defen- 
dant appeals. 

John  J,  Seerley^  for  appellant. 
S.  L,  Glasgow^  for  appellee. 

Eeed,  J. — Barret's  addition  was  laid  out  and  platted  in 
1844:,  and  the  plat  was  duly  recorded.  A  strip  of  ground 
sixty  feet  wide  on  the  eastern  boundary  of  the  addition  was 
designated  on  the  plat  as  a  street,  and  was  dedicated  to  public 
use  as  such.  The  proprietor  of  an  addition  adjoining  Barret's 
addition  on  the  east  also  dedicated  for  street  purposes  a  strip 
of  ground  thirty  feet  wide  adjoining  this  street  on  the  east. 
These  two  strips  of  ground  constitute  the  street  now  known 
as  Madison  street.  The  property  now  owned  by  plaintiff  was 
inclosed  in  1852.  The  fence  on  the  east  of  the  property 
was  built  on  a  line  parallel  with  the  boundary  line  between 
the  street  and  lots  as  laid  out  and  platted,  but  about  thirty 
feet  east  of  that  line,  so  that  one-half  of  the  ground  platted  as  a 
street  on  the  front  of  the  lots  was  inclosed  with  them,  and  a 
fence  has  been  maintained  on  that  line  from  that  time  to  the 
present.  Some  of  the  other  lots  in  the  addition  abutting  on 
the  street  on  the  west  side  had  been  inclosed  before  that, 
while  others  have  since  been  inclosed.  The  fences  on  the 
front  of  all  the  property,  however,  were  built  on  the  same 
line  on  which  that  inclosing  plaintiff's  lots  was  built;  so  that 
one-half  of  the  sixty-feet  strip  dedicated  as  a  street  by  the  pro- 
prietor of  Barret's  addition  has  been  inclosed  with  the  lots 
abntting  upon  it  by  the  owners  of  the  lots,  and  this 
was  done  in  each  instance  at  the  times  the  lots  were 
improved.  About  1859  a  dwelling-house  was  built  on 
the  plaintiff's  property  by  the  then  owners  of  it,  to  which  a 
number  of  additions  and  improvements  have  since  been  built. 
The  front  of  this  building  is  twenty-nine  feet  from  the  line 
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Ang.  Highw.,  §  157.  The  evidence  of  its  acceptance  of  the 
dedication,  and  of  its  intentions  in  the  premises,  is  found  in 
its  acts  and  conduct  with  reference  to  it.  It  caused  the 
ground  for  sixty  feet  in  width  to  be  opened  and  prepared  for 
use  as  a  highway.  For  more  than  tliirty  years  the  travel  has 
been  confined  to  the  ground  so  opened  and  improved.  All 
the  expenditures  of  labor  and  money  made  by  the  public  during 
that  period  for  the  repair  or  improvement  of  the  street  were 
made  upon  that  ground.  During  all  this  time  the  owners  of 
the  abutting  property  have  used  and  occupied  the  remainder  of 
the  land  included  in  the  dedication,  and  have  treated  it  as  their 
own  property.  lu  the  case  of  the  plaintiff's  property,  valu- 
able improvements  have  been  placed  upon  the  ground  in  ques- 
tion, and  if  the  city  is  now  permitted  to  occupy  the  ground  and 
use  it  as  a  street,  he  (and  perhaps  others)  will  be  greatly 
damaged.  Everything  that  has  been  done  upon  the  property 
by  plaintiff,  and  those  under  whom  he  claims,  has  been 
done  with  the  knowledge  of  the  public.  Their  occupation  of 
the  premises  has  been  adverse  to  the  public.  Their  conduct 
with  reference  to  the  property  has  at  all  times  amounted  to 
a  denial  that  the  public  had  any  interest  in  or  right  to  the 
property;  and  this  claim  has,  to  all  appearances,  been  fully 
acquiesced  in  by  the  public. 

From  these  circumstances  we  think  it  must  be  conclu- 
sively presumed  that  only  that  portion  of  the  land  included  in 
said  dedication  which  lies  east  of  the  line  on  which  plaintiff's 
fence  is  built  was  accepted  by  the  public  as  a  street.  The 
facts  bring  the  case  within  the  principle  laid  down  in  Davies 
V.  Huehiver^  45  Iowa,  574. 

The  judgment  of  the  circuit  court  will  be 

Affirmed. 
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judge  has  certified  that  there  are  questions  of  law  involved 
upon  which  it  is  desirable  to  have  the  opinion  of  this  court. 
Code,  §  3173.  It  is  said,  however,  that,  as  there  was  a  judg- 
ment against  the  defendants  for  $100,  and  costs,  therefore 
there  is  more  than  $100  in  controversy.  The  fallacy  of  this 
suggestion  clearly  appears  when  reference  is  had  to  the  stat- 
ute, which  provides  that  it  is  the  amount  in  controversy,  as 
shown  by  the  pleadings,  which  constitutes  the  jurisdictional 
test.     Curt*an  v.  Excelsior  Coal  Co,^  63  Iowa,  94. 

II.     The  certificate  of  the  trial  judge  is  as  follows:  "  This 
cause  involves  a  determination  of  a  question  of  law  upon 

2, . .  which  it  is  desirable  to  have  the  opinion  of  the 

controversy:  Supreme  court,  and  it  is  the  desire  of  the  defend- 
Sfica^.  ant  to  appeal;  therefore  I  sign  this  certificate  as 
to  the  law,  the  evidence,  and  instructions."  This  certificate 
is  clearly  insufficient,  as  the  numerous  decisions  of  this  court 
will  show.     In  fact,  no  particular  question  is  certified. 

The  motion  must  be  sustained. 

Appeal  Dismissed. 


Teie  Chicago,  BgRLiNOTON  &  Quinoy  R'y  Co.  v.  Jackson. 

1.  Swamp  Lands:  right  op  countf  to  withdraw  prom  market. 
The  land  in  question  was  swamp  land,  belonging  to  Mills  county.  In 
185-5  the  county  authorities  offered  its  swamp  lands  for  sale  at  $1.25 
per  acre,  but  in  1860  the  county  court  ordered  that  no  more  swamp 
lands  should  be  sold  until  a  further  order  should  he  made  in  relation 
thereto.  In  1866,  however,  the  defendant  applied  to  the  board  of 
supervisors,  and  to  the  clerk  of  the  board,  to  purchase  the  land  in  ques- 
tion, tendering  the  sum  of  $1.25  per  acre,  but  they  refused  to  sell,  and 
never  accepted  the  money  tendered.  Defendant,  nevertheless,  entered 
upon  the  land  and  made  improvements  thereon,  and  has  siuce  held  pos- 
session. The  county  afterwards  sold  and  conveyed  the  land  to  plaintiff. 
Htld  that  the  county  court  had  authority  to  withdraw  the  land  from 
market,  under  §  §  928, 930,  941  of  the  Revision,  and  that  defendant,  by 
virtue  of  his  tender  and  occupancy,  acquired  no  equitable  rights  in  the 
land  which  he  could  maintain  as  against  the  county's  grantee. 
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opinion  it  may  be  conceded  that  in  1855  the  land  was  offered 
for  sale  as  the  defendant  claims.  It  appears,  however,  that 
in  1860  the  county  court  ordered  that  no  more  swamp  land 
should  be  sold  until  a  further  order  should  be  made  in  rela- 
tion thereto.  The  order  of  the  county  court  withdrawing 
the  land  was,  if  valid,  in  force  at  the  time  of  the  defend- 
ant's application  and  tender. 

Tiie  defendant,  however,  contends  that  the  court  had  no 
power  to  make  the  order  withdrawing  the  land,  and  that  the 
clerk  of  the  board  should  have  disregarded  it  and  accepted 
his  money  and  made  him  a  deed.  But,  under  section  928 
of  the  Revision,  the  swamp  lands  were  placed  under  the  care 
and  superintendence  of  the  county  courts,  and  by  section 
930  it  was  provided  that  the  courts  may  order  a  part  only  of 
the  lands  to  be  sold,  as  they  may  deem  expedient,  and  by 
section  941  it  was  provided  that  the  courts  shall  not  sell  or 
dispose  of  any  more  of  said  lands  than  shall  be  absolutely 
necessary  to  complete  the  reclaiming.  We  think  that  the 
court  had  the  power  to  make  the  order  in  question. 

The  plaintiff  having  the  legal  title,  and  the  defendant  no 
title  of  any  kind,  it  is  perhaps  not  important  to  consider  how 
the  county  came  to  convey  to  the  plaintiff's  grantor,  or 
Avhether  it  did  so  by  mistake  or  not.  But  the  plaintiff's 
right  seems  to  be  reasonably  clear.  The  conveyance  was 
made  in  pursuance  of  a  contract  which  called  for  "odd  sec- 
tions vacant."  The  defendant's  position  is  that  the  land  in 
question,  though  in  an  odd  section,  was  not  vacant,  because 
he  was  in  possession.  Under  the  view,  however,  which  we 
have  taken  of  the  case,  he  was  a  mere  trespasser.  The 
county  had  expressly  refused  to  sell  to  him,  as  he  well  knew. 
That  the  county  regarded  the  land  as  vacant  at  the  time  it 
entered  into  the  contract  with  the  plaintiff's  grantor  must  bo 
presumed. 

We  think  that  the  plaintiff  was  entitled  to  judgment  for 
possession. 

Reveebbd. 
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The  State  v.  Mahan. 

Murder :  self-depexse:  verdict  under  proi 
DISTURBED.    Where  on  a  trial  for  murder,  in 
relied  on,  the  court  properly  instructed  the  jury 

•  danger  which  seems  to  threaten  the  person  assii 
prevented  by  any  other  reasonable  means  with 
justified  in  taking:  the  life  of  his  assailant;  and  I 
which  the  jury  might  well  have  found  that  tl 
avoided  all  danger  from  his  assailant  by  retirii 
that,  by  appealing  to  the  by-standers — who  we 
might  have  secured  protection,  this  court  cannot  i 
ing,  and  reverse  a  judgment  upon  a  verdict  in  a 


3. 


:  DUTY   TO   INSTRUCT   AS  TO  OFFENSES   I 

CHARQED.  Whether  it  is  necessary  or  proper  fo 
to  instruct  the  jury  as  to  the  offenses  lower  tha 
indictment,  and  which  are  included  in  it,  must  ( 
the  case  as  they  are  shown  by  the  evidence;  an 
murder,  there  was  no  possible  theory  of  the  evid 
diet  of  guilty  of  any  of  the  offenses  included  i 
than  manslaughter,  could  have  been  found,  held 
instructed  the  jury  that  they  could  not  convici 
offense  lower  than  manslaughter. 


:   self-defense:    instruction:    danoe 

ASSAULT:  province  of  jury.    While  it  is  trui 

without  weapons  may,  in  some  cases,  be  highly 

assailed,  and  while  it  is  true,  also,  that,  as  a  gen< 

ince  of   the  jury  to  determine  from  the  eviden 

assault  was  of  such  a  dangerous  character  as  to 

the  assailant's  life  in  self-defense,  yet,  in  this 

unusual  danger  to  the  assailed  wais  in  the  fact  th 

stone  in  his  hand,  it  was  not  error  for  the  court  i 

t,  unless  the  stone  was  a  dangerous  we 

in  defendant's  position  would  have  ai 

iistified  in  striking  the  fatfil  blow.    T 

ed  in  opinion  on  rehearing. 

:  INSTRUCTIONS  MUST  BE  CONSTR 

I  an  instruction  beginning  thus:  **  If 
fatal  blow,"  etc.;  to  which  defendant 
iry  was  thereby  told,  in  effect,  that  the 
held  that  the  instructions  should  all  I 
vhen  so  considered,  the  jury  could  nol 
the  word  "  unlawful "  in  the  instracti 
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5.  Instructions :  repetition  not  requibed.  Ife  is  not  error  to  refuse 
to  give  instructions  asked,  when  they  arc  substantially  embodied  in  thfl 
charge  of  the  court 

Appeal  from  Clayton  District  Court, 

Wednesday,  March   17. 

The  defendant  was  accused  of  the  crime  of  mnrder  in  the 
first  degree  committed,  as  was  charged  in  this  indictment,  in 
the  killing  of  one  Dennis  Murphy.  He  was  convicted  of 
raauslaughter,  and  sentenced  to  a  terra  of  imprisonment  in 
the  penitentiary,  and  from  this  judgment  he  appeals. 

Garher  c&  Corlett  and  Murdoch  <&  Larhhi  and  Noble  i& 
Updeg7*aff^  for  appellant. 

Smith  McPherson^  Attorney-general^  for  the  State. 

Reed,  J. — The  killing  of  Dennis  Murphy  occurred  on  the 
second  of  October,  1881.  lie  and  the  defendant  met  on 
the  evening  of  that  day,  in  a  saloon,  and  while  there  became 
involved  in  a  quarrel  in  which  Murphy  was  undoubtedly  the 
aggressor,  lie  used  very  insulting  and  oflensive  language 
towards  defendant,  and  in  the  course  of  the  quarrel  threw  a 
beer  glass  at  him.  The  interference  of  the  saloon-keeper  and 
others,  however,  prevented  any  actual  conflict  between  the 
parties  in  the  saloon,  and,  after  the  quarrel  was  ended.  Murphy 
went  out  of  the  house,  and  sat  down  near  the  door.  Soon 
afterwards  defendant  left  the  saloon  with  the  intention  of 
going  to  his  home.  He  had  with  him  a  cross-cut  saw,  about 
four  feet  in  length,  which  he  carried  on  his  shoulder.  When 
he  stepped  out  of  the  saloon  he  remarked  to  some  of  the 
by-standers,  (referring,  doubtless,  to  what  had  occurred  in  the 
saloon,)  that  the  excitement  had  not  been  as  great  as  they  had 
anticipated.  At  this.  Murphy  arose  and  said  it  could  be 
much  greater  if  he  wanted  it  to  be,  and  that  if  he  was  a  man 
he  would  stop  and  have  it  out.  Defendant  replied  to  this 
Vol.  LXVIIl— 20 
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The  law  on  this  subject  was  correctly  stated  to  the  jury  in 
the  instructions  of  the  court,  and  they  may  well  have  found 
from  the  evidence  that  defendant  could  have  avoided  all  dan- 
ger from  Murphy's  assault  by  retiring  from  the  conflict,  or 
that  by  appealing  to  the  by-standers  (who  were  friendly  to 
him)  he  might  have  secured  protection  therefrom. 

II.  The  court  instructed  the  jury  that  they  could  not 
convict  the  defendant  of  any  offense  lower  than  manslaughter, 

2 and  that  they  should  either  convict  him  of  murder 

smictas'to  ^^  manslaughter,  or  acquit  him.  The  giving  of 
fwlortothe  these  instructions  is  assigned  as  error.  It  is  cer- 
one charged,    ^^jj^jy  j-^^g  ^jj^^.  ^  number  of  offenses  lower  than 

manslaughter  are  included  in  the  indictment,  and  under  our 
statute,  Code,  §  4465,  if  the  evidence  failed  to  establish  that 
defendant  was  guilty  of  either  murder  or  manslaughter,  but 
did  show  that  he  was  guilty  of  one  of  the  lower  offenses 
included  in  the  indictment,  he  might  have  been  convicted  of 
such  lower  offense.  It  was  held  in  the  State  v,  Vinsanty  49 
Iowa,  241,  and  The  State  v.  Peters,  56  Id.,  263,  that  the  dis- 
trict court  erred  in  not  instructing  the  jury  as  to  the  offenses 
lower  than  those  charged  in  express  terms  in  the  indictments, 
which  were  included  in  the  charges,  and  the  judgments  were 
reversed  on  that  ground.  The  ruling  in  botli  cases  is  based 
on  the  ground,  however,  that,  while  under  the  evidence  there 
might  have  been  some  doubt  as  to  whether  the  defendant  was 
guilty  of  the  offense  of  which  he  was  convicted,  it  tended 
strongly  to  show  that  he  was  guilty  of  one  of  the  lower  offenses, 
and  hence  that  he  had  the  right  to  have  the  jury  pass  on  the 
question  whether  he  was  not  guilty  of  such  offense  rather 
than  of  the  higher  one  of  which  he  was  convicted.  And 
whether  it  is  necessary  or  proper  for  the  court,  in  any  case, 
to  instruct  the  jury  as  to  the  offenses  lower  than  that  charged 
in  express  terms  in  the  indictment,  which  are  included  in  it, 
must  depend  on  the  facts  of  the  case  as  they  are  shown  by 
the  evidence.  If  the  evidence  in  a  case  should  show  beyond 
all  question  that  the  crime  of  murder  had  been  committed. 
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tion  quoted  above.     That  an  assault  made  without  weapons 
may,  in  some  cases,  be  highly  dangerous  to  the  one  assailed, 
is  doubtless  true.     There  may  be  such  disparity  between  the 
parties  in  physical  strength,  or  the  assailant  may  be  of  such 
ferocious  diisposition,  as  that  his  assault,  without  any  weapon 
at   all,  would  be  highly  dangerous  to   the  person  assailed. 
In  this  case,  however,  there  was  no  evidence  of  the  presence 
of  any  circumstance,  except  the  fact  that  Murphy  had  the 
stone  in  his  hand,  which  rendered  his  assault  specially  dan- 
gerous to  defendant.     It  does  not  appear  that  he  had  any 
advantage  of  defendant  in  physical  strength,  and  defendant's 
conduct  at  the  time  indicates  that  the  only  circumstance 
which  gave  him  any  special  concern  was  the  fact  that  Mur- 
phy had  the  stone,  and  his  testimony  in  effect  is  that  he 
struck  Murphy  with  the  saw  because  he  thought  he  was 
about  to  strike  him  with  the  stone.     While,  as  a  general 
proposition,  the  portion  of  the  instruction  excepted  to  may  be 
subject  to  the  criticism  made  by  counsel,  as  applied  to  the 
facts  of  the  case,  we  think  it  is  not  erroneous.     The  record 
very  clearly  shows  that  the  only  claim  urged  upon  the  trial 
was  that  the  assault  made  by  Murphy  upon  defendant  was 
rendered  dangerous  by  the  fact  that  the  assailant  was  armed 
with  the  stone,  and  the  fatal  blow  was  struck  for  the  reason 
that  he  was  so  armed.     Under  these  circumstances,. we  think 
it  was  proper  for  the  court  to  tell  the  jury,  as  was  done  by 
this    instruction,   in  effect,  that,   nnless    the    stone    was    a 
dangerous  weapon,  or  to  a  reasonable  person  in  defendant's 
position  would  have  appeared  to  be  such,  he  was  not  justi- 
fied in  striking  the  fatal  blow. 

IV.  The  court  gave  the  following  instruction:  "  If  the 
defendant  gave  the  unlawful  fatal  blow  not  coolly  and  con- 
4.  —  -: :  siderately,  but  suddenly,  under  the  influence  and 

lustructions       •      .v     i       .      /.  .  .  j    u 

must  be  con-    in  the  heat  01  a  strong  passion,  aroused  by  rea- 
together.         sonable  provocation,  the   law   kindly   presumes 
that  the  depravity  of  mind  and  heart,  called  malice  afore- 
thought, was  not  present  prompting  the  act,  and  the  crime  in 
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that  any  error  was  committed  by  the  district  court  which 
prejudiced  the  rights  of  the  defendant.  The  judgment  is, 
therefore, 

Affirmed. 


ON   BEHEABING. 

Sebvers,  J. — ^TJpon  the  application  of  the  defendant,  a 
rehearing  was  granted  as  to  the  third  paragraph  in  the  fore- 
going opinion.  To  the  end  that  our  conclusions  may  be 
clearly  understood,  we  think  it  best  to  set  out  a  copy  of  the 
instraction  excepted  to.  It  is  as  follows:  "If  you  find 
from  the  evidence  that,  as  defendant  walked  along  the  street, 
he  was  followed  by  Murphy,  who  advanced  upon  him  with 
the  appearance  of  having  a  dangerous  rock  in  his  hand,  and 
in  such  a  manner,  and  with  such  movements,  as  to  make 
defendant  believe,  as  a  man  of  ordinary  reason  and  prudence, 
that  he  was  in  danger  of  death  or  great  bodily  injury  from 
8nch  assault,  and  that  the  blow  with  the  saw  was  necessary  to 
prevent  such  death  or  injury, — then  you  will  find  that 
defendant  had  the  right  to  strike  the  fatal  blow  in  self- 
defense;  and  in  order  to  find  this  you  will  consider  the  time, 
place  and  situation  of  the  defendant,  the  size  of  the  weapon 
in  the  hand  of  Murphy,  as  it  appeared  to  him,  (defendant,) 
the  manner  of  the  attack,  and  the  language  used,  and  defend- 
ant's knowledge  of  Murphy's  disposition  and  character,  as 
shown  by  his  conduct  from  the  beginning  of  the  difficulty 
between  them  to  the  time  of  the  killing;  but  no  words 
spoken  by  Murphy,  however  insulting,  and  no  assault  upon 
defendant  without  a  dangerous  weapon,  or  the  appearance  of 
one,  would  justify  the  defendant  in  striking  the  fatal  blow." 

It  is  not  claimed  that  all  the  facts  and  circumstances  pre- 
ceding the  fatal  blow,  bearing  on  the  question  of  self-defense, 
are  not  sufficiently  stated,  but  the  point  made  is  that  the 
inquiry  of  the  jury  is  unduly  limited  in  the  last  clause  of 
the  instruction.     It  is  said  there  is  some  conflict  in  the  ovi- 
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3. :    :    TENDER  OF  TAXES  paid:   time  of  tender.    Where 

the  acdoQ  was  originally  to  quiet  title,  but  a  tax  title  was  set  up  in 
defense,  and  plaintiff  in  his  reply  offered  to  pay  the  amount  neces- 
sary to  redeem,  and  it  doe  4  not  appear  that  plaintiff  had  any  knowledge 
of  the  tax  title  until  the  answer  was  filed,  held  that  the  tender  or  offer  to 
pay  was  not  too  late.    (Compare  Long  v.  Smithy  67  Iowa,  22.) 

4. :  notice  to  redeem:  "blanket''  notice  not  sufficient.    A 

fair  construction  of  the  statute  requires  that  a  separate  notice  to 
redeem  from  a  tax  sale  should  be  given  to  the  person  in  po88e:jsion 
of  each  tract  of  land,  or  the  person  to  whom  it  is  taxed;  and  the  notice 
in  this  case,  directed  to  W.  and  some  fifteen  other  named  persons,  and 
unknown  owners,  and  referring  to  the  land  in  question  and  some 
fifteen  other  descriptions,  held  not  sufficient  to  cut  off  the  right  of 
redemption. 

5.  Tax  Sale  and  Deed :  presumption  that  notice  to  redeem  was 
necessart.  From  a  recitation,  in  the  tax  deed  relied  on,  that  notice 
to  redeem  was  given  to  W.,  **  to  whom  the  land  was  taxed,''  it  must  be 
inferred  that  the  land  was  not  taxed  to  an  unknown  owner,  and  that, 
hence,  a  notice  to  redeem  was  necessary  to  a  valid  tax  deed. 

6. :  presumption  that  notice  to  redeem  was  served  on  a  liv- 
ing PERSON.  Where  the  land  was  owned  at  the  time  of  the  sale  by 
Miles  White,  but  he  died  before  the  service  of  the  notice  to  redeem, 
having  devised  a  large  amount  of  lands  in  Iowa  to  his  grandson,  Miles 
White,  and  the  published  notice  to  redeem  was  addressed  to  Miles  White, 
to  whom  the  land  was  also  taxed,  it  must  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  the  notice  was  addressed  to  the  living 
Miles  White,  and  that  the  land  was  taxed  to  him. 
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White  v.  Smith.  .  _ 

1.  Tax  Sale:   redemption:    who  may  redeem.     Where  a  testator     i^e^ais/ 
devised  6,000  acres  of  his  land  to  certain  named  grandchildren,  and  ^1 

the  residue  to  plaintiff,  and  made  plaintiff  his  sole  executor,  charged 
with  the  duty  of  selecting  and  setting  aside  to  the  several  grandchildren 
their  shares  of  the  land,  held  that  paintiff  had  such  an  interest  in  the 
land  as  entitled  him  to  redeem  a  portion  of  it  from  tax  sale.  See 
authorties  cited  in  opinion. 

2. :  action  to  redeem:  pleading:  nature  op  plaintiff's  inter- 
est: relief  under  general  prayer.  In  such  case,  though  plaintiff 
alleged  in  his  petition  that  he  was  the  owner  of  the  land,  yet,  under  a 
prayer  for  general  relief,  he  was  entitled  to  a  decree  if  he  showed  that 
his  interest  in  the  land  was  such  as  to  entitle  him  to  redeem,  though 
that  interest  did  not  amount  to  ownership. 
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Appeal  from  Guthrie  Circ 
Wednesday,  March 

on  in  equity  to  quiet  the  title  to  ce 
or  states  in  his  petition  that  he  i^ 
possession  of  the  land,  but  that 
erest  therein  adverse  to  the  pla 
B  be  quieted,  and  for  general  reli 

petition  were  denied  by  the  del 
I  was  the  owner  of  the  undividec 
tate,  and  the  answer  was  made  a  < 
int  asked  that  his  title  be  quiel 
ff  stated  that  the  time  for  red< 
der  which  the  defendant  claimed 
ion  was  commenced,  and  that  no  a 
s  filed  in  the  treasurer's  office  pi 

deed;  that  no  notice  as  require 
persons  entitled  thereto  before  the 
Plaintiff  offers  to  redeem  from  sai 
er  amount  may  be  adjudged  due  d^ 
laintiff  denied  that  defendant 
the  land  in  controversy.  The  co 
3  plaintiff  was  the  owner  of  th( 
B  entitled  to  redeem.     The  defen 

.  McCaughan^  for  appellant. 

7  cfe  Nealj  for  appellee. 

EBB,  J.— Miles  White  was  the  own 
d  in  controversy,  and,  for  the  pii 
I  himself,  the  plaintiff  introdu( 
m  the  will  of  Miles  White,  which 
L  Guthrie  county  in  this  state 
ber,  1883.  The  land  was  sold  fo 
t  day  of  November,  1875,  and  th 
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by  the  county  treasurer  to  the  plaintiff  on  the  thirty-first  day 
of  August,  1880.  The  deed  fails  to  recite  that  the  notice 
required  by  law  prior  to  the  execution  of  the  deed  had  been 
given,  and  for  this  and  other  reasons  the  plaintiff  claims  that 
this  deed  is  void.  In  April,  1883,  the  treasurer  executed , 
another  deed  conveying  the  premises  in  controversy  to  the 
plaintiff.  This <ieed  recites  that  it  was  made  to  *' correct 
errors  and  omissions  in  deed  to  same  land  made  August  31, 
1880,"  and  it  is  also  recited  therein  "  that  due  notice  has  been 
given  more  than  ninety  days  before  the  execution  of  these 
presents  to  Miles  White,  to  whom  said  land  was  taxed,  of  the 
expiration  of  the  time  of  redemption  allowed  by  law."  After 
introducing  the  conveyances  in  evidence,  the  defendant  rested, 
and  thereupon  the  plaintiff  introduced  in  evidence  the  notice 
of  the  expiration  of  the  period  allowed  to  redeem,  and  also 
the  proof  of  the  service  of  such  notice  on  file  in  the  treasur- 
er's office. 

I.  Miles  White  devised  to  certain  named  grandchildren 
upwards  of  6,000  acres  of  land  in  Iowa,  not  otherwise  dis- 
posed of  in  the  will,  the  lands  so  devised  to  be  selected  and 
set  aside  by  his  executor  within  two  years  after  the  death  of 
the  testator,  and  the  plaintiff  was  designated  by  the  will  as  the 
sole  executor.  After  making  the  foregoing  and  other  devises, 
the  testator  devised  all  the  rest  and  residue  of  his  estate  to 
the  plaintiff.  There  was  no  evidence  tending  to  show  how  much 
1  TAxsALB-  ^^^^  ^^®  testator  owned  at  the  time  of  his  death, 
ImcfSa?"?^  an<i  therefore  it  is  insisted  that  the  plaintiff  has 
deem.  failed  to  show  title  in  himself,  and  consequently 

his  right  to  redeem  does  not  appear,  because  the  testator 
may  not  have  owned  any  more  land  in  Iowa  than  had  been 
devised  to  his  grandchildren.  No  specific  land  was  so  devised, 
and  there  is  no  evidence  tending  to  show  whether  the  execu- 
tor had  selected  and  set  aside  such  land,  although  more  than 
two  years  had  expired  after  the  death  of  the  testator  prior  to 
the  commencement  of  this  action.  The  plaintiff  has  shown 
beyond  question  such  an  interest  in  the  real  estate  as  entitles 
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4. rnotice  redeem.     Before  a  tax  deed  can  be  lawfully  exe- 

"biankefno-  cutcd,  the  notice  contemplated    in    section    894 

tlce  notsuffi-  '  -t 

cient  q{  the  Code  must  be  given,  and  proof  of  service 

thereof  filed  as  therein  provided.  A  notice  was  published  in  a 
newspaper,  but  whether  such  notice  is  suflScient  or  not  is  the 
question  to  be  determined.  It  is  directed  to  Miles  White,  and 
some  fifteen  other  named  persons  and  unknown  owners.  It 
refers  to  and  describes  the  particular  eighty  acres  of  land 
claimed  by  the  plaintiff,  and  fifteen  or  more  other  descriptions 
of  land  in  different  sections  and  townships,  and  also  a  town 
lot  in  the  town  of  Casey. 

The  statute  provides  that  the  notice  shall  be  given  6y  the 
*' lawful  holder  of  the  certificate  of  purchase."  It  evidently 
contemplates  that  a  notice  shall  be  given  by  the  holder  of 
each  certificate  of  purchase.  A  fair  construction  of  the 
statute  requires  that  a  separate  notice  should  be  given  to  the 
person  in  possession  of  or  to  whom  each  tract  of  land  was  taxed. 
It  is  required,  we  think,  that  the  holder  of  each  certificate 
of  purchase  must  give  a  notice  which  describes  only  the  land 
therein  referred  to,  and  states  the  other  statutory  requisites. 
The  notice  in  this  case  may  be  well  designated  as  a  '*  blanket 
notice,"  and  such  a  notice  is  unknown  to  the  law.  A  j^erson 
is  not  and  should  not  be  required  to  look  over  fifteen  or  more 
descriptions  of  land  to  see  if  any  is  described  in  which  he  is 
interested,  nor  should  he  be  required  to  look  over  as  many 
names  in  a  published  notice  to  see  whether  such  notice  is 
directed  to  him.  The  notice  is  insuflicient;  and,  as  both  deeds 
are  based  on  the  same  notice,  the  right  to  redeem  exists 
unless  no  notice  was  required  to  be  given,  which  counsel  for 
defendant  contend  in  the  case. 

In  the  second  deed  introduced  in  evidence  is  the  statement 
that   notice   was   given    to   Miles    White,     "  to 

6.  TA.X  sale  ^ 


JS^umpUoii  whom  said  land  was  taxed."  This  we  think  is 
redl^raiSSs^  suflicient  evidence  that  the  land  was  so  taxed, 
necessary.       ^^^  therefore  a  notice  was  essential. 


Affirmed. 
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18,  J. — It  is  insisted  in  a  p 
IS  White  was  dead  at  the  time 

in  the  foregoing  opinion 
at  claimed  that  it  does  not  ap 
taxed  to  a  living  person,  ar 
°*  possession,  therefore  no  not 
nstrong^  53  Iowa,  683.  The  h 
newspaper.  The  land  was  o 
j-time,  and  it  appears  that  he 
red  to  be  served.  But  there  i 
land  was  taxed  to  and  the  r 
The  presumption  must  obt 
and  notice  served  on  a  living 
>  be  so  when  it  appears  tha 
Dvised  to  his  grandson,  Miles 
n  Iowa.  There  is  no  preten 
hite  is  now  dead.  The  pre 
s  living,  and  tliat  the  land  ^ 
ved  on  him. 
itition  for  rehearing  is 


Gee  v.  Moss. 

itions:  repetition  kot  requir 
y  instructed  the  jury  on  a  g^iven  poin 
the  thought  in  an  instruction  asked  I 

MUST  BE  CONSIDERED  TOGETHER. 

ground  that  one  of  the  instructions 
d  explicit,  when  other  instructions 
that  the  jury  could  not  have  been  n 

RELEVANCY  TO  ISSUES:  ACTION  FOU 

ction  for  false  representations,  leadin 
certain   corporation   stock,  an   alleg 
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defendant  knowingly  made  a  false  statement  that  the  corporation  was 
free  from  indebtedness  was,  in  effect,  a  charge  that  he  fraudulently  con- 
cealed the  facts  of  its  indebtedness,  and  justiBed  an  instruction  that  "to 
knowingly  conceal  a  material  fact  in  such  matters,  when  it  is  a  legal 
duty  to  make  it  known,  would  be  a  fraud." 

4.  Estoppel:  conduct  op  plaintiff  subsequent  to  act  complained 

OF.  In  an  action  to  recover  for  false  representations  leading  to  the  pur- 
chase of  depreciated  corporation  stock  by  plaintiff,  the  fact  that  plaint- 
iff afterwards  assisted  in  making  an  invoice  of  the  effects  of  the  cor- 
poration, by  which  it  was  made  to  appear  that  the  corporation  was 
solvent  and  the  stock  valuable,  did  not  estop  him  from  denying  the 
truthfulness  of  such  invoice,  and  showing  the  very  truth  as  to  the  value 
of  the  stock  when  he  was  induced  to  purchase  it. 

5.  False  Representations :  action  for:  nrolioence  of  plaintiff: 

reliance  on  dependant's  statements:  intimacy  op  parties: 
question  for  juhy.  One  who  has  been  misled  to  his  damage  by  the 
false  representations  of  another  cannot  recover  therefor  unless  he  him- 
self acted  with  that  degree  of  care  and  prudence  which  characterizes 
the  conduct  of  ordinarily  careful  men  in  the  management  of  their 
affairs;  and  whether  or  not  the  degree  of  intimacy  existing  between  the 
parties  justified  the  plaintiff  in  accepting  defendant's  statements  as 
true  was  a  question  for  the  jury,  and  not  for  the  court. 

6.  New  Trial:  absence  of  witness:  negligence  in  not  moving  for 

continuance.  Where  defendant  knew  before  the  trial  was  commenced 
that  one  of  his  witnesses  was  sick  and  would  not  be  present,  but  made  no 
motion  for  a  continuance  on  that  account,  but  went  to  trial  without  the 
witness,  held  that  he  was  not  entitled  to  a  new  trial  in  order  to  have  the 
benefit  of  the  testimony  of  such  witness.  Smith  v.  State  Ins.  Co.,  56 
Iowa,  487,  distinguished. 

7.  False  Representations:  action  for:  facts  to  be  established: 

burden  op  proof.  In  the  argument  of  the  first  and  second  points  of 
this  case,  it  is,  by  implication,  held  that,  in  an  action  for  damages  by 
false  representations,  the  plaintiff  has  the  burden  of  proof  to  establish 
that  the  defendant  made  representations  as  claimed;  that  they  were 
false;  that  defendant  at  the  time  knew  that  they  were  false;  that  he 
made  them  with  the  intent  to  mislead  the  plaintiff;  that  the  plaintiff 
relied  thereon  and  was  misled  thereby;  that  the  plaintiff  exercised 
ordinary  care  and  prudence  to  inform  and  protect  himself;  and  that  he 
sustained  damages  as  the  result  of  the  false  representations. 

Appeal  from  Des  Moines  Dist'rict  Court, 

"Wednesday,  March  17. 

Plaintiff  brought   this   action   to  recover  damages   on 
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srtain  alleged  false  and  fraii 
endant  concerning  the  bus 
5  Burlington  Shirt  &  Stea 
itiou  of  which  he  was  an  < 
;ifF  was  induced  to  purchj 
il  stock  of  said  corporatioi 
ereof,  which  was  $2,400. 
it  for  plaintiff.     Defendan 

ck,  for  appellant. 

iV.  S,  Ilarainack  and  I 


-It  is  alleged  in  the  petiti 
of  inducing  plaintiff  to  p 
ented  to  liiin  that  the  corpc 
3bt,  and  had  on  hand  a 
sand  dollars,  which  were 
I  in  a  prosperous  condition 
100  per  share,  and  that  pla 
ms,  purchased  twenty-four 
400  therefor.  It  is  also  a 
m  tat  ion  8  were  made  defen( 
my;  that  the  representati( 
by  defendant  to  be  false, 
corporation  at  the  tiniewj 
id  was  insolvent,  and  its  sto 
five  per  cent  of  its  par  valu 
■  purchased  the  stock,  and  \ 
the  company  at  the  time 
;her  allegations  of  the  peti 
evidence  tending  to  prove 
>ns  to  plaintiff  concerning 
corporation  substantially  a 
t  these  representations  wen 
him  to  purchase  the  stoc 
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npon  them  in  making  the  purchase.  There  was  also  evidence 
from  which  the  jury  were  warranted  in  finding  that  at  the 
time  the  representations  were  made  the  corporation  was 
indebted  to  a  bank  in  the  sum  of  $3,000  for  money  which 
had  been  borrowed  for  use  in  its  business,  and  that  a  consider- 
able portion  of  its  assets  consisted  of  promissory  notes  which 
had  be^n  executed  to  it  by  some  of  the  stockholders  for  the 
stock  they  had  taken;  and  these  facts  were  not  disclosed  to 
plaintiff  at  the  time  he  was  induced  to  purchase  the  stock, 
although  known  to  defendant  at  the  time.  A  few  months 
after  plaintiff  made  the  purchase,  he  ascertained  that  the  cor- 
poration was  insolvent,  and  he  then  sold  his  stock  at  twenty- 
five  cents  on  the  dollar  of  its  par  value;  and  defendant,  and 
other  stockholders,  at  about  the  same  time,  disposed  of  their 
stock  at  the  same  price.  The  evidence  also  tends  to  prove 
that  no  material  change  had  taken  place  in  either  the  busi- 
ness or  property  of  the  company  between  the  time  of  plaint- 
iff's purchase  of  the  stock  and  these  sales. 

I.     Defendant  asked  the  district  court  to  instruct  the  jury 
that   "  the  burden  of  proving  the  allegations  of  fraud  and 
1  ixsTRuc-      misrepesentation  in  the  petition  was  on  the  plaint- 
5tum**not  re^  ^^'  ^^^    ^^^^  these  allegations  must    be   affirm 
quired.  atively  established  by  the  evidence,  and  could  not 

be  presumed  from  any  acts  which  could  fairly  be  accounted  for 
on  the  basis  of  good  faith;  and  that  fraud  could  not  be 
imputed  when  the  facts  upon  which  the  charge  is  predicted 
are  or  may  be  consistent  with  honesty  of  intention."  The 
refusal  of  the  court  to  give  this  instruction  is  the  ground 
of  the  first  assignment  of  error  argued  by  counsel  for  appel- 
lant. The  correctness  of  the  instruction,  as  an  abstract  pro 
position,  is  not  doubted.  Wo  think,  however,  that  appellani 
was  in  no  manner  prejudiced  by  the  refusal  of  the  court  to 
give  it,  for  the  reason  that  substantially  the  same  doctrine 
was  announced  in  the  instructions  given  by  the  judge  on  his 
own  motion. 

In  the  fourth  instruction  given,  the  jury  were  told  that 
Vol.  LXVIII— 21 
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fact  that  plaintiff  must  have  been  induced  by  the  alleged 
misrepresentations  to  make  the  purchase  of  "the  stock  an  ele- 
ment of  his  right  to  recover.  The  language  of  the  instruc- 
tion is  that  "  the  party  alleging  the  fraud  must  show  that  he 
relied  on  the  statements  or  representations."  It  is  contended 
that  plaintiff  may  have  jelied  on  defendant's  statements;  that 
is,  that  he  may  have  believed  them  to  be  true,  and  yet  not 
have  been  induced  by  them  to  make  the  purchase.  It  is 
doubtless  true,  as  contended  by  counsel,  that  plaintiff  was 
required  to  show,  before  he  would  be  entitled  to  recover,  that 
he  was  induced  by  the  alleged  false  representations  to  make 
the  purchase;  and,  as  there  was  evidence  tending  to  prove 
that  he  was  influenced  to  some  extent  in  making  the  purchase 
of  said  stock  by  another  consideration  than  the  representa- 
tions of  defendant,  the  latter  had  the  right  to  have  an  accurate 
statement  made  to  the  jury  of  the  grounds  upon  which  he 
could  be  held  liable.  But  we  do  not  deem  it  material  to 
inquire  wliether  the  language  of  the  instruction  quoted  above 
defines  that  ground  of  liability  with  sufficient  accuracy 
or  not;  for  in  the  fourth  instruction,  which  is  set  out  above, 
the  j-ury  were  expressly  told  that  one  of  the  facts  which 
plaintiff  was  required  to  establish  before  he  could  recover 
was  that  he  relied  upon  the  representations  as  true,  and  was 
induced  by  them  to  purchase  the  stock;  and  the  same  rule  is 
stated  in  other  of  the  instructions  given.  Taking  the  several 
instructions  together,  the  jury  could  hardly  have  failed  to 
understand  that  plaintiff  was  not  entitled  to  recover  unless 
he  had  proven  that  he  was  induced  by  the  representations  of 
defendant  to  purchase  the  stock. 

Another  objection  urged  against  the  instruction  is  that  the 
following  clause,  viz:     "To  knowingly   conceal   a   material 

3^ .y^,_     fact  in  such  matters,  when  it  is  a  legal  duty  to 

fswucSf  action  ^^^^  it  known,  would  be  fraud," — is  not  perti- 

reseuta^'^^'   D^ut   to  auy  issuc  iu  the  case.     It  is  contended 

*^"**  that  the  petition  does  not  charge  that  plaintiff 

was   fifuilty  of  any   fraudulent  concealment,   and   that   the 
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the  Ancient  Order  of  Workmen,  also  of  the  order 

5.  FAUE  rep- 

ii^ns-'^cUon  ^^  Masons,  and  frequently  met  in  the  lodges  of 
gence^"'  those  Orders.  Defendant  is  a  physician,  and  in 
lian?e  oli'de-  ^^^  practice  had  treated  some  of  plaintiff's  rela- 
Sraenu:  tivcs.  The  court  instructed  the  jury,  in  eifect, 
narUMi^ques-  that  plaintiff  was  not  entitled  to  recover  unless 
he  had  shown  that  he  exercised  reasonable  care  and 
diligence  to  ascertain  the  condition  of  the  corporation  before 
purchasing  the  stock;  and  that,  ordinarily,  a  person  who 
invested  his  money  in  the  stock  of  a  corporation,  relying 
alone  on  the  representations  of  an  officer  of  the  company  as 
to  its  condition,  would  have  no  remedy  against  the  officer  if 
it  turned  out  that  the  representations  were  false;  and  that 
plaintiff,  as  he  claimed  to  have  acted  alone  on  defendant's 
representations  in  making  the  purchase,  could  not  recover 
unless  there  existed  such  a  degree  of  intimacy  between  the 
parties  as  justified  him,  as  a  reasonably  prudent  man,  in 
accepting  the  statements  as  true  without  further  inquiry,  and 
acting  upon  them.  The  objection  urged  by  counsel  for  appel- 
lant against  this  instruction  is  that  it  fails  to  present  any  rule 
as  to  the  degree  of  intimacy  between  the  parties  which  would 
justify  plaintiff  in  accepting  and  acting  on  the  representa- 
tions. It  is  a  sufficient  answer  to  this  objection  to  say  that 
the  question  whether  plaintiff  acted  with  reasonable  prudence 
and  care,  in  accepting  and  acting  on  the  representations  of 
defendant,  was  one  of  fact  for  the  jury.  The  rule  of  law  laid 
down  in  the  instruction  is  that,  unless  he  acted  with  that 
degree  of  care  and  prudence  which  chai*acterizes  the  conduct 
of  ordinarily  careful  men  in  the  management  of  their  affairs, 
lie  could  not  re3ovor.  But  whether  he  did  this  was  to  be 
determined  by  the  jury  from  all  the  circumstances  of  the 
transaction.  It  cannot  be  said,  as  a  matter  of  law,  that  any 
degree  of  intimacy  between  the  parties  would  or  would  not 
justify  plaintiff  in  accepting  defendant's  statements. 

V.    The  motion  for  a  new  trial  was  supported  by  an  affidavit, 
by  which  it  was  shown  that  an  important  witness  for  defend- 


Digitized  by 


Google 


Digitized  by 


Google 


MARCH  TERM,  1886.  327 

The  Amerieaa  Button-Hole,  Ete.  Co.  v.  The  BorliDgtoa  Mutual  Loan  Ass'n  et  al. 


Z. :  : :  :   insurance,  bents  and  interest. 

In  such  case  the  court  properly  charged  the  plaintiff  with  the  amount 
paid  for  insurance  on  the  buildings  covered  by  the  mortgage,  but  not  on 
the  new  building,  and  with  interest  on  the  cost  of  the  new  building, 
and  properly  charged  defendant  with  the  rent  of  the  new  building. 

Appeal  from  Des  Mohies  District  Court. 

Wednesday,  March  17. 

Action  in  equity  to  redeem  from  a  foreclosure  and  sale 
under  a  mortgage.     From  the  decree  the  plaintiff  appeals. 

P,  Henry  Smyth  <&  Son,  for  appellant. 

Hall  (&  Huston,  Newman  c6  Blalce  and  John  G.  Power, 
for  appellees. 

Seevebs,  J. — ^The  facts  found  by  a  referee  are  that  in  1870 
one  Smith  owned  the  real  estate  in  controversy.  In  1871  he 
executed  a  mortgage  thereon  to  the  loan  association,  which 
provided  for  interest  at  ten  per  cent,  and  that  the  mortgagee 
might  pay  delinquent  taxes  and  insurance,  and  be  entitled  to 
interest  on  such  payments.  In  1872  and  1873  the  plaintiff 
obtained  three  judgments  against  Smith.  In  June,  1876,  the 
loan  association  foreclosed  the  mortgage,  sold  the  premises, 
became  the  purchaser  at  such  sale,  and  the  premises  were 
conveyed  to  such  association,  and  it  entered  into  possession 
in  September,  1877.  To  the  foreclosure  proceedings  the 
plaintiff  was  not  made  a  party.  In  December,  1877,  the 
loan  association  sold  the  premises  to  the  defendant  Orm,  and 
gave  him  a  contract  to  convey,  and  in  1881  the  premises 
were  conveyed  to  Orm  by  warranty  deed.  Orm  entered  into 
possession  under  his  contract  of  purchase,  and  has  remained 
in  possession  since  that  time,  and  he  has  made  valuable  per- 
manent improvements,  in  good  faith,  believing  that  he  was 
sole  owner,  consisting  of  a  new  building,  which  was  com- 
pleted in  May,  1878.     This  is  a  sufficient  statement  of  the 
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But  it  is  said  that  while  the  referee  so  found,  it  should  be 
presumed  that  the  defendant  had  knowledge  of  the  judgment 
lien  which  appeared  of  record.  We  cannot  think  that  we 
should  indulge  in  this  presumption.  If  we  did  so,  then  the  im- 
provements could  not  have  been  made  in  good  faith.  The 
improvements  having  been  so  made,  in  1878,  the  plaintiff 
failed  to  assert  its  right  to  redeem  until  1882,  and  until  the 
accruing  rents  and  probable  advance  in  the  value  of  the  prop- 
erty made  the  equity  of  redemption  more  valuable  than 
it  would  have  been  if  it  had  been  exercised  before  or  shortly 
after  the  improvements  were  made.  While  it  is  true  that 
the  plaintiff  had  no  legal  knowlege  of  the  foreclosure  and  sale 
of  the  premises,  it  did  have  knowledge  that  it  had  obtained 
the  judgments  under  which  it  claims.  The  known  vigilance 
of  creditors  warrants  the  assumption  that  plaintiff  had  knowl- 
edge of  the  mortgage,  and  of  its  right  to  redeem.  For  some 
reason  it  has  not  been  swift  to  assert  such  right.  In  the 
meantime  the  defendants  have  acted  in  good  faitli,  and  with 
no  design  or  intent  to  so  improve  the  property  as  to  make 
redemption  unduly  burdensome,  or,  if  they  have  done  so,  the 
plaintiff  is  blameable  for  not  asserting  its  right  at  an  earlier 
day.  Under  such  circumstances,  it  seems  to  us  that  the  rule 
that  he  who  asks  equity  must  do  equity  applies  with  much 
force.  It  must  be  assumed,  us  nothing  appears  to  the  con- 
trary, that  the  properly  has  been  increased  in  value  by  the 
improvements.  It  would  be  inequitable  to  allow  the  plaint- 
iff, under  the  circumstances,  to  redeem  this  property  without 
paying  for  the  improvements. 

II.  The  referee  required  the  plaintiff  to  pay  the  amount 
paid  by  the  defendants  for  insurance  on  the  new  building. 

2. — : :  This     the    court    disallowed,  but  required   the 

insnrance,    '  plaintiff  to  pay  insurance  on  the  buildings  covered 

rents  and  in-     ^  ^  •'  ^ 

terest.  by  the  mortgage;  and  this  we   thjnk   is   right, 

because  the  mortgage  so  provided.  The  referee  found  that 
for  some  time  the  buildings  were  not'occupied,  because  suit- 
able tenants  could  not  be  obtained,  and  he  failed  to  charge 
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the  term  of  one  year,  beginning  on  the  first  day  of  October, 

1882,  at  thfi  monthly  rental  of  $35,  payable  in  advance  on 
the  first  day  of  each  month.     On  the  second  day  of  May, 

1883,  plaintiff  brought  suit  in  justice's  court  for  the  rent 
for  that  month.  Defendant  answered,  alleging  that  the 
lease  was  canceled  by  the  agreement  of  the  parties 
before  the  first  day  of  May,  and  that  he  was  therefore  not 
liable  for  rent  for  that  month.  This  issue  was  tried  to  a 
jury,  and,  the  verdict  and  judgment  being  against  plaintiff, 
he  appealed  the  cause  to  the  circuit  court.  He  afterwards 
brought  an  action  in  the  circuit  court  for  the  rent  accruing 
under  said  lease  for  the  months  of  June,  July  and  August, 
and  the  first  eleven  days  of  September;  also  claiming  dam- 
ages for  certain  alleged  injuries  to  the  building.  Defendant 
pleaded  the  same  defense  to  the  claim  for  rent  which  he  had 
set  up  in  the  former  action;  he  also  denied  the  allegations 
of  the  count  for  damages.  By  consent  of  the  parties,  an 
order  was  entered  consolidating  the  two  causes.  When  this 
order  was  made  there  was  pending  on  each  of  the  causes  a 
motion  for  a  change  of  place  of  trial.  These  motions  were 
afterwards  sustained,  and  the  consolidated  cause  was  sent  to 
the  district  court  for  trial.  It  was  there  tried,  and,  the  ver- 
dict and  judgment  being  for  defendant,  plaintiff  appeals. 

D.  N.  Sprague  and  McCrary  dk  Hagerrnan^  for  appel- 
lant. 


Craig^  Collier  c6  Graig^  for  appellee. 

Eeed,  J. — I.  Plaintiff  excepted  to  the  order  changing  the 
venue  to  the  district  court;  and  he  now  contends  that  the 
1  CHANGE  of  ^^^®''  ^^  erroneous,  for  the  reason  that  the  cir- 
peaffroinjus-  ^"^^  court  has  exclusive  jurisdiction  of  appeals 
inSactlon^in"  frpui  justice's  court  in  ci  vil  actions.  If  the  appeal 
eoneoudatcd:  case  had  been  permitted  to  stand  as  a  separate 
district  court,  action,  the  district  court  could  not  have  acquired 
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Ion  of  it.  Schuchart  v,  L 
162.  "We  are  of  the  opinioi 
causes  were  consolidated  a  i 
s  distinct  in  its  identity  from 
lims  alleged  by  plaintiff  ren: 
:)lidation,  as  a  separate  issu< 
d,  which  included  all  of  the 
1  to  the  consolidation  they,  i 
rate  actions  should  be  discoi 
iction  should  be  created,  in  m 
ited  all  of  the  questions  pre 
f  the  former  actions;  and 
lie  courts  with  reference  to  t 
;hou£:h  it  had  been  brou":ht 
pe  ordinarily  instituted.  W 
!  was  properly  sent  to  the  di 
'he  evidence  shows  that  be 
t's  term  one  George  Flood  d 

ises,  and  the  parties  ent 
*e    for  the  termination  of  del 

ing  of  the  property  to  Fl( 
aintiff  agreed  to  cancel  the  1 
ng  by  him  of  certain  iraprov 
lood  desired  to  have  made, 
ere  completed,  however,  a  d 
and  Flood  as  to  the  terms 
biations  between  them  came 
t  was  informed  by  Flood  th 
building,  he  stopped  the  woi 
never  finished  them.     The  ( 

that  '4f  plaintiff  was  to 
t's  doing  certain  work,  it  v 
low  that  he  completed  the  \ 
led  in  some  material  part,  h 
lease  with  plaintiff."      No 
•action,  and  no  question  is 
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ness.  It  must,  therefore,  be  accepted  as  the  law  of  the  case. 
The  doctrine  of  the  instruction  is  that,  if  plaintiff's  agree- 
ment was  to  cancel  the  lease  in  consideration  of  the  making  of 
the  improvements  by  defendant,  the  contract  would  not  be 
terminated  unless  the  improvements  were  actually  made. 
We  have  examined  the  evidence,  which  is  all  set  out  in  the 
abstract,  and  are  clearly  of  the  opinion  that  the  jury  could 
liave  reached  the  verdict  found  by  them  only  by  entirely  dis- 
regarding this  instruction.  Defendant  was  examined  as  a 
witness  in  his  own  behalf,  and  he  did  not  claim  in  his  testi- 
mony that  plaintiff's  promise  to  release  him  from  the  con- 
tract was  made  in  consideration  of  his  promise  to  make  the 
improvements;  nor  does  he  allege  in  his  answer  that  this 
was  the  agreement  between  them.  But  the  averment  of  the 
answer  is  that  the  consideration  of  plaintiff's  promise  to  can- 
cel the  lease  was  the  making  by  liim  of  the  improvements, 
and  his  testimony  is  to  the  same  effect.  We  think,  there- 
fore, that  the  verdict  should  have  been  set  aside  because  it 
was  not  supported  by  the  evidence,  and  was  contrary  to  the 
instructions  of  the  court. 

III.  Plaintiff  was  examined  as  a  witness  in  his  own 
behalf,  and  his  counsel  offered  to  prove  by  him  that  his  inten- 
3.  cottract:  tion  in  the  conversation  with  defendant  in  rela- 
tentiou  of  "  tiou  to  the  termination  of  the  lease  was  to  release 
ciudedi  defendant  from  the  contract  only  in  case  a  con- 

tract for  the  lease  of  the  property  should  be  entered  into  with 
Flood;  but,  on  defendant's  objection,  this  evidence  was 
excluded.  WTien  it  is  material  to  determine  the  motive  or 
intention  with  which  an  act  was  done,  the  testimony  of  the 
one  doing  the  act  as  to  his  motive  or  intention  is  competent 
evidence.  Watsofn  v.  Chesire,  18  Iowa,  202;  Frost  v. 
Roseerans,  66  Id.,  405.  But  the  present  case  is  not  gov- 
erned by  that  rule.  The  questions  to  be  determined  were 
whether  the  parties  entered  into  a  contract  for  the  termina- 
tion of  the  lease,  and,  if  so,  what  were  the  terms  and  condi- 
tions of  their  agreement.     These  questions  must  be  deter- 
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om  the  conduct  and  language 
tiation.  If  an  agreement  was 
he  undertaking  of  plaintiff  tli 
lone  froiii  what  was  said  and 
[is  secret  motives  or  intention 
e  think,  therefore,  that  the  cou 
mce. 

e  reason  stated  in  the  second  j 
judgment  will  be  reversed,  ai 
i  to  the  district  court. 


Henklb  v.  The  Town  of 
"Wilson  v.  The  Sam 
Tabman  v.  The  Sam 
RiTCHEY  V.  The  Sam 

to  Supreme  Court:  amount  : 
TLB.  In  order  to  deprive  this  court  of 
gpx>und  that  the  amount  involved  does 
firmativoly  appear  from  the  pleadini 
iaiion,  65  Iowa,  110,  followed. 
ion:  WHAT  sufficient.  Where  i 
conclusions  of  law  based  thereon,  and 

to  which  conclusions  of  law,  order  a: 
'*  the  defendants  at  the  time  excepted 
ngle  proposition  of  law  embraced  in  tt 
nt,  the  exception  was  sufficiently  spec 
)position  of  law. 

m:  principles:  statutes:  shares 
JERS.  In  view  of  the  principle,  on  th( 
ixation  of  property  unless  the  statute 
lied  doctrine,  on  the  other  hand,  thai 
on  the  exception,  sections  801, 812,  S\\ 
15,  Laws  of  1884,  are  considered,  ai 
shares  of  bank  stock  to  be  assessed  to 
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4. :    INCBBA8B    OF     A88B88MENT    BY     BOARD    OP     EQUALIZATION: 

KOTTCB  NECB88ARY  UNLESS  WAIVED.  Before  the  board  of  eqaalization 
can  increase  an  assessment  made  by  the  assessor,  it  must  give  the  notice 
required  by  chapter  109.  Tiaws  of  1880;  but  where  the  perton  whose 
assessment  is  proposed  to  be  raised  appears  without  such  notice,  and 
has  a  hearing  before  the  board,  he  cannot  afterwards  object  because 
he  was  not  notified.  Hutchinson  v.  Board  of  Equalization,  66  Iowa, 
85,  followed. 

%,  Legislation:  coNSTiTnTTONALiTY:  title  of  bill.  Conceding  that 
§  2,  chap.  109,  Laws  of  1880,  is  unconstitutional,  because  it  relates  to 
a  subject  not  embraced  in  the  title  of  the  act,  as  required  by  §  29,  article 
3,  of  the  constitution,  yet  such  objection  does  not  extend  to  the  other 
sections  of  the  act,  and  they  are  not  invalidated  for  that  reason. 

Appeal  from  Keokvk  CivGuit  Court, 

Thubsdat,  March  18. 

The  board  of  eqaalization  of  the  town  of  Keota  caused 
certain  assessments  to  be  made  against  the  plaintiffs  for  the 
purpose  of  taxation.  The  plaintiffs  caused  a  writ  of  cer- 
tiorari to  issue  to  test  the  validity  of  the  proceedings  of 
the  board,  and  the  circuit  court  decided  that  the  assessments 
made  under  the  direction  of  the  board  were  illegal  and  void. 
The  defendant  appeals. 

Samfipaon  cfe  Brown^  for  appellant 

G.  D.  Woodinj  for  appellees. 

Seevebs,  J. — A  finding  of  facts  was  made  by  the  court, 
the  material  portion  of  which  is  as  follows:  "The  Bank  of 
Keota  is  incorporated  under  the  general  incorporation  law, 
the  capital  being  $35,000,  the  surplus  fund  $15,000,  and 
the  undivided  profits  over  uncollectible  debts  $3,000.  In 
1881  the  bank  invested  $40,750  in  United  States  bonds.  In 
October,  1882,  it  sold  $10,000  of  the  bonds,  and  before 
January  1,  1883,  placed  the  remainder  in  Chicago,  and  had 
the  privilege  of  drawing  against  them.  Tiie  plaintiffs  are 
holders  of  the  capital  stock  of  the  bank,  and  the  value  of 
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ment  of  the  court;  "  to  which  conclusions  of  law,  order  and 
jadgment  the  defendants,  at  the  time,  excepted.""  These 
cases  were  submitted  on  a  single  abstract,  and  are  precisely 
alike,  except  in  a  single  particular,  which  will  be  hereafter 
more  particularly  referred  to. 

I.     Counsel  for  the  appellees  contend  that,  as  the  maximum 
assessment  for  city  purposes  cannot  exceed  twelve  mills  on 

1.  APPRALto  ^^®  dollar,  therefore  the  amoutitin  controversy  is 
cdurt-Smount  ^^^s  than  $100,  and,  as  the  trial  judge  has  not 
lisdic^ioa the  Certified  any  question  of  law  as  to  which  it  is 

desirable  to  have  the  opinion  of  the  supreme 
court,  therefore  this  court  has  no  jurisdiction  of  this  appeal. 
It  does  not  appear  from  the  pleadings  what  amount  is  in  con- 
troversy, and  the  assessment  ordered  by  the  board  forms  the 
basis  upon  which  the  state,  city  and  county  taxes  are  levied. 
This  case  is  therefore  within  the  rule  established  in  Bahcock 
V.  Board  of  Eqiializatiort^  65  Iowa,  110.  The  point  made 
by  counsel,  therefore,  is  not  well  taken. 

IT.     It  is  further  contended  that  the  exception  taken  is 
insufficient  to  present  any  question  of  law  for  the  determina- 

2.  ExoEP-  tion  of  this  court.  In  support  pf  this  proposi  • 
sufficient.        tion,  Boyoe  v,  Wabash  Ry  Co,^  63  Iowa,  70,  is 

cited.  We  do  not  understand  that  any  exception  was  taken, 
or  intended  to  be  taken,  as  to  the  facts  as  found  by  the  court. 
Conceding  the  facts  found  to  be  correct,  the  defendant  ex- 
cepted to  the  "conclusion  of  law  and  judgment."  The  latter 
followed  the  former  as  a  matter  of  course;  nor  can  it  be  said 
that  the  exception  was  to  such  judgment,  but  it  was  designed  to 
be  and  was  to  the  judgment  of  the  court  as  to  the  law  govern- 
ing the  case.  But  if  it  be  conceded  that  the  judgment  and 
conclusions  of  law  were  both  excepted  to,  but  a  single  excep- 
tion was  required;  because  there  was  but  a  single  legal  pro- 
position embraced  in  both,  no  matter  how  many  times  or  in 
how  many  forms  it  was  stated,  and  that  was  that  the  board 
was  not  authorized  to  cause  the  assessment  to  be  made,  and 
that  in  so  doing  it  acted  illegally.  We  are  of  the  opinion 
Vol.  LXVIII— 22 
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moneys  and  credits  of  associations  organized  under  the 
general  incorporation  laws  of  this  state  for  the  purpose  of 
transacting  a  banking  business,  and  moneys  and  credits  of 
private  bankers  who  have  loaned  money,  bought  notes, 
mortgages,  or  other  securities.  In  every  such  instance, 
the  average  value  of  the  money  and  credits  which  have  been 
in  the  possession  or  under  the  control  of  the  person  making 
the  list  shall  be  listed  for  taxation." 

The  sole  object  designed  to  be  accomplished  by  this  section 
is  apparent  on  its  face,  when  the  prior  law  is  taken  into  con- 
sideration, which  provided  tliat  moneys  and  credits  of  such 
corporations  and  persons,  owned  by  them  on  the  first  day 
January  in  each  year,  should  be  listed  and  taxed.  Instead 
of  this,  the  statute,  as  amended,  provides  that  the  average 
value  of  such  moneys  and  credits  owned  by  such  persons  and 
corporations  shall  be  listed  and  taxed.  It  is  probable  that 
the  average  value  during  the  preceding  year  is  contemplated; 
but  whether  this  is  so  is  not  material  in  this  case.  Clearly 
it  is  not  provided  in  express  terms  or  by  necessary  implica- 
tion that  shares  in  banking  corporations  cannot  be  taxed  to 
the  owners.  The  statute  makes  no  reference  thereto,  but 
applies  exclusively  to  the  moneys  and  credits  or  property  of 
the  corporation.  The  shares  therein  do  not  belong  to  the 
corporation,  but  to  the  persons  entitled  thereto.  They  are 
his  individual  property,  on  which  it  may  be  supposed  lie 
receives  an  income,  in  dividends  or  profits  of  the  institution. 
If  the  moneys  and  credits  are  taxed  to  the  corporation,  his 
dividends  would  be  less  than  they  otherwise  would  be,  and 
his  shares  of  less  value. 

Section  821  of  the  Code  relates  to  the  classification  of 
property,  and  what  the  board  of  supervisors  may  do  in  refer- 
ence thereto  for  the  purpose  of  equalizing  the  assessments. 
The  action  of  the  board  provided  for  precedes  the  assessment, 
and  the  auditor  is  required  to  prepare  suitable  books  for  the 
assessor,  which  shall  contain  a  certificate  of  the  classification 
adopted  by  the  board.     The  books  shall  be  ruled  and  pre- 
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complaint  in  this  respect.     Suta 
ization^  66  Iowa,  35. 
)pellant  contends  that  so  much  of 
^f  1880  as  provides  that  notice  si 

unconstitutional,  because  the  titl 
■  to  express  that  such  is  the  subje 

act,  and  that  it  therefore  conflicts 
3  of  the  constitution,  which  provi( 
mbrace  but  one  subject,  and  matte 
erewith,  which  subject  shall  be  i 
lie  title  of  chapter  109  is  in  these  v 
>ection  831,  chapter  1,  title  6,  of  tl 
I  to  boards  of  equalization,"  and  tl 
ions.  The  first  provides  that  secti 
)y  adding  thereto  certain  words, 
ds  section  824  of  the  Code,  and  f 
>e  it  may  be  conceded  that  this  se 
.  The  third  section  provides  tl 
)f  the  board  for  the  purpose  of 
[1  decide  what  assessments  shall  be 
Btical  list  to  be  made,  and  cause 
action  to  be  posted  in  certain  spec 
iirn  for  one  week.  But  for  the  se 
nk  it  would  be  claimed  that  the  fir 
Id  be  unconstitutional.  Especiallv 
atter  of  both  had  been  put  in  a  sii 
bvious  that  the  number  of  section 
J  that  the  second  section  is  unconstil 
?d  as  eliminated  from  the  act.  It  tl 
jct,  and  matters  properly  conn( 
ry  to  section  881  of  the  Code;  fo 
il  form  and  as  amended,  has  relatii 
>'  in  relation  to  boards  of  equalizi 
Ve  are  of  the  opinion  that  for  the 
ct  in  question  must  be  regarded  j 
ult  is  that  the  first  case  must  be  i 
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^jLStoa  and  A,  M, 

J.— I.  Thecou 
you  find  that  sai 
Bee  as  treasurer  ( 
liool  fund  of  the 
e  defendant  banl 
g  or  adjusting  hi 
said  bank;  and 
e  evidence  tliat 
roper  managing 
5n  for  such  sum  o 
1  this  action."  ' 
;  error.  It  is  i 
nsupported  by  tl 
that  its  position 
ff  claims  that  on 
1877,  its  treasun 
3hool  board,  and 
►,000  to  enable  h 
with  the  underst 
fter  the  settlemei 
presented  to  be  tl 
Is  the  indebtedne 
loney  was  repai< 
ne  evidence  tend 
the  plaintiff's  tn 
;  bank,  made  an 
defendant's  boi 
ime  thing,  where 
me  credited  witl] 
idence  that  he  b< 
jT  the  credit.  No 
orresponding  ite 
lal  account,  nor  r 
as  there  any  kno 
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jtion8  given  by  the  court,  this  court  cannot  reverse  on  account  oi 
refusal,  though  the  instruction  asked  is  a  correct  statecnent  oi 
aw;  because,  in  the  absence  of  an  affirmative  showing  to  the  con- 
\  it  must  be  presumed  that  the  court  correctly  instructed  the  jary 
il  necessary  points,  including  the  points  presented  in  the  instraction 

Appeal  from  Jasper  District  Court. 

Thuesday,  March  18. 

defendant  was  convicted  of  the  crime  of  willful  and 
us  mischief,  maiming  and  disfiguring  a  horse,  the 
y  of  one  B.  0.  Graves,  and  was  sentenced  to  pay  a 
$50.     lie  appeals  to  this  court. 

ison  Clark,  for  appellant. 

.  Baker,  Attorney-general,  for  the  State. 

tfs,  On.  J. — I.  Tbe  court  gave  an  instruction  in 
vords:  '*If  you  find  that  the  injury,  if  any,  was 
\fy  inflicted  by  the  defendant  willfully  and  wantonly, 
^".  and  without  any  reasonable  excuse  being  showi 
ds'  therefor,  then  the  law  will  imply  malice  toward 
the  owner."  The  defendant  assigns  thc3  givinj 
instruction  as  error.  The  statute  under  which  th 
mt  was  convicted  is  section  3977  of  the  Code.  Tba 
provides  that  "  if  any  person  maliciously  kill,  main 
gure  any  horse,  cattle  or  other  domestic  beast  o 
•,  *  *  *  he  shall  be  punished,"  etc.  la  Stat 
'is,  11  Iowa,  414,  under  a  similar  stj 
nalice  towards  the  owner  of  the  anira 
F  the  offense." 

evidence  in  this  case  tended  to  show 
i  the  prosecuting  witness'  horse  by  tli 
i  a  wound  and  injured  the  horse  to  i 
his  value.     That  such  injury  constiti 
denied.      The   defendant,  however, 
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\  malice  towards  the  owner  of  the  hon 
fiis  the  modifying  of  the  instructior 
on  asked  supposed  that  the  evidence 
ght  properly  find  that  the  defendan 
malice  towards  any  human  being,  a 
J  that  he  was  entitled  to  have  the  i 
ipon  that  theory.  But  the  court  tol 
Miction  was  correct,  and  then  proceei 
vidently  by  way  of  caution.  The 
might  infer  that  unnecessary  harsl 
the  animal  did  not  tend  to  evince  m 
md  the  court  cautioned  the  jury  to  c 
tance  with  other  circumstances.  W 
was  not  uncalled  for,  and  that  the 
became  a  very  clear  and  guarded  e 

The  defendant  asked  an  instruction 
volves  upon  the  state  to  prove 
K  a  reasonable  doubt,  that  the  ii 
J^r-  of,  if  done  at  all,  was  done  on 
'^.  ice  towards  the  owner  of  the  } 
^  determining  this  question  it  is 
•  the  act,  or  manner  of  committ 
tion  of  the  defendant  as  to  how  and  ^ 
ivell  as  the  relations  existing  betwe€ 
ner  of  the  property."  Without  i 
ion  might  properly  have  been  give 
think  that  the  refusal  to  give  it  ca 
'.  The  abstract  does  not  contain  al 
veve  given.  At  least  six  instructioi 
iiitted.  If  they  had  been  set  out,  we 
bstantially  covered  the  one  asked  a 
e  have  to  say  that  even  those  set  ou 
le  theory  that  malice  towards  the  om 
redient;  and  upon  the  question  as 
h  malice  the  jury  was,  of  course,  ei 
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\t  him  imposing  a  tine,  and  from  tha 
Is  to  this  court. 

R.  Bailey^  for  appellant. 

/.  Baker^  Attorney-general^  for  the  Stj 

SD,  J. — The  information  was  filed  orig 
orrison,  justice  of  the  peace.  When  th 
ht  before  the  justice  he  filed  a  motion 
,  on  the  alleged  ground  that  the  justice 
against  him  that  he  could  not  obtain  a 
ial  before  him.  It  was  also  alleged  in  t 
fendant  in  support  of  his  motion  that  £ 
it  justice  to  Justice  Morrison,  was  a  i 
)  case  for  defendant,  and  that  D.  D. 
•  of  the  town  of  Sibley,  was  an  attorney 
lant.  The  motion  was  sustained,  and  t 
e  Blood,  of  Gilman  township,  and  the 
that  justice. 

)  record  shows  that  the  order  sending  tl 
lood  was  made  with  the  consent,  and  at 
lant.  When  the  cause  reached  the  distri 
ed  a  motion  to  strike  it  from  the  dockei 
le  justice  who  rendered  the  judgment 

0  jurisdiction  of  the  cause.  He  also 
ime  objection  by  a  demurrer.  But  t 
rer  were  overruled,  and  the  only  qne3ti( 
3ord  is  as  to  the  correctness  of  this  ruli 

1  position  of  counsel  for  defendant  is  th 
e  Huff,  who  was  the  next  nearest  ju 
son,  was  a  material  witness  for  defends 
Y  him  to  try  the  case,  and  did  not  a 
is  for  sending  it  to  a  justice  living  at  a  , 
;he  justice  before  whom  the  action  was  b 
,nd  hence,  as  it  was  the  duty  of  that  jua 
\  and  records  in  the  case  to  the  next  m 
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Donahue  v.  Wagnee 

ory  Note:  signature  denied  a; 
B  UNDER  issues.  Where,  m  an  acti( 
idant  denies  the  execution  of  the  note  i 
lereto  was  forged,  he  may  show  all  bask 
)8  to  the  instmment  which  in  any  way 
>  whether  he  made  the  note, — sach, 
t  there  was  no  consideration  to  indace 
t  setting'  out  sach  evidence  in  his  answi 

in  Supreme  Court:  when  trans 
arties  agree  as  to  a  portion  of  the  evid 
and  the  cause  mast  be  reversed  for  en 
Q,  this  court  will  not  consult  the  trans 
3  for  the  purpose  of  passing  upon  ques 


Appeal  Jrom  Lyon  Diatr^t 

Thursday,  March  18. 

\vk  action  upon  a  promissory  nc 
a  trial  by  jury.  A  verdict  wf 
r  the  amount  of  the  note,  and 
3C0ttnt.  From  a  judgment  ren 
fendant  appeals. 

igenen  c&  McMillan^  for  appel 

h  Welohy  for  appellee. 

JK,  J. — I.  The  promissory  n 
\  have  been  signed  by  the  defer 
ty-fourth  day  of  January,  188 
able  to  A.  C.  Welch,  or  order, 
its  date.  The  plaintiff  claims 
transferred  to  him,  for  value, 
which  it  was  executed.  The  ( 
e  execution  of  the  note,  and  a 
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at  which  the  instriimeat  wa 
te;  that  there  had  never  be 
leii  himself  and  the  payee  wl 
te.     So,  in    the  case  at  bar 

have  been  permitted  to  si 
reen  the  parties  to  the  instr 
o  affect  the  question  as  to  w 

was  not  necessary  that  he 
lis  answer. 

)  several  other  questions  rais 
which  we  do  not  determine, 
failed  to  agree  upon  the  e^ 

the  questions.  They  make 
nr  abstracts  as  to  require  us 
B  must  decline  to  do  so  only 
found  that  the  judgment  m 
^e  pointed  out,  we  go  no  furl 


imOAGO,  MiLWAUKEB  &  St.  ] 
CAU8B9  OP    ACTION    IN   ONE   COC 

two  causes  of  action  were  pleaded 
>de  on  that  gfround,  but  a  motion 
ial  to  one  of  the  causes  was  overru 
le  petition  as  it  stood,  held  that  it 
and  that  it  could  not  object  that  t 
ce  tending  to  establish  both  of  the 

PKACTicB.  It  is  not  reversible  ( 
instruction  to  the  jury,  to  state  or 
the  defendant. 

iONEOUS  STATEif  KNT9  OF  LAW  IN  . 

.  The  fact  that  counsel,  in  addressi 
lw  which  were  not  sound,  held  no  s 
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reversible  error.  The  plain 
n*y  under  the  statute,   becaus 

to  plead  the  facts  entitling  h 
it  to  set  up  in  a  separate  coui 
in  to  recover  because  of  the 
irain  was  operated,  and  he  ha 
Lice  to  sustain  both  of  tlie 
he  court  did  not  err  in  perm 
luced.  If  the  facts  stated  i 
the  plaintiff  to  recover,  the  d( 
or  by  motion  had  the  cause 
unts,  and  then  assailed  either 

stated  were  legally  insufRciei 
^al  right  to  introduce  the  e 
lie  defendant  was  legally  pr 
use  of  its  supposed  effect  upo 

he  motion  for  a  new  trial,  an 

tated  that  counsel  for  the  ] 

e  jury  which  were  improper, 

red  in  not  sustaining  the  moti 

to  say  that  the  record  fails  t 

re  made  by  counsel. 

idant  asked  several  instructio 

t,  and,  when  the  reading  of  < 

concluded,  the  court  orally  s 

at  the  request  of  the  defenda 

nstitutes  reversible  error,   bu 


ON   BEHBABING. 

J. — Counsel  for  theappellan 
ring,  that  counsel  for  the  pli 
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3.NBwtpiai:  ^^*  improper  langiiaga  whea  he  addressed  th 
SmeiitHot  j^^U^  which  was  prejudicial  to  the  defendant 
mentto^jury    The  language  complained  of  is  as  follows:     "Thi 

uo  ground  j  i  .  i  •/.    i  .        i  . 

for.  condnctor  and  engineer  who  testined  in  this  casi 

did  not  stand  before  the  court  as  disinterested  witnesses 
that  they  were  employes  of  the  defendant,  and  were  liable  t( 
defendant  for  any  damages  caused  through  their  fcxult  or  neg 
ligence."  It  may  be  conceded  that  the  latter  part  of  thi 
statement,  as  a  legal  proposition,  is  incorrect,  and  the  pre 
ceding  statement  is  based  thereon.  Counsel  must  be  per 
mitted  some  latitude  and  discretion  in  addressing  a  jury,  an( 
if  absolute  correctness  of  statement  is  required,  new  trial 
for  failure  in  this  respect,  we  apprehend,  will  have  to  b 
granted  in  almost  every  contested  case.  Counsel  further  saic 
'*that  the  plaintiff  would  have  been  held  liable  to  the  owne; 
of  the  hay  land  referred  to  in  evidence  if  the  plaintiff  hac 
permitted  the  cattle  to  go  thereon  and  damage  the  owner  oi 
said  hay  land."  At  most,  this  amounts  to  an  assertion  of 
an  incorrect  proposition  of  law.  We  are  unable  to  conclud( 
that  what  was  said  by  counsel  could  have  been  prejudicial  t( 
the  defendant,  and  we  confess  we  are  unable  to  say  that  wha 
was  said  would  warrant  the  court  in  granting  a  new  trial. 
The  petition  for  rehearing  is 

OVEEBULED. 


&IEEN  V.   The  Chicago,   Burlington  &  Quincy   R'y  Co 

i.  Carriers  of  Goods :  liabilfty  under  implied  contract:  example 
An  antertaking  by  the  carrier  to  transport  property  to  its  destiDatioi 
may  be  implied  from  the  circamstances  under  which  it  comes  into  hi 
possession,  and  in  that  case  heischar^^d  with  the  same  responsibilit 
for  its  safety  as  thougrh  his  obligration  to  transport  it  was  created  b 
express  agreement.    For  illustration  of  the  rule  see  opinion. 

S.  Evidence:  inference  from  facts  excluded.  An  ordinary  witnes 
may  not  be  allowed  to  state  what  conclusion  he  has  arrived  at  from  thi 
investigation  of  certain  facts. 
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of  the  train  to  stop  at  Hepburn,  and  permit  the  loading  of 
said  hogs,  and,  in  obedience  to  this  order,  the  conductor 
caused  the  car  to  be  run  to  the  stock-yards,  and  he  was  pres- 
ent when  the  hogs  were  driven  into  the  car,  and  closed  it  up 
after  it  was  fully  loaded.  The  station  agent  at  Clarinda 
had  also  given  him  the  same  directions,  but  the  hogs  loaded 
at  Hepburn  were  not  covered  by  the  receipt  or  bill  of  lading 
given  by  him.  Defendant  by  its  answer  denied  that  the 
hogs  placed  in  the  car  at  Hepburn  were  received  by  any 
agent  having  authority  to  receive  them  or  to  contract  in  its 
name  for  their  transportation  from  that  point.  It  also  alleged 
that  the  station  agent  at  Hepburn  was  the  only  person  who 
had  authority  to  receive  said  hogs,  or  contract  in  its  name 
for  their  transportation  from  that  station.  On  the  trial  it 
objected  to  the  evidence  offered  by  plaintiff  to  prove  the 
directions  given  by  the  train  dispatcher,  and  the  station  agent 
at  Clarinda,  to  the  train  conductor,  and  upon  which  he  acted 
in  permitting  plaintiff  to  load  the  hogs  into  the  car  at 
Hepburn,  on  the  ground  that  it  was  not  shown  that  they  had 
authority  to  contract  for  the  shipment  of  freight  from  that 
station,  or  to  give  any  direction  with  reference  to  the  receiv- 
ing of  freight  at  that  place  for  shipment.  The  court  over- 
ruled the  objection,  and  permitted  plaintiff  to  prove  the  facts 
stated  above  with  reference  to  the  giving  of  the  directions 
and  the  loading  of  the  hogs  into  the  car  under  the  direc- 
tion of  the  conductor.  Defendant  then  proved  that  the  agent 
at  Clarinda  was  authorized  to  contract  for  the  shipment  bf 
property  from  that  station  only,  and  that  neither  the  train 
dispatcher  nor  train  conductor  had  any  authority  to  make 
any  contract  whatever  with  reference  to  the  shipment  of 
freight.  But  the  court  instructed  the  jury,  in  effect,  that, 
when  the  hogs  were  loaded  into  the  car,  under  the  circum- 
stances proven,  defendant  became  responsible  for  their  safe 
transportation  and  delivery. 

Appellant  assigns  the  ruling  admitting  said  evidence,  and 
the  giving  of  said  instruction,  as  error. 
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the  property  is  the  same  as  though  these  undertakings  of  the 
parties  had  been  created  by  express  contract. 

II.     Plaintiff  was  required,  under  the  issue,  to  prove  the 

number  of  hogs  shipped  from  Hepburn,  and  there  was  some 

_  conflict  in  the  evidence  on  that  question.     An 

2.  KVTDF.NCE  :  *■ 

Soml^icts  agent  of  defendant,  wlio  was  charged  at  one  time 
excluded.  ^^j|.jj  ^j^^  ^^^^y  ^f  examining  plaintiff's  claim  for 
the  loss  in  question,  was  examined  as  a  witness  in  defendant's 
behalf.  He  was  not  present  at  the  time  of  the  shipment,  and 
had  no  personal  knowledge  with  reference  to  the  number  of 
hogs  shipped,  and  was  not  examined  by  defendant  on  that 
question.  On  cross-examination,  plaintiff's  counsel  asked 
him  if  he  had  not  at  one  time  been  perfectly  satisfied  that  there 
were  thirty-nine  hogs  in  said  shipment.  The  court  overruled 
defendant's  objection  to  the  question,  and  required  the 
witness  to  answer  it,  and  he  stated  that  he  was  satisfied  atone 
time,  from  his  examination,  that  there  was  that  number  of 
hogs  in  the  shipment;  but  that  he  afterwards  became  satis- 
fied that  his  conclusion  was  wrong.  The  objection  to  the 
question  should  have  been  sustained.  Under  the  ruling  of 
the  court,  plaintiff  was  permitted  to  show  to  the  jury  that 
the  witness,  who  had  been  charged  by  defendant  with  the 
duty  of  examining  the  claim,  had  reached  the  conclusion,  from 
an  examination  of  the  evidence,  that  the  claim,  in  one  mate- 
rial respect,  at  least,  was  correct.  The  opinion  formed  by  the 
witness  was  clearly  incompetent,  and  its  admission  could 
hardly  fail  to  be  prejudicial;  and  we  cannot  say  that  the  pre- 
judice caused  by  its  admission  was  overcome  by  the  subse- 
quent statement  of  the  witnesss  that  he  had  changed  his 
opinion  upon  a  further  examination.  For  this  error  the  judg- 
ment must  be 

Keyebsed. 


Digitized  by 


Google 


368 


100    I43| 

|"68^3e8| 
106      97 


1.  In 

ei 
tl 
£( 

2.  Ci 

A 
tl 

si 

ii 

U 

Sbi 


Tj 

to  tb 
8ide\ 
reasc 
clain 
liger 
tlie  s 
tribii 
a  trii 
Plaii 

E 

R 

after 

then 

and 

issu( 

We 


Digitized  by 


Google 


MARCH  TERM,  1886.  369 

lindsay  y.  The  City  of  Des  Moines. 

464,  that  a  direction  to  the  jury  in  this  precise  language  was 
erroneous.  In  that  case,  as  in  this,  the  court  prefaced  the 
objectionable  direction  to  the  jury  by  quite  a  full  statement 
of  the  substance  of  the  averments  of  the  petition  and  answer. 
It  was  held,  following  quite  a  number  of  other  cases,  that  it 
was  error  to  refer  the  jury  to  the  pleadings  to  determine  the 
issues.  It  is  due  to  the  court  below  to  say  that  this  cause 
was  tried  before  Bryants  Case  was  decided  by  this  court. 

II. .  As  the  judgment  must  be  reversed  for  the  error  above 
pointed  out,  it  is  proper  to  say  in  view  of  a  new  trial  that  we 
think  the  court  should  not  have  allowed  the  defendant  to  prove 
that  there  are  over  150  miles  of  sidewalk  in  the  city  of  Des 
Moines;  and  the  jury  ought  not  to  have  been  instructed  that 
the  "  extent  of  sidewalk  in  the  city  which  has  to  be  looked 
after  may  be  considered''  in  deciding  whether  the  city  officei's 
used  proper  diligence  in  removing  the  snow  and  ice.  It 
appears  to  us  that  the  care  and  diligence  required  to  keep 
sidewalks  in  proper  condition  cannot  be  affected  or  varied  by 
the  number  of  miles  of  walk  in  the  city.  If  labor  is  neces- 
sary for  the  purpose,  the  force  should  be  commensurate  with 
the  work  to  be  done.  In  other  words,  a  city  with  40,000 
inhabitants  and  150  miles  of  sidewalk  should  be  held  to  the 
same  degree  of  care  in  this  respect  as  the  smaller  towns  with 
less  extent  of  sidewalk. 

Revebsed. 

Sbbvebs  and  Rbbd,  JJ.,  dissent  from  the  last  point  in 
this  opinion. 

Vol.  LXVin— 24 
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Clajsk  V.  Tallman,  Adm's. 

Decedents:  statute  of  limitations:  administrator 
I  IS  OWN  NOTICE.  Where  an  administrator  giyes  such  notice 
itment  as  he  thinks  sufficient,  without  any  OTder  in  relation 
le  court  or  derk,  he  cannot  be  heard  to  say  that  such  notice 
ent  and  in  law  no  notice,  for  the  purpose  of  saying  a  daim, 
against  the  estate,  from  the  statute  of  limitations. 

— :   CLAIM  OF  FOURTH  CLASS  BARRED.*   EXAMPLE.      Where 

rator  himself  held  a  daim  of  the  fourth  class  against  the 
leglected  without  excuse  to  file  it  until  within  a  few  days  of 
m  of  the  year  next  following  the  giving  of  the  notice  of  his 
;,  and  there  was  not  time  within  such  year  to  give  due  notice 
of  the  claim  and  for  the  parties  adversely  interested  to  pre- 
l,  and  so  the  claim  was  not  proved  within  the  year,  as  pro- 
421  of  the  Code,  held  that  the  claim  was  barred  by  the  stat- 
[ne  the  trial  was  readied. 

ppeal  from  Clarike  Circuit  Court. 
Friday,  March  19. 

if  sought  in  tlie  court  below  to  establish  a  claim 
:ate  of  Chauncy  Clark,  deceased,  of  which  estate 
,  Tallman,  was  appointed  special  adininistrator. 
;rial  by  jury,  which  resulted  in  a  verdict  and 
'  the  defendant.     Plaintiff  appeals. 

Bros,  and  M.  Z.  Temple^  for  appellant. 

Ison  and  Tallman  (&  Burnett,  for  appellee. 

J. — Chauncy  Clark  died  on  the  twenty-eighth 
3t,  1883.  At  the  time  of  his  death  he  was  the 
jiderable  money,  and  was  not  supposed  to  be  in 
le.  On  the  fourth  day  of  September,  1883,  his 
>lark,  who  is  plaintiff  herein,  was  appointed 
of  decedent's  estate  on  his  own  petition, 
me  question  made  by  the  parties  as  to  the  date 
5   of  his  appointment   as  administrator.    The 
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defendant  claims  that  the  service  of  notice  was  complete  on 
the  sixth  day  of  September,  and  this  appears  to  have  been  tlie 
view  of  the  circuit  court.  The  plaintiff  contends  that  notice 
was  not  comi)lete  until  September  13th.  In  the  view  we  take 
of  the  case  this  is  an  immaterial  question.  We  do  not  think 
tlie  rights  of  the  parties  are  controlled  by  the  difference 
between  these  dates;  and  the  fact  that  no  formal  order  was 
made  by  the  clerk  of  the  circuit  court  as  to  the  kind  of 
notice  which  should  be  given  is  also  immaterial.  The  plaint- 
iff gave  such  notice  as  he  thought  to  be  sufficient,  and  he 
acted  upon  it,  and  proceeded  to  administer  on  the  estate,  and 
he  ought  not  now  to  be  allowed  to  claim  that  his  acts  were 
illegal,  or  that  he  gave  no  proper  notice.  The  circuit  court 
of  Clarke  county  was  in  session  when  the  appointment  was 
made.  It  was  again  in  session  in  regular  term  in  Feb- 
ruary, 1884.  It  again  convened  in  regular  session  on  Sep- 
tember 1,  1884.  On  that  day  the  plaintiff  tiled  a  claim 
against  the  estate  for  $805.  This  claim  was  in  the  nahire  of 
an  account  for  boarding  and  lodging  Chauncy  Clark,  and 
making,  mending  and  washing  his  clothes,  for  230  weeks,  at 
$3.50  per  week.  The  heirs  of  the  decedent  were  not  present 
when  the  claim  was  filed,  and  had  no  knowledge  that  any 
Boeh  claim  would  be  presented.  They  had  employed  W.  B. 
Tallman,  an  attorney  residing  at  Osceola,  to  look  after  their 
interests,  and  see  to  a  distribution  of  the  estate.  The 
attorney  who  tiled  the  claim  for  the  plaintiff' called  the  atten- 
tion of  the  court  to  it,  and  several  times  during  the  term 
insisted  on  having  the  claim  proved  up.  Tallman  answered 
their  requests  by  asking  time  to  consult  the  heirs,  none  of 
whom  were  present,  and  some  of  whom  wore  non-residents  of 
the  county  and  state.  The  matter  was  thus  delayed  until  the 
last  day  of  the  term,  when  Tallman  was  appointed  special 
administrator  to  act  upon  the  claim,  and  the  cause  was  con- 
tinued until  the  February  term,  1885.  At  that  term  issue 
was  joined  upon  the  claim,  and  the  same  was  tried  to  a  jury, 
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Seerley,  Guardian,  v.  Sater  et  al. 

;ed  that  Gaylord  was  of  unsound  mind  and  incap- 
sacting  business.  The  mortgage  was  executed  in 
m  of  an  alleged  indebtedness  of  $1,000,  and  after- 
conveyance  was  executed  in  consideration  of 
litional  indebtedness  from  Gaylord  to  Sater.  After 
,nce  Sater  executed  a  mortgage  on  the  real  estate 
rsy  to  Julia  A.  Miller,  and  the  administrator  of 
I  a  defendant  in  this  action, 
•ict  court  found  that  the  mortgage  and  convey- 
oid,  and  set  the  same  aside;  but  the  court  also 
Gaylord  was  indebted  to  Sater  in  the  sum  of 
which  the  court  directed  should  be  applied  in 
of  the  Miller  mortgage.  A  decree  was  accord- 
ed, and  Sater  alone  appeals. 

of  unsound  mind  may  be  legally  insane.  Code, 
I.   6.     For  such  a   person   a   guardian    may    1)6 

Code,  §  2272.  A  person  of  unsound  mind  is 
incapable  of  transacting  the  particular  business 
le  need  not  necessarily  be  an  insane  or  distracted 

may  be  capable  of  transacting  some  kinds  of 
d  yet  be  of  unsound  mind,  and  incapable  of  trans- 
less  of  magnitude,  or  of  at  least  some  degree  of 
He  may  be  capable  of  understanding  his  rights 

transactions  and  not  others.  The  ward  of  the 
Duld  be  regarded  as  of  unsound  mind  at  the  time 
ff  was  appointed  his  guardian.  Ockendon  v. 
Iowa,  615.  The  mortgage  and  conveyance  were 
•ior  to  that  time,  and  the  question  to  be  deter- 
ivhether  the  ward  of  the  plaintiff  was  then  of 
ind,  and  incapable  of  understanding  his  rights  in 
\  transactions  between  hi  mself  and  Sater.  The  evi- 
ies  us  that  he  was.  lie  was  quite  illiterate,  and  of 
>ct.  While  he  was  apparently  capable  of  transacting, 
isact  some  business,  he  was  what  we  regard  as  imbe- 
transactions  he  had  with  Sater  and  one  other  person 
nefully  imposed  upon.     Substantially,  under  the 
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Wood  &  Go.  y.  Hallowell  et  al. 

Appeal  from  Lee  Circuit  Court. 
Friday,  March  19. 

0  recover  for  intoxicating  liquors.  There  was  a 
irj,  and  verdict  and  judgment  were  rendered  for 
'3.     The  defendants  appeal. 

orague  and  B,  M.  Mar^hall^  for  appellants. 
irb  i&  McCrary,  for  appellees. 

)h.  J. — The  plaintiffs  are  doing  business  as  part- 
isville,  Kentucky.  As  such  they  sold  whisky  to 
nt  A.  E.  Hallowell,  and  they  allege  that  the  same 
d  to  the  defendant  M.  D.  Ilallowell,  as  a  partner 
illowell.  The  defendants  reside  in  Keokuk,  Iowa, 
for  whisky  was  forwarded  from  Keokuk  to  the 
)  Louisville,  by  one  Mills,  who  was  acting  as  the 
^ent.  The  defendants  averred  in  their  answer 
isky  was  sold  in  violation  of  the  laws  of  Iowa,  and 
it  M.  D.  Hallowell  denied  that  she  was  a  partner 
Howell,  and  denied  that  the  plaintiffs  sold  her  any 

it  find  anything  in  the  abstract  denominated  an 
t  of  errors."  We  are  inclined  to  think,  however, 
3ndants  intended  to  make  an  assignment  of  errors, 
3at  as  such  a  paper  which  was  filed  in  the  follow- 

"bill  of  exceptions. 

court  erred  in  refusing  to  give  instructions  eight 

1  page  twenty-four.  (2)  The  verdict  of  the  jury 
against  the  evidence  and  the  law  given  by  the 
Y  rendered  a  verdict  of  $338  against  A.  E.  &  M. 
1." 

►t  consider  errors  assigned,  but  not  argued,  nor 
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Devore  v.  Adams. 


property  which  has  been  obtained  by  means  o 
robbery.  It  is  not  essential  that  the  property  h 
burglary  or  robbery,  but  if  it  was  obtained  by  st 
is  sufficient  if  it  was  received  with  knowledge 
The  word  "burglariously,"  as  used  in  the  inci 
therefore  be  rejected  as  surplusage.  In  add i tie 
person  "  feloniously  and  burglariously''  steals  p 
clearly  guilty,  in  our  opinion,  of  larceny;  and 
objection  urged  to  the  indictment,  is  not  well 
follows  that  the  first  instructions  asked  by  the  ( 
properly  refused.  The  instructions  given  are  c 
in  our  opinion;  and  therefore  the  judgment  mu 


Devoeb  v.  Adams. 

1.  Practice  in  Supreme  Court:  argument  in  rqui 

equity  case  triable  de  novo  in  this  court,  the  burden  is 
precisely  as  in  the  court  below,  and  he  files  the  op€ 
though  the  defendant  be  the  appellant. 

2.  :  NO  ARGUMENT  BY  APPELLANT:  JUDGMENT  API 

the  appe  lant  in  an  equity  case  does  not  see  proper  to  i 
on  the  merits  of  the  case,  the  judgment  below  will  be  i 

Appeal  from  Monroe  District  Cox 
Friday,  March  19. 

Action  in  equity  to  foreclose  a  chattel  mortg 
for  the  plaintiff,  and  defendant  appeals. 

Anderson  cfe  Anderson^  for  appellant. 

Ayers  Bros,^  for  appellee. 

Seevers,  J. — Appellee  has  filed  a  motion  tc 
appeal  on  the  ground  that  the  amount  in  cc 
Vol.  LXVIIl— 25 
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Sweney  y.  Davidson  et  al. 

leadings,  does  not  exceed  $100.     Arguments 

I  in  support   of,  and   in  opposition   to,  tlie 

II  be  overruled. 

has  also  filed  an  argument  on  the  merits;  bnt 
has  failed  to  do  so.  At  the  conclusion  ot 
ment  on  the  motion,  it  is  said:  "we  do  not 
ee's  argument  on  the  merits,  because  it  has 
jrstanding  of  the  practice  that  apj)ellant  is 
first  argument  on  appeal."  This  is  a  mistake, 
an  equity  cause  makes  the  opening  argument 

The    burden  is  on  him,  in  the  same   form, 
the  court  below. 

t,  because,  as  he  claims,  the  appellee  has  filed 
1  the  merits,  asks  this  court  to  render  judg- 
e  appellee  for  costs.  This  we  could  not  do,  even 
t  of  appellee  had  been  improperly  filed.  The 
lie  appellant  could  obtain  would  be  to  get 
iment  struck  from  the  files.  Inasmuch  as 
lot  seen  proper  to  file  an  argument  on  the 
ort  of  the  errors  he  deems  the  court  com- 
ree  must  be  affirmed.  Such  is  the  established 
do  this  the  more  readily  because  we  have  no 
decree  of  the  district  court  is  correct. 

Affiemed. 


Sweney  v.  Davidson  et  al. 

tment:  evidbncr  considebbd.    The  evidence  in  this 

[,  and  held  insufficient  to  establish  defendants'  daim  that 
its  were  made  on  the  contract  in  question. 

LD  house:  damages  for  delay.  Where  a  house  was 
til  fourteen  days  after  the  stipulated  time,  but  extra  work 
t  cannot  be  said,  without  evidence,  that  the  delay  was 
[uired  to  do  the  extra  work. 

VET  LOTS  AND  BBECT  HOUSE:  MISREPRESENTATION  AS 
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y-fourth  day  of  January,  1884,  and  another  pay- 
5  on  tlie  same  day.     The  plaintiff  admits  apay- 
!00  on  the  twenty-fourth  day  of  January,  18S4, 
at  any  other  payment  was  made  on  that  day, 
lat  any  payment  at  all  was  made  on  the  fourtii 
ary,  1884,  and  claims,  indeed,  that  the  contract 
entered  into  at  that  time.     The  defendants  both 
three  payments  alleged  to  have  been  made  by 
I  respect  to  the  payment  of  $1,200  alleged  to  have 
1  the  fourth  day  of  January,  they  are  corrobated 
Barnett,  a  sister  of  Mrs.  Davidson.     The  j^laint- 
stimony,  positively  denies  all  payments  except 
0  on  the  twenty-fourth  day  of  January,  and  about 
is  no  controversy.     If  the  determination  of  the 
ended  upon  the  testimony  of  these  four  witnesses 
gilt  feel  constrained  to  say  that  the  preponder- 
ppear  to  be  with  the  defendants, 
ict  in  question  was  designed  to  be  executed  in 
Cwo  copies  were  made,  and  both  acknowledge  the 
,200  as  paid  in  hand;    but  for  some  reason  the 
3y  are  shown  to  us,  differ  in  date.     The  one  held 
s  is  dated  January  4,  1884,  and  the  one  held  by 
ated  January  24,  1884.     Both  copies,  of  course, 
'rect.      If  the  defendants'  copy  is  the  true  one,  it 
ir  very  clearly  that  the  $1,200  acknowledged 
,ve  been  paid  was  paid  on   the  fourth  day  of 
^4;  and,  as  it  is  conceded  that  there  was  a  pay- 
00  on  the  twenty-fourth  day  of  January,  it  would 
;here  must  have  been  two  payments  of  $1,200 
defendants  claim.     A  considerable  amount  of 
introduced  for  the  purpose  of  showing  whicli 
copy.     We  cannot  set  it  all  out  in  detail,  but 
most  of  it  in  a  general  way.     The  defendants 
he  duplicate  copies  were  signed  in  their  butcher 
fourth  day  of  January,  and  the  plaintiff  testifies 
re  signed  in  the  Merchants'  National  Bank  of 
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Bnrlington  on  the  twenty-fourth.  After  a  careful  examina- 
tion of  all  the  facts  and  circumstances  shown,  we  have  to  say 
that  we  think  that  the  plaintiff's  stateixjent  is  correct. 

The  contract  provided,  not  only  for  a  sale  and  conveyance 
of  certain  lots  by  the  plaintiff,  but  also  for  the  erection 
thereon  of  a  dwelling-house.  The  money  called  for  by  the 
conti-act,  to-wit,  $2,775,  was  agreed  upon  as  the  price  of  both 
lots  and  house.  Now,  the  evidence,  we  think,  shows  pretty 
clearly  that  the  plan  of  the  house  was  not  sufficiently  settled 
as  early  as  January  4th  to  fix  the  price.  It  is  possible,  of 
course,  that  the  defendants  might  agree  to  pay  a  fixed  sum 
for  a  house  and  lots  without  knowing  what  the  house  was  to 
be,  but  it  seems  improbable  that  they  did.  The  defendants 
undertake  to  account  for  the  money  with  which  they  say 
that  a  payment  of  $1,200  was  made  January  4th.  They  say 
that  Mrs.  Davidson  had  at  that  time  81,700,  which  she 
brought  with  her  to  Burlington  about  two  years  before  from 
Illinois,  where  she  and  her  husband  had  been  living  on  a 
farm  owned  by  her.  This  money,  they  fiay,  was  never 
deposited  in  bank,  nor  loaned,  nor  used  in  any  way,  but  was 
kept  in  their  house,  where  they  had  no  safe;  and  that,  too,  not- 
withstanding the  husband  was  absent  a  part  of  the  time  as  a 
brakeman  upon  a  railroad,  and  Mrs.  Davidson  was  left  alone  in 
the  house,  there  being  no  other  members  of  the  family. 
Wliile  the  facts  might  be  as  testified  to  by  them,  no  one,  we 
think,  can  read  their  statements  without  some  suspicion  of 
their  truthfulness. 

Again,  it  is  admitted  by  the  defendants  that  they  took 
»(>  receipt  for  any  money  paid  on  the  twenty-fourth  of  Janu- 
ary. They  disclaim,  of  course,  the  receipt  contained  in  the 
contract  as  applicable  to  that  payment.  According  to  their 
theory,  they  paid  up  the  contract  in  full  on  the  twenty-fourth 
of  January,  and  took  no  receipt,  nor  did  they  obtain  a  deed. 
The  only  explanation  offered  by  their  counsel  is  that  they  were 
not  much  acquainted  with  business.  But  they  had  managed  to 
accumulate  considerable  property,  and,  if  their  own  testimony 
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eved,  they  were  persons  of  thrift.  We  can  hardly 
that  persons  of  that  class  make  large  payments, 
e  no  evidence  of  the  same,  more  frequently  than 
s^ing  a  large  number  of  transactions.  That  the 
should  have  had  some  evidence  of  their  payments, 
they  claimed,  is  a  fact  so  obvious  that  we  cannot 
it  could  have  escaped  their  attention.  But  we 
•eet  testimony  of  a  disinterested  witness  as  to  the 
;h  the  contract  in  question  was  signed.  It  is  con- 
)n  the  twenty-fourth  day  of  January  the  parties 
rivate  room  of  the  president  of  the  Merchants' 
ink,  and  that  they  there  signed  a  contract.  The 
»ay  that  the  contract  signed  was  the  other  one  of 
s  involved  in  this  case,  pertaining  to  different 
[id  about  which  there  is  no  controversv.  The 
rs  that  the  contract  there  signed  was  the  one  iu 
But  it  is  undisputed  that  the  other  contract,  about 

is  no  controversy,  was  wholly  in  writing.  The 
tion  is  in  print  and  writing,  and  mostly  in  print, 
t,  the  president  of  the  bank,  was  present,  and  saw 

which  was  signed,  and  saw  the  signing  done, 
fied  that  the  contract  was  partly  in  print  On 
e  testifies  very  positively.  We  see  no  reason  to 
ruthfulness  of  this  witness.  He  was  not  only 
1,  but  we  are  unable  to  see  that  he  testified  under 
[le  says,  to  be  sure,  that  the  plaintiff  is  a  director 
,  from  which,  perhaps,  we  should  infer  that  he  is 
riend;  but  it  would  be  going  too  far  to  attach  any 
to  such  circumstance.     He  testified,  further,  that 

there  signed  was  left  with  the  bank;  and,  as  we 

it  is  undisputed  that  the  contract  left  with  the 
one  in  question. 

nriony  shows  that  the  contract  in  question,  as  evi- 
he  duplicate  copies,  was  partly  reduced  to  writing 
revious,  and  perhaps  as  early  as  the  4th.  It  seems 
at  the  date  first  inserted  was  the  fourth,  or  that  a 
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blank  was  left,  and  that,  at  the  time  the  copies  wei 
pleted  and  signed,  the  matter  of  the  date  in  both  cop 
not  attended  to.     But  how  the  discrepancy  occurred 
it  is  certain  exists,  it  is  not   very  important  to  det( 
We  place  great  confidence  in  the  testimony  of  Mr.  Barh; 
believe  that  the  true  date  is  January  21th.     There  ar 
circumstances,  it  is  true,  which  tend  to  corroborate  the 
ants.     The  contract  makes  the  deferred  payment  due  J 
24:,  1884,  which  is  the  day  of  date;  but  the  plaintiff 
that  there  is  a  naistake  in   the  year,  the  intention  b 
make  that  payment   due  January  24,  1885.     Such 
take  it  would  not  be  difficult  to  make,  and  it  seems  p 
to  lis,  in  view  of  the   whole   case,    that   such  mista 
made.     There  was  some  evidence  tending  to  show  1 
copy  left  with  the  bank  was  carefully  inspected  witl 
ence  to  its  date,  and  that  the  date  which    it  bore 
time  was  January  4th;  but  it  is  not  shown,  to  our  satis 
that  the  copy  inspected  was  not  the  copy  now  in  the 
ants'  hands. 

Without  stating  all  the  considerations  relied  u 
the  defendants,  we  have  to  say  that  we  think  that  tl 
did  not  err  in  finding  the  true  date  of  the  contract  to  b 
uary  24th.  This  finding,  if  correct,  so  far  impeac 
honesty  of  the  defendants  as  to  greatly  impair  theii 
bility  upon  other  points.  We  find,  therefore,  that  th 
did  not  err  in  not  crediting  their  testimony  as  to  the  p 
of  $375  alleged  to  have  been  made. 

II.  The  defendants  set  up  a  counter-claim  for  (] 
for  failure  to  complete  the  house  within  the  time  agre 
^ .jQ       is  admitted  that  the  house  was  complete 

damag«J?or*    ^®®^  ^^7^  ^^^^^  ^^^^  ^'^®  ^^^^^  &Ked  in  the  C( 
delay.  ^^^  ^^^  defendants  ordered  extra  work,  an< 

not  prepared  to  say  that  the  few  additional  days  U 
complete  the  house  was  more  than  the  time  require 
the  extra  work. 

III.  The  defendants  claim  that,  in  entering  into  t 
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they  agreed  to  give  the  plaintiff  $2,775,  they 
re  deceived  to  their  damage  in  the  sura  of 
12.50  by  the  false  and  fraudulent  statement  of 
I  plaintiff;  that  it  was  represented  to  thera  bv 
intiff  that  the  house  would  cost  $1,400,  and 
;  sum  was  allowed  for  the  house,  whereas 
fact,  cost  only  $1,287.50.  The  plaintiff  te^- 
mce,  that  the  trade  for  the  lots  and  house  was 

that  the  house  was  not  definitely  put  in  at 
should  be  conceded  that  the  plaintiff  said  that 
A  cost  $1,400,  his  statement  would  not,  we 

than  an  expression  of  his  opinion  at  that  time, 
be  such  as  we  could  hold  to  be  fraudulent, 
ifendants  claim  damages  for  failure  to  construct 
)erly.  This  claim  is  based  upon  an  alleged 
ird  made  by  certain  arbitrators.  But  the 
cement  to  arbitrate  appears  to  be  an  agree- 
nt  solely  between  Mrs.  Davidson  and  Fred 
.,  the  contractors  who  did  the  work.  It  is 
sure,  that  Peterson  &  Co,  were  authorized  by 
represent  him  in  the  arbitration  and  bind  him 
3  agreement  does  not  purport  to  do  so,  nor  do 
he  alleo:e(J  authorization  is  sufficientlv  shown 
irt  below  allowed  an  attorney's  fee.  It  is  con- 
lefendants  that  in  this  the  court  erred.  The 
>rney's  affidavit  required  by  section  3  of  chapter 
>  of  the  Laws  of  1880  does  not  appear  to  have 
n    tiled    with    the    original    pipers,   within 

meaning  of  the  statute  as  construed  in 
Ikins  V.  Troutner^  66  Iowa,  557.  At  the  time 
ow  that  case  had  probably  not  been  reported; 
e  is  for  trial  de  novo^  the  ruling  above  cited 
:,  be  adhered  to,  even  though,  as  the  plaintiff 
cise  question  was  not  brought  to  the  attention 
ow.  We  think  that  the  attorney's  fees  most 
"We  see  no  other  error.  The  decree  accord- 
Modified  and  Affikmed. 
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Tax  Sale  and  Deed:  proof  of  service  of  notice  t 
BY  WHOM  MADE.  Proof  of  the  service  of  notice  to  redeem 
sale  must  be  made  by  the  affidavit  of  the  owner  of  the  certif 
chase,  his  agent  or  attorney,  and  the  affidavit  of  the  prop] 
newspaper  in  which  the  notice  was  published  is  not  sufficien 
894;  American  Missionary  Ass^n  v.  Smithy  59  Iowa,  704.) 


2.  :  :    WHO    IS   HOLDER  OF   CERTIFrCATE   AFTER 

FOR  VOID  DEED,  AND  CONVEYANCE  OF  LAND  TO  A  STRANG] 

the  holder  of  a  certificate  of  purchase  at  tax  sale  had  surrend( 
treasurer  in  exchange  for  a  tax  deed,  which  was  void  on  accoi 
ficient  proof  of  service  of  the  notice  to  redeem,  held  that  he  i 
holder  of  the  certificate  in  contemplation  of  law,  even  tho 
made  a  deed  for  the  land  to  another;  because  (1)  the  surre 
certificate  in  exchange  for  the  void  tax  deed  was  nugatory; 
deed  made  to  the  third  party  conveyed  no  interest  in  the  lam 
the  land  was  subject  to  redemption,  the  holder  of  the  tax-sal 
had  but  a  chattel  interest,  which  was  not  carried  by  the  deed 
ion  for  authorities. 

3.   :  SERVICE  OF  NOTICE  TO  REDEEM:   DELAY  IN  FILING 

service:  change  in  assessment  OF  LAND.  Where  the 
lawful  service  of  notice  to  redeem  from  a  tax  sale,  the  fact  th 
proof  of  the  service  is  made  the  land  is  assessed  to  a  different 
the  one  on  whom  the  service  was  made  is  immaterial. 

Appeal  from  Adair  Circuit  Court, 

Friday,  March  19. 

AonoN  in  equity  to  cancel  and  set  aside  two  t 
and  establish  plaintiff's  right  to  redeem  the  lan( 
thereby  from  the  tax  sale  under  which  they  were 
The  ground  upon  which  the  relief  is  demanded  ii 
legal  proof  of  the  service  of  notice  to  redeem  the  ] 
said  tax  sale  was  on  file  in  the  office  of  the  county 
when  the  tax  deeds  were  executed.  In  a  cross-peti 
by  the  defendants,  they  allege  that  the  land  was 
delinquent  taxes  on  the  first  day  of  November,  ; 
defendant  Ayres  was  the  purchaser;  that  in  the  i 
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sons:  (1)  Ayres  was  not  the  holder  of  the  certificate  when 
his  aflSdavit  of  the  publication  of  the  notice  to  Barrett  was 
filed,  the  same  having  been  surrendered  to  the  treasurer,  and 
by  him  canceled,  when  the  first  deed  was  executed,  and  he  had, 
in  the  mean  time,  sold  and  conveyed  the  land  to  Bates  by  an 
absolute  conveyance;  and  (2)  as  the  land  was  taxed  to  Bates 
for  the  year  in  which  the  deed  was  executed,  the  right  to 
redeem  the  land  from  the  sale  could  be  terminated  only  by 
serving  him  with  notice  to  redeem. 

The  first  question  for  determination,  then,  is  whether  Ayres 
was,  within  the  meaning  of  the  statute,  the  holder  of  the  cer- 

2. : :  tificate  of  purchase  when  he  filed   his  afiidavit 

of  certificate'^  showing  the  publication  of  the  notice  to  redeem, 
change  for  The  Statute  (Code,  §  894)  provides  that  the  serv- 
and  convey-    ice  of  the  notice  and   manner  thereof  shall   be 

ance  of  land 

to  a  stranger,  proven  by  the  affidavit  of  the  holder  of  the  certi- 
ficate of  purchase,  his  agent  or  attorney.  Ayres  was  not  the 
holder  of  the  certificate  in  the  sense  of  having  it  in  his  pos- 
session; but  we  do  not  think  that  physical  possession  of  the 
instrument  is  what  is  meant  by  the  statute.  By  "  the  holder 
of  the  certificate"  is  meant  the  owner  of  it,  or  the  one  who, 
at  the  proper  time,  will  be  entitled  to  demand  a  deed  under 
the  sale,  and  he  is  the  proper  person  to  make  the  affidavit  of 
the  service,  even  though  the  certificate  should  be  in  the  actual 
possession  of  another,  or  should  have  been  lost  or  destroyed. 
As  Ayres  was  not  entitled  to  demand  a  deed  when  he  sur- 
rendered the  certificate  to  the  treasurer  in  1878,  his  rights  in 
the  premises  were  in  no  manner  affected  by  that  act.  All 
that  was  done  at  that  time  was  nugatory.  The  right  of  the 
owner  of  the  land  to  redeem  from  the  sale  was  not  terminated, 
and  Ayres  retained  his  lien  upon  it  for  the  taxes  paid  by  him, 
and  his  right  to  a  deed  after  the  right  of  redemption  should 
be  terminated;  and  it  is  equally  clear,  we  think,  that  the 
rights  acquired  by  him  under  his  purchase  at  the  tax  sale 
were  not  transferred  to  Bates  by  his  conveyance  of  the  land 
to  him.     If  he  had  owned  any  interest  in  the  land  when  tliat 
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I,  tlie  deed  would  have  operated  as  a  con- 
est.  Code,  §  1930.  But  he  owned  no 
t  that  time.  The  purchaser  of  lands  at 
>  right  or  interest  in  the  land  until  he 
'or.  While  the  property  is  subject  to 
but  a  chattel  interest.  Willlanis  v. 
;  Jildr'idge  v,  Euehl,21  Id., ICO;  Mai- 
Id.,  431.  The  deed  by  which  Ay  res 
e  land  to  Bates  did  not  operate  as  an 
battel  interest.  He  was  therefore  the 
ate  when  the  proof  of  the  service  of  the 
made. 

nestion  is  whether  tlie  treasurer  was 
5  a  deed  on  proof  of  the  service  on  Bar- 
e  notice  to  redeem,  the  land  being  taxed 
r  person  for  the  year  in  which  that  proof 
i.  The  statute  that  requires  the  notice 
n  to  be  given  (Code,  §  894)  provides 
ter  the  expiration  of  two  years  and  nine 
D  of  sale  of  the  land  for  taxes,  the  law- 
tificate  may  cause  to  be  served  upon  the 
*  in  whose  name  the  land  is  taxed 
*"  The  meanyig  of  this  Ian- 
notice  is  required  to  be  served  upon  the 
le  the  land  is  taxed  at  the  time  the  notice 
ibsequent  provisions,  the  right  of  the 
ite  to  a  deed  accrues  in  ninety  days  from 
per  proof  of  the  service,  if  the  land  then 
.  If  the  notice  is  served  on  the  proper 
the  holder  of  the  certificate  to  a  deed  at 
ys  after  the  proof  of  the  service  is  filed 
^  any  changes  which  may,  in  the  mean 
taxation  of  the  property  or  its  owner- 
I  in  the  proceeding  were  taken  at  the 
take  it  accrued,  it  might  often  happen 
)f  the  property  would  be  made  during 
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lly  and  E,  Chavanness^  for  appellant. 
Attorney-general^  for  the  State. 

the  time  of  the  transaction  in  question,  tlie 
about  eleven  years  of  age.     Tiie  transaction 

place  at  the  house  in  which  a  sister  of 
idant  resided,  and  he  was  stopping  there  at 
line.  A  portion  of  the  house  was  also  occu- 
by  another  family.  Defendant's  sister  and 
netnbers  of  her  family  were  all  absent  at  the 
►man  who  lived  in  the  other  portion  of  the 
oom  adjoining  the  one  in  which  defendant 
;rix  were  at  the  time  of  the  occurrence.  The 
B  two  rooms  was  closed  and  fastened;  but, 

evidence  of  the  state,  conversation  carried 
y  tone  in  one  of  the  rooms  could  be  distinctly 
er.  The  prosecutrix  had  been  sent  to  the 
md  by  her  mother. .  In  her  testimony  she 
ig  account  of  what  took  place  between  her 
^t  the  time:  "I  went  and  rapped  on  the 
id  the  door,  and  says, '  Come  in.'     I  went  in, 

a  chair,  and  he  pulled  me  up  on  his  lap.  I 
p,  and  went  over  and  sat  down  in  the  cradle, 
le  up  on  his  lap  again.  He  put  his  hand 
es,  and  unfastened  my  panties.     lie  asked 

'Tour  stockings  are  pretty,  ain't  they? 
Then  I  commenced  to  pick  at  the  toe  of  his 
3,  *  Don't;  you  will  get  a  hole  there.'  Then 
nt  and  sat  down  on  the  cradle  again,  and  he 

his  lap  again,  and  some  one  came  and  rap- 
door.  It  was  Mrs.  Smith,  [who  lived  in  the 
the  house.]  lie  opened  the  door.  She  says 
Strickland?'  [Defendant's  sister.]  He  says, 
p  to  the  store.'  Then  a  little  boy  came  to 
He  wanted  Billy  Strickland.     Then  I  went 
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into  the  front  room,  and  he  came  in  there,  and  took  me  round 
the  waist,  and  set  me  upon  the  bed,  and  unfastened  my 
panties  again.  He  said  he  had  done  so  to  a  little  girl  at  the 
Groves  House,  and  to  let  him  do  so  to  me,  and  I  said,  '  No, 
sir;  I  would  not  let  him  do  it.'  Then  there  was  some  one 
came  to  the  back  door,  and  he  opened  the  door  and  com- 
menced playing  with  the  cards, — working  with  the  cards.  It 
was  my  little  brother  and  another  boy  who  were  at  the  door. 
When  he  sat  me  on  the  bed,  he  unfastened  his  pants  and  my 
panties  too.  When  my  brother  came  to  the  back  door,  I 
fastened  my  panties  up,  and  I  went  home  with  my  brother." 
Mrs.  Smith  testified  that  she  lieard  the  conversation  between 
the  parties,  and  she  stated  it  more  in  detail  than  was  done  by 
the  prosecutrix,  but  there  is  no  material  difference  between 
the  accounts  given  by  the  two  witnesses.  She  also  testified 
that  slie  heard  the  defendant  pull  the  girl  on  his  lap,  and 
afterwards  set  her  on  the  bed,  and  that  she  went  to  the  back 
door  and  rapped,  after  he  had  placed  her  on  the  bed.  This  is 
substantially  the  evidence  on  which  the  defendant  was  con- 
victed. 

In  our  opinion  it  does  not  support  the  verdict.  The  gist 
of  the  offense  charged  is  the  intent  with  which  the  act  was 
done.  Defendant  must  have  intended  to  commit  a  rape.  To 
constitute  such  intent  he  must  have  had  a  purpose,  not  only 
to  have  sexual  intercourse  with  the  prosecutrix,  but  must 
have  intended  also  to  use  whatever  degree  of  force  might  be 
necessary  to  overcome  her  resistence  and  accomplish  his 
object.  Rape  is  defined  as  the  having  of  unlawful  carnal 
knowledge  of  a  woman  by  force  and  against  her  will,  (1  Bish. 
Crim.  Law;  Code,  §  3861;)  and  the  intent  to  commit  that 
crime  necessarily  includes  an  intent  to  overcome  the  resist- 
ance of  the  woman,  and  accomplish  the  connection  by  force, 
{State  V.  JTaffe7*man,  47  Iowa,  151.)  The  jury  might  well 
have  found  that  the  defendant's  purpose  was  to  have  carnal 
intercourse  with  the  prosecutrix.  Indeed,  if  they  believed 
her  testimony  and  that  of  Mrs.  Smith,  they  could  not  have 
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But  we  think  the  evidence  did  not  tend  to 
mded  to  use  tlie  degree  of  force  for  the 
f  that  purpose  which  must  have  been 
B  would  be  guilty  of  the  crime  charged, 
instructed  the  jury  that  they  should  con- 
of  assault  with  intent  to  commit  a  rape  if 
und  that  he  committed  an  assault  on  the 
itrix,  and  that  he  intended  to  have  carnal 
urse  with  her  by  force  and  against  her  will, 
istruction  is  correct  as  an  abstract  proposi- 
liowever,  that  the  jnry  should  have  been 
:ed  as  to  the  degree  of  force  which  must 
I.  The  abstract  statement  of  the  law  to 
ilways  enlighten  them  as  fully  as  is  essen- 
the  statement  may  be.  If  the  jury  had 
e^ent  case  that  they  could  not  convict  the 
ime  charged  in  the  indictment  unless  they 
he  intended  to  use  whatever  force  might 
jrcome  the  prosecutrix  and  accomplish  his 
ably  would  not  have  found  the  verdict  they 

^ill  be  reversed,  and  the  cause  remanded 

Reversed. 


Anderson  v.  Hart. 

:  construction  op  libelous  matter  by  witness: 
APPLIED.  When  a  libelous  conmnmication  on  its 
my  of  innuendo,  or  otherwise,  refers  to  any  person,  a 
[y  be  asked  what  person  is  meant.  Subject  to  this 
K?!  must  be  construed  by  the  court  and  jury.  (See 
iies.)  And  so  when  an  affidavit  charged  the  crime 
e  was  nothing  in  it,  nor  in  the  circumstances  sor- 
ing of  it,  tending  to  charge  the  crime  upon  any 
it  was  incompetent,  in  an  action  against  the  affiant 
ess  to  state  what  person  he  understood  the  affiant  to 
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ing  question  the  defendant  at  the  time 
ground  of  immateriality,  irrelevancy,  and 
e  sought  to  be  elicited  was  the  conclu- 
*  the  witness.  The  objection  was  overruled, 
8  assigned  as  error.  It  will  be  observed 
^as  asked  to  construe  the  libel,  and,  in  effect, 

look  at  the  affidavit,  and  state  who  the 
to  charge  with  the  crime  of  forgery.  There 
'  as  to  the  crime  charged,  and  no  person  was 
ng  committed  it.  There  were  no  circnm- 
ing  the  transaction  which  had  any  tendency 
defendant  meant,  unless  such  meaning  conld 
iferred  from  the  fact  that  tlie  names  of  the 
ndant  and  another  person  were  signed  to  the 
ibelous  communication  on  its  face  directly, 
aendo  or  otherwise,  refers  to  any  person,  it 
lat  a  witness  may  be  asked  who  or  what 
.  Subject  to  this  rule,  the  decided  weight  of 
ik,  is  that  the  alleged  libel  must  be  construed 
jury.  Townsh.  Sland.  &  Lib.,  §  384;  Van 
Mna^  5  Johns.,  211;  Gibson  v.  Williams^  4 
II V,  SnoWy  13  Mete,  278 ;  Rangier  v,  Rain- 
.30;  White  v.  Sayward,  33  Me.,  822. 
le  appellee  have  cited  several  cases  deter- 
rt  which,  it  is  claimed,  sustain  the  ruling  of 

but  we  think  they  are  distinguishable.  In 
^ody  45  Iowa,  640,  the  point  urged  was  that 

could  not  reasonably  have  been  understood 
lense,  and  it  was  held  that  the  words  must 
bey  were  calculated  to  impress  the  hearers' 
ime  effect  are  the  cases  of  Dixon  v.  Stewart, 
cLaughlin  v.  Bascom^  38  Id.,  660;  Ktnyon 
.,  377;  Barton  v.  Holmes,  16  Id.,  252.  In 
here  is  nothing  in  the  affidavit,  and  there 
i  by  the  defendant,  which  authorized  the 
meant  the  plaintiflf  when  he  made  the  charge 
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that  the  crime  of.  forgery  had  been  committe( 
circumstances  we  think  it  is  incompetent  t 
state  whom  he  understood  the  defendant  to  re 
the  note  was  presented  to  him,  the  defendant 
writing,  "  It  is  a  forgery,"  and  therefrom  tl 
allowed  to  draw  the  inference  and  express  tlie 
charged  the  plaintiff  with  the  crime  of  forgei 
in  so  ruling  the  court  erred.  We  deem  it 
consider  the  other  errors  assigned. 


Peery  v.  Waggoner. 

1.  Landlord's  Lien :  to  what  it  attaches:  prk 
GAQB.  The  lessor  of  a  hotel  has  no  lien  for  rent  on 
the  lessee*8  wife,  though  it  be  used  in  furnishing  t 
term  of  the  lease;  and  where  the  wife  had  mortgaj 
secure  a  debt,  and  the  mortgage  was  recorded,  and  tJ 
sold  his  lease  to  F.,  and  the  wife  also  sold  the  i 
to  F.,  subject  to  the  mortgage,  and  F.  took  poss 
purchases,  held  that  the  lessor  had  a  lien  on  the  pn 
rent  accruing  after  F.  took  possession,  but  that  such 
the  lien  of  the  mortgage  which  the  original  lessee's 
the  property.    (Compare  Jarchow  r.  Pickens,  51  Io¥ 

Appeal  from  Wai^ren  Circuit  d 

Friday,  March  19. 

Plaintiff  brought  this  action  in  equity, 
defendant  from  foreclosing  a  chattel  mortage 
sonal  property.     He  claims  a  landlord's  lien  ( 
for  the  rent  of  a  liotel  in  which  it  had  been  us( 
was  entered  for  plaintiff,  and  defendant  appea 

H.  McNeil^  for  appellant. 

Send&rson  (&  Berry^  for  appellee. 
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d  the  hotel  in  which  the  property  in 
Vright,  by  a  written  contract,  for  the 
privilege  to  the  tenant  of  extendiug 
"right  occupied  the  premises  for  six- 
le  rent  accruing  under  the  contract 
lered  possession  to  J.  H.  Fish,  who 
18,  but  paid  no  rent  for  that  time, 
ty  in  question,  (which  is  the  furni- 
otel,)  and  nsed  it  in  the  hotel  dur- 
t.  It  is  for  the  rent  during  the 
y  of  the  premises  that  plaintiif 
erty.  Wright  yielded  possession, 
tnises  with  plaintiff's  consent.  He 
;ransaction  was  a  purchase  by  Fish 

the  lease,  and  that  he  occupied 
now  due  from  him  accured,  under 
laim  is  denied  by  defendant.  The 
;  was  proceeding  to  foreclose  when 
vas  given  by  M.  A.  Wright,  the 
was  executed  twenty  days  after  the 
plaintiff  to  A.  J.,  but  was  given  to 
itracted  before  the  date  of  said  lease, 
le  mortgage  was  in  the  hotel  when 

lease  began.  It  was  purchased 
le  premises,  who  surrendered  pos- 
d  it  was  used  in  the  hotel  during 
'  of  the  property  by  both  Wright 
irchased  the  property,  he  knew  of 
age,  and  understood  that  he  was 
t  to  it.     The    mortgage   was  also 
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jt  under  the  lease,  and  that  he  held 
;  now  due  from  him  accrued  under 

concession,  the  question  whether  | 

)roperty  for  the  rent  due  from  Fish  ! 
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depends  upon  whether  A.  J.  Wright  had  any  interei 
during  the  time  he  occupied  tlie  premises;  and  on  thi 
tion  we  think  the  very  decided  weight  of  the  evic 
against  the  plaintiff.  The  party  from  whom  the  p 
was  purchased  and  Mrs.  Wright  both  testify  postively 
Bale  was  to  her,  and  not  to  A.  J.  Wright.  The  evidei 
shows  that  the  debt  which  is  secured  by^the  mortgag 
fendant  was  for  money  borrowed  by  Mrs.  Wright  from 
ant,  and  used  by  her  in  the  purchase  of  the  property;  i 
positive  testimony  is  in  no  manner  contradicted.  We 
understand,  indeed,  that  it  is  seriously  contended  t 
was  not  the  owner  of  the  property,  or  that,  as  betwi 
and  defendant  and  Fish,  the  mortgage  to  defendan 
perfectly  valid;  but,  as  we  understand  the  position  of 
for  appellee,  it  is  that,  as  the  property  was  in  the  hot( 
the  lease  was  made,  and  was  there  for  use  by  the  tenai 
the  premises  during  the  terra  of  the  lease,  and  was  g 
plaintiff  has  a  lien  upon  it  for  the  rent,  rec 
of  whether  the  tenant  was  the  actual  owner  of  it 
and  this  seems  to  have  been  the  view  adopted  by  the 
court.  But,  in  our  opinion,  the  position  is  not  soun( 
lien  given  the  landlord  for  the  security  of  his  rent  is 
statutory.  It  is  created  by  section  2017  of  the  Code 
provides  that  "  a  landlord  shall  have  a  lien  for  his  re 
all  crops  grown  upon  the  demised  premises,  and  uj 
other  personal  property  of  the  tenant  which  has  bs 
upon  the  premises  during  the  term.  *  *  h 
There  can  be  no  question  as  to  the  extent  of  tl 
created  by  this  section.  It  gives  the  landlord  a  lien  i 
crops  grown  upon  the  demised  premises,  and  upon  f 
personal  property  of  the  tenant  which  has  been  us 
them  daring  the  term;  but  this  is  the  extent  of  his 
He  has  no  lien  upon  the  property  of  third  parties,  alt 
may  have  been  used  by  the  tenant  upon  the  demised  j 
during  the  term  of  the  lease.  It  follows  that  plaintif 
lien  upon  the  property  until  it  was  purchased  by  Fis 
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he  were  then  charged  with  notice  of  defend- 
18  lien  for  the  rents  accruing  after  that  time 
I  lien  of  the  mortagee.  Jarchow  v.  Pickerhs^ 
'he  judgment  will  be  reversed,  and  the  case 
lirections  to  the  circuit  court  to  enter  a 
nony  with  this  opinion;  or,  at  defendant's 
igment  will  be  entered  in  this  court. 

Reversed. 


BLB   ET    AL.     V.    MiLLS    ET   AL. 

Surety:  vabiatiox  op  contract:  discharge  op 
ON  TO  rule:  bxabcplb.  It  is  a  fundamental  princi- 
rinsipal  and  surety  that  any  new  coatraab  up3n  asaffi- 
1,  materially  varying  the  original  uniertaking,  and 
principal  parties  without  the  knowledge  and  assent 
amount  to  a  complete  discharge  of  the  surety.  Bat 
tract  is  for  any  reason  nugatory  the  principle  does  not 
tiere  there  were  three  obligees  in  a  bond  given  t>  secure 
:  a  non-negotiable  contract,  and  two  of  them  assignad 
the  contract  to  the  plaintiffs,  and  th?  remaining 
incipals  in  the  bond,  without  th3  knowledga  of  th*? 
nto  a  new  contract,  materially  varying  the  contract 
vas  done,  presumably,  with  knowledge  by  the  princi- 
r  the  rights  of  the  assignees,  and  without  the  knowl- 
'  the  assignees,  held  that  such  new  contract  was  not 
issignees,  and  that  it  did  not  discharge  the  sureties  in 
ality  in  a  snit  thereon  by  the  assignees. 

nd:  ASSIGNMENT  OF  MONTHLY  pa YBfENTS:  NATURE 

BS  AGAINST  ASSIGNOR.  An  assignment  of  the  monthly 
3  rent  under  acoal  lease  is  not  the  assignment  of  an  open 
J087,)  but  of  a  right  under  a  contract;  (Code.  §  2032;) 
9  bound  only  by  equities  which  the  lessees  had  against 
3  notice  of  the  assignment,  and  not  by  equities  arising 
( upon  the  assignment. 

C7ITIE8  AGAINST  assignees:  PLEADING  AND  PROOF. 

essors  assigned  their  interest  in  the  lease  to  plaintiffs, 
9  remaining  lessor  entered  into  negotiations  with  the 
be  terms  of  the  lease,  in  a  suit  by  the  plaintiffs  against 
len  to  recover  money  due  on  the  original  lease,  held  that. 
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if  the  defendants  proposed  to  rely  on  the  validity  of  the  alterations  made 
in  the  lease,  it  was  incumbent  on  them  to  allege  and  prove  that  the  les- 
sees, when  they  agreed  to  the  alteration,  had  no  notice  of  the  assigrn- 
ment. 

4.  Finding  of  Court:  bviobncb  to  support.    A  flndin?  of  fact  by  the 

coort  in  a  law  action  will  not  be  disturbed  when  there  is  any  evidence  to 
support  it. 

5.  Contract:  not  nbootiablb:  assign ablb.    A  contract  which  makes 

no  provision  for  assignment  is  nevertheless  assignable,  under  Code,  § 


Appeal  from  Monroe  District  Court. 

Friday,  March  19. 

This  is  an  action  at  law,  by  which  the  plaintiffs  seek  to 
recover  of  the  defendants  some  $1,200  npon  an  alleged  lia- 
bility as  sureties  on  a  bond.  There  was  a  trial  to  the  court 
without  a  jury,  and  a  judgment  was  rendered  for  the  plaint- 
iffs.    Defendants  appeal. 

Oeo.  W.  Liffertijy  Win,  Mclfett  and  Anderson  <&  Ander- 
son, for  appellants. 

Perry  <&  Townsend,  for  appellees. 

EoTHROOK,  J. — The  case  is  exceedingly  complicated  in  its 

facts.     We  will,  as  briefly  as  may  be,  set  out  such  a  statement 

as  we  believe  to  be  sufficient  to  an  understandino: 

1.  pbinoipal  ° 

»»d  surety:  of  the  questions  necessary  to  a  determination  of 
chai^oi**^*"  the  rights  of  the  parties.  On  the  twenty-fourth 
uon^'mi^^  day  of  December,  1881,  Aaron,  William  and  Mar- 
exampie.  ^j^  Hicks  leased  to  Joseph  Mickle,  Henry  Wis- 
well  and  William  Battin  certain  coal  laud  and  mines  in  Mou- 
roe  county.  The  lease  was  in  writing,  and  was  to  continue 
for  fifteen  years,  at  a  royalty  of  twenty-five  cents  a  ton  on 
coal  mined,  payable  for  each  month  on  the  twentieth  day  of 
the  succeeding  month.  The  lessees  were  bound  to  pay  $420 
per  month  as  a  minimum  rental,  whether  coal  for  that  month 
was  taken  out  or  not.     The  lease  provided  that  the  lessees 
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1  bond  in  the  suia  of  $10,000,  with  sureties,  con- 
i  the  lessees  should  pay  to  the  lessors  all  damages 
iccrue  to  them  by  reason  of  a  failure  on  the  part 
;  to  perform  all  the  conditions  of  the  lease.  At 
le  that  the  contract  of  lease  was  executed,  and  as 
same  transaction,  the  said  lessees,  with  W.  D. 
I.  T.  Fredericks  as  their  sureties,  gave  a  bond 
is  follows:  '•  Now,  therefore,  if  the  parties  priuci- 
>nd  shall  pay  all  rent  and  royalty  stipulated  in 
to  A.,  W.  a:id  M.  Hickj,  ai  the  sam3  shall  become 
1  perforin  faithfully  all  and  singular  the  covenants, 
d  stipulations  of  said  contract,  and  shall  pay  to  A., 
licks  all  damages  which  may  accrue  to  them  by 
lilure  on  the  part  of  the  principals  herein  to  pay 
[  royalty  as  the  same  become  due,  or  by  reason 
ig  to  faithfully  perform  all  the  conditions,  stipu- 
ovenants  of  said  contract,  then  this  bond  is  to  be 
ise  to  be  in  full  force  and  effect."  On  February 
ron  Hicks  and  William  Hicks,  two  of  the  lessors, 
writing  all  their  interest  in  the  lease  to  one  Doug- 
tten  assignment  expressed  their  interest  as  "  two- 
rental  of  the  same."  On  April  19,  18S3,  one 
vered  judgment  against  T.  S.  Tharp  and  Wil- 
ron  Hicks  for  some  $1,600,  and  on  September  1, 
as  assigned  to  Martin  Hicks  all  the  interest  he 
under  his  assignment  from  William  and  Aaron 
3  last  assignment  vested  all  interest  in  the  lease 
in  Martin  Hicks.  December  19,  1883,  Martin 
led  to  Cassady  the  two-thirds  of  said  royalty 
3en  assigned  to  him  by  Douglas,  as  collateral 
the  payment  of  the  judgment  in  favor  of  Cassady, 
^me  day,  and  subject  to  the  last-named  assign- 
1  Hicks  assigned  to  the  plaintiffs  Perry  &  Town- 
[f  of  the  undivided  two-thirds  of  the  royalty 
him  from  Douglass,  accrued  since  that  time  up 
f  the  assignment,  and  such  as  should  accrue  in 
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the  future.  On  the  twenty-fifth  of  January,  1884,  Cassady 
assigned  his  judgment  to  the  plaintiff  Lucy  M.  Steele,  and 
with  it  the  assignment  of  royalties  he  had  received  from  Mar- 
tin Hicks. 

In  October,  1884,  Lucy  Steele  and  Perry  &  Townsend 
brought  suit  against  Mickle,  Battin  and  Wiswell,  the  lessees, 
and  in  the  same  month  recovered  judgment  against  said  les- 
sees for  $1,211  and  costs,  to  be  applied,  when  collected,  (1) 
to  the  payment  of  the  Cassady  judgment;  (2)  to  Perry  & 
Townsend;  and  (3)  to  Douglas.  This  judgment  embraced 
the  two-thirds  of  the  royalty  of  $420  per  month  which  accrued 
from  January  1,  1884,  to  May  6,  1884,  the  time  at  which 
the  lease  was  finally  canceled  and  surrendered.  The  sureties 
on  the  indemnity  bond  were  not  made  parties  to  that  suit. 
The  present  action  was  brought  in  January,  1885,  against  the 
sureties  and  their  principals  to  recover  against  the  sureties  for 
the  same  royalties  for  which  judgment  had  been  rendered 
against  the  principals  iu  the  bond.  The  sureties  defended 
the  action,  and  the  defense  upon  which  they  rely  for  a  reversal 
of  the  judgment  against  them  is  based  upon  a  written  contract 
between  Martin  Hicks  and  the  original  lessees,  Mickle,  Battin 
and  Wiswell,  on  the  eighth  day  of  March,  1884,  by  means  of 
which  it  is  alleged  the  original  lease  was  so  changed  and  mod- 
ified, without  the  knowledge  of  the  sureties,  as  to  operate  as  a 
release  and  discharge  of  the  sureties  from  all  obligation  on 
the  bond. 

This  new  contract  was  signed  by  Martin  Hicks  and  by 
Mickle,  Battin  and  Wiswell.  It  is  not  necessary  to  set  out 
the  contract  here.  It  is  sufficient  to  say  that  it  was  such  a 
material  and  radical  change  of  the  original  lease  as  to  fully 
discharge  the  sureties  on  the  bond  under  well-known  rules  of 
the  law  everywhere  recognized,  provided  the  parties  to  the  new 
agreement  were  capable,  or  rather  had  the  power  or  authority, 
to  enter  into  a  contract  prejudicial  to  the  rights  of  the  assign- 
ees. Perry  &  Townsend  and  Lucy  M.  Steele.  In  other  words, 
it  is  a  fundamental  principle  of  the  law  of  principal  and 


Digitized  by 


Google 


SUPREME  COURT  OF  IOWA, 

Steele  et  al.  y.  Mills  et  al. 

Y  that  any  new  contract  upon  a  sufficient  consideration, 
rially  varying  the  original  undertaking,  and  made 
jen  the  principal  parties  without  the  knowledge  and 
t  of  the  surety,  will  amount  to  a  complete  discharge  of 
irety.  The  question  in  this  case  is,  did  the  plaintiffs,  who 
assignees,  have  such  a  vested  right  in  the  royalties  as 
;he  principals  in  the  bond  could  make  no  contract  with 
in  Hicks  which  would  be  binding  upon  the  plaintiffs '< 
apparent  that,  so  far  as  the  rights  of  Hicks  were  involved, 
d  no  authority  to  contract  as  to  anything  but  the  one- 
interest  then  held  by  him;  and  it  is  equally  true  that 

skle,  Battin  and  Wiswell,  when  they  entered  into  the 
contract,  had  such  notice  of  the  rights  of  the  plaintiffs, 
;ignees,  as  was  binding  upon  them,  they  could  enter  into 
ntract  prejudicial  to  the  rights  of  the  plaintiffs  as  a<piinst 
nly  themselves,  but  the  sureties  on  the  bond.  The 
dants  averred  in  their  answer,  and  proved  upon  the  trial, 
hey  had  no  knowledge  of  the  new  contract  until  long 
it  was  made.  They  did  not  aver  nor  prove  that  their 
Ipals,  Mickle,  Battin  and  Wiswell,  had  no  notice,  when 
entered  into  the  subsequent  contract  with  Martin  Hicks, 
lie  plaintiffs  herein  were  the  owners,  by  assignmentj,  of 
lirds  of  the  royalties  wliich  they  now  claim. 
Is  provided  by  section  2084  of  the  Code  that  '^  bonds, 
ills,  and  all  instruments  in  writing,  by  which  the  maker 
ises  to  pay  another,  without  words  of  negotiability,  a 
[)f  money,  or  by  which  he  promises  to  paj*-  a  sum  of 

Y  in  property  or  labor,  or  to  pay  or  deliver  any 
rty  or  labor,  or  acknowledges  any  money  or  labor  or 
rty  to  be  due,  are  assignable  by  indorsement  thereon  or 
other  writing,  and  the  assignee  shall  have  a  right  of 
L  in  his  own  name,  subject  to  any  defense  or  coimter- 
which  the  maker  or  debtor  had  against  any  assignor 
)f  before  notice  of  the  assigfiment.^^ 

s  urged  by  counsel  for  appellants  that  the  claim  of  the 
iff  is  in  the  nature  of  an  open  account,  and  that  their 
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2.  LRA8K  of  rights  are  controlled  and  defined  by  section  2087 
siRnmeiitof "  of  the  Code,  which  makes  the  claim  subject  to  any 
ments: nature  defense  which  the  defendants  may  have  against 

of  claim:  .  J  r> 

equiti^  the  assignors  before  suit  brought.     We  do  not 


sigaor.  think  that  the  payments  required  in   the  lease 

and  bond  can  properly  be  denominated  an  open  account.  In 
our  opinion,  the  rights  of  the  parties  must  be  controlled  by 
section  2082,  above  cited.  By  that  section  the  assignee  of  the 
written  instrument  has  aright  of  action  in  his  own  name,  sub- 
ject to  any  defense  or  counter-claim  which  the  maker  or  debtor 
had  against  any  assignor  thereof  before  notice  of  the  assign- 
ment. The  plaintiffs,  then,  when  they  took  their  assignments, 
had  a  complete  right  to  the  royalties  assigned  to  them,  and 
there  was  no  defense  thereto  by  principals  or  sureties  in  the 
bond. 

Defendants  claim,  however,  that  this  right  was  lost  by  the 
new  contract  made  by  the  lessees  and  Martin  Hicks.     This 

3, . .  claim  might  have  merit  if  it  were  shown  that  the 

aSaiiift^as-  Icssees  and  principals  in  the  bond  had  no  notice 
ins  andproof .'  when  they  made  the  new  contracts,  that  two-thirds 
of  the  royalties  had  been  assigned  to  the  plaintiffs.  Having 
no  such  knowledge,  they  could  insist  on  the  validity  of  the 
subsequent  agreement  as  against  the  assignees.  This  is  the 
plain  purport  and  meaning  of  the  statute.  But  of  this  defense 
there  is  neither  allegation  nor  proof.  Counsel  for  defendants 
claim  that  it  was  incumbent  on  plaintiffs  to  prove  that  the 
lessees  liad  notice  of  the  assignments,  because  the  defense  was 
not  required  to  prove  a  negative.  But  the  want  of  notice  is 
matter  of  defense  necessary  to  be  shown  to  avoid  liability, 
and  it  was  not  incumbent  on  the  plaintiffs  to  make  a  case  by 
disproving  the  allegations  of  the  answer,  or,  ratlier,  as  applied 
to  this  case,  by  disproving  what  the  averments  of  the  answer 
should  have  been  to  constitute  an  issuable  defense.  It 
appears  to  us  to  be  very  plain  that,  so  far  as  appears  in  this 
record,  the  new  contract  was  a  nullity  as  to  the  assignees,  and 
their  rights  remain  the  same  as  if  it  had  never  been  made. 
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is  claimed  that  the  assignees  are  estopped  from 

in  this  action  because  they  participated   in,    and 

.  advised  and   counseled,  the  makino:   of  the  new 

contract.     This  is  a  law  action,  and  the   proof  of 

the  alleged  participation  was  introduced  on  the 

the  plaintiffs  introduced  evidence  in  rebuttal.     We 

:  the  court  below  was  fully  justified  in  finding  that 

ice  was  insufiicient  to  create  an  estoppel. 

t  is  further  insisted  that   the  bond  is  a  personal 

.  between  the  parties  thereto,  and  that  the  lessors 

had  no  authority  to  change  the  parties  to  the 

instrument    by    an    assignment   of  the  royalties 

under  the  lease.     It  is  true,  the  instruments  them- 

le  no  provision  for  assignments;  but  they  are assign- 

•theless.     Code,  §  2084. 

tik  the  judgment  is  correct,  and  it  is 

Affirmed. 


Clayton  v.  Whitaker  et  al. 

jory  Note:  consideration:  support  of  child  tempo- 
adopted.  Defendants  adopted  the  infant  daughter  of  plaintiff, 
1  lost  his  wife,  and  could  not  well  care  for  the  child.  Mot  lonjf 
rds  plaintiff  desired  to  have  the  child  ag&iii,  and  it  was  agreed 
might  adopt  her  as  his  own.  This  was  not  done,  however,  at 
e,  and  the  child  remained  with  the  defendants  for  about  seven 
rhen  plaintiff  readopled  and  took  her.    At  the  same  time  he  ex- 

0  defendants  the  note  and  mortgage  in  question  for  the  amount 
upon  as  compensation  for  boarding  and  caring  for  the  child. 

1  now  seeks  to  set  aside  the  note  and  mortgage  as  being  without 
•ation,  because  given  to  defendants  for  the  support  of  their  own 
Held  that,  in  consideration  of  the  continuing  understanding  that 
1  w  8  to  be  returned,  plaintiff's  position  cannot  be  sustained. 

>UE  BY  NON-PAYMENT  OP  INTEREST.  The  notc  in  suit  heldio 
come  due  when  suit  was  brought,  on  account  of  the  non-payment 
iterest,  under  a  provision  in  the  mortgage  that  **  if  the  interest  re- 
npaid  for  six  months  after  due,  the  whole  amount  shall  become 
payable  at  once.** 
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Appeal  from  Des  Moines  District  Court, 

Friday,  March  19. 

Action  to  cancel  a  note  aad  mortgage  on  the  allege 
that  the  same  were  given  without  consideration.  T.  C 
intervened  as  the  indorsee  of  the  note,  and  asked  i 
ment  thereon,  and  foreclosure  of  the  mortgage.  J 
and  decree  were  rendered  in  favor  of  Scholes,  as  di 
him.     The  plaintiff  appeals. 

T,  J,  Trulocky  for  appellant. 
T.  O.  Whiteley^  for  appellees. 

Adams,  Oh.  J. — The  note  and  mortgage  were  givi 
defendant,  Susan  Whi taker,  and  were  by  her  sold  ai 
1.  PROMTS-  ferred,  by  indorsement  of  the  note  befon 
considera-'  ity,  to  the  intervener,  Scholes.  He  ins 
of  child  tem-    the  note  is  neofotiable,  and  that  he  is  an 

porarily  ^  i  , 

adopted.  purchaser  for  value,  and  must  be  protec 
though  it  were  true,  as  alleged,  that  the  note  was 
consideration.  The  question  as  to  whether  the,  note 
tiable  or  not  is  not  free  from  difficulty;  but  we  " 
found  it  necessary  to  determine  it,  because  we  think 
note  is  not  without  consideration.  The  circumstanc 
which  it  was  given  were  substantially  as  follows: 
the  plaintiff  lost  his  wife  by  death.  He  had  a  daugl 
Clayton,  a  little  less  than  five  years  old,  for  who 
thought,  he  was  not  able  to  furnish  a  suitable  hon 
defendants  Susan  Whitaker  and  her  husband,  Jame 
aker,  offered  to  adopt  her,  and  the  plaintiff  acce 
offer.  Articles  of  adoption  between  him  and  the  T^ 
were  entered  into,  which  were  dated  December  2,  1 
the  Whitakera  took  the  child  home,  and  assumed  the 
of  it  as  their  own.  Soon  afterwards  the  plaintiff 
feel  the  loss  of  the  child,  and  began  to  look  forward 
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I  again  in  which  the  child  could  be  cared  for 
►  its  needs.  He  accordingly  applied  to  the  Wliit- 
>w  him  to  adopt  the  child  from  them.  They,  it 
not  unwilling  that  he  should.  Mr.  Whitaker 
Europe,  and  Mrs.  Whitaker  had  formed  the  plan 
him  the  next  spring.  It  was  accordingly  agreed 
[ntiff  should  adopt  the  child,  and  reassume  in  law 
which  all  the  while  existed  by  nature.  From 
seems  that  the  Whitakers  no  longer  looked  npon 
theirs.  The  plaintiflF,  however,  did  not  iminedi- 
her.  His  plans,  as  we  infer  from  the  evidence, 
in  regard  to  the  re-establishment  of  his  home. 
le  Whitakers,  therefore,  to  keep  the  child  for  him 
me  was  in  a  condition  to  receive  her,  and  he 
e  meantime  to  compensate  them  for  so  doing. 
F  delayed  in  the  matter  about  seven  years;  the 
in  the  mean  time,  that  he  should  eventually  be 
dopt  the  child,  being  kept  good.  In  March,  1883, 
ioption  according  to  the  long-subsisting  agree- 
drawn  and  signed.  The  plaintiff,  however,  was 
mtly  able  to  pay  for  the  keeping  of  the  child  as 
3d;  but  the  amount  due  under  the  agreement 
ned,  and  the  plaintiff  gave  his  note  and  mortgage 
3,  which  are  the  note  and  mortgage  in  question. 
Ltiff  insists  that  the  note  is  without  consideration, 
^as  given  to  Mrs.  Whitaker  for  boarding  her  own 
In  our  opinion,  his  position  cannot  be  sustained, 
true  that  Mrs.  Whitaker's  legal  relation  as  mother 
continued  until  the  articles  of  adoption  retrans- 
ihild  were  drawn  and  signed,  which  was  after  the 
estion  was  furnished,  it  is  also  true  that  in  some 
i  in  material  respects,  the  relation  had  become 
^Lfter  the  agreement  was  made,  neither  the  Whit- 
e  child  could  look  upon  the  union  as  permanent, 
as  liable  to  be  returned  to  its  natural  father  at 
There  was  no  basis  in  such  a  relation  for  the  cul- 
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tivation  and  growth  of  a  parental  or  filial  attachment.  So 
far  as  the  Whitakers'  atfectional  relations  were  concerned, 
the  child  was  a  boarder,  and  only  that.  It  was  with  the 
Whitalcers  during  its  unserviceable  years,  and  essentially  as 
a  boarder.  It  seems  to  us  that  the  plaintiff,  in  trying  to . 
repudiate  his  note,  is  trying  to  avail  himself  of  a  technicality, 
to  enable  him  to  perpetrate  a  moral  wrong.  We  think  that 
under  the  circumstances  shown  the  note  was  not  without 
consideration. 

But  it  is  insisted  that,  even  if  this  is  so,  the  court  erred  in 
rendering  judgment  for  the  amount  of  the  note,  because  it  is 

2  .  ^yg    said  the  note  had  not  become  due.      The  note,  it 

nieu?o?inter.  appears,  was  made  payable  in  six  years  from  date, 
^^  and  that  time  had  not  expired.     It  may  be  con- 

ceded, therefore,  that  the  note,  according  to  its  terms,  had 
not  become  due.  But  the  plaintiff  stipulated  in  the  mort- 
gage that,  "if  the  interest  remains  unpaid  for  six  months 
after  due,  the  whole  amount  shall  become  due  and  payable  at 
once."  This  stipulation  is  not  inconsistent  with  the  terms  of 
the  note,  and  must  be  read  in  connection  with  it.  It  seems 
to  be  conceded  that  interest  remained  unpaid  six  months 
after  the  same  became  due.  It  follows  that,  in  our  opinion, 
the  principal  had  become  due,  and  that  the  court  did  not  err 
in  so  holding. 

The  plaintiff  prayed  that  the  articles  of  adoption  by  which 
the  child  was  retransferred  to  him  should  be  set  aside  and 
canceled.  But  we  see  nothing  in  the  case  which  we  think 
woald  justify  such  a  decree. 

Affirmed 
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The  State  v.  Briggs. 


Thb  State  v.  Beioos. 

1.  Adultery:  indictment:  duplicitt:  what  i8  not.    An  indictment 

charging  the  defendant  with  committing  adultery  on  a  specific  day, 
"and  on  divers  other  days  and  times  within  eighteen  months  prior  to 
the  finding  of  this  indictment,**  held  not  bad  for  duplicity,  because,  time 
not  being  an  ingredient  of  the  offense,  it  was  competent  to  prove  the 
commission  of  the  crime  on  any  day  within  eighteen  months  prior  to  the 
finding  of  the  indictment,  (Code,  §4166;  State  v.  Bell,  49  Iowa,  440,) 
and  the  quoted  words  were  properly  rejected  as  mere  surplusage. 

2.   :     PROSECUTION  BY  HUSBAND  OR  WIPE:    WHAT  IS  SUFFICIENT. 

Under  §  4008  of  the  Code,  if  the  husband  or  wife  of  the  defendant  begins 
a  prosecution  for  adultery  by  preliminary  information  before  a  magis- 
trate, and  the  defendant  is  thereupon  bound  over  and  indicted  by  the 
grand  jury,  a  convicton  may  be  had  under  such  indictment,  though  the 
husband  or  wife  does  not  voluntarily  pursue  the  prosecution  beyond  the 
justice's  court.   (State  r.  Baldi/,  17  Iowa,  39;  State  r.  Roth,  Id.,  836.) 

3.  Indictment:  prfvatk  prosecution :  duty  of  grand  jury:  code, 

SECTION  4292,  directory.  Section  4292  of  the  Code,  requiring  the 
grand  jury,  when  an  indictment  is  found  at  the  instance  of  a  private 
prosecutor,  to  indorse  that  fact  on  the  indictment,  is  directory  merely, 
and  such  indorsement  is  not  essential  to  the  vahdity  of  the  indictment 

4.  :  FAILURE  TO  FILE  MINUTES  OF  EVIDENCE:  DEMURRER.  An  in- 
dictment is  not  demurrable  on  the  ground  that  the  minutes  of  the  evi- 
dence on  which  it  was  found  have  not  been  filed  with  the  clerk,  as 
required  by  Code,  §  4293. 

5.  Adultery:  defense— no  prosecution  by  wife:  how  made  avail- 

able: PRACTICE.  The  claim  that  a  prosecuUon  against  a  husband  for 
adultery  was  not  begun  by  the  wife  cannot  be  established  by  affidavits  in 
support  of  a  motion  to  dismiss  the  indictment,  but  it  is  a  question  for 
the  jury, — the  state  having  the  burden  to  establish  the  fact  of  such  pros- 
ecution, like  any  other  material  averment  of  the  indictment. 

6.  Indictment:   filing  minutes  of  evidence:  what  sufficient. 

The  minutes  of  the  evidence  upon  which  an  indictment  is  found  are  suf- 
ficiently filed  with  the  clerk  (Code,  §  4293)  when  they  are  handed  to  him, 
and  he  receives  them  to  be  kept  on  file  in  his  office.  Ihe  indorsement 
of  the  filing  by  the  clerk,  though  proper,  is  not  necessary.  {State  r. 
Guiaenhause,  20  Iowa,  227.) 

7.  — : :  NAMES  OP  witnesses  ON  back:  identity  of  witness:  prac- 

tice: evidence:  presumption.  Where  the  name  of  **  Mrs^  H."  was 
indorsed  on  the  indictment  as  one  of  the  witnesses,  and  the  state  on  the 
trial  offered  **Mrs.  Mury  E.  H."  as  a  witness,  and  it  was  objected  that 
her  name  was  not  indorsed  on  the  indictment,  held  that  it  was  the  duty 
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of  the  court  to  determine  whether  **  Mrs.  H."  and  "Mrs.  Mary  E,  H.'* 
were  the  eume  pei-son,  and  that,  in  so  doin^,  it  was  competent  to  con- 
sult not  only  the  indorsement  upon  the  indictment,  hut  the  minutes  of 
the  evidence;  and,  further,  that,  since  the  court  overruled  the  objection, 
it  must  be  presumed  that  it  did  consult  such  minutes,  and  therein  found 
sufficient  evident  to  determine  the  identity  of  the  witness. 

8.  Adultery :  evidence  op  acts  not  charged  in  indictment.    In  a 

prosecution  for  adultery,  evidence  tending  to  show  that  the  parties  had 
committed  adultery  prior  to  the  time  covered  by  the  indictment,  and 
durinf^  that  time  in  another  county,  was  admissible  for  the  purpose  of 
showing  the  relation  and  disposition  of  the  parties,  and  to  enable  the 
jury  to  understand  the  character  of  their  relations,  as  shown  by  the  evi- 
dence, within  the  time  covered  by  the  indictment,  and  within  the  county 
alleged  therein. 

9.  Criminal  Eridence :  voluntary  confession  :  what  is.  The  defend- 

ant, on  being  taken  before  the  magistrate  for  preliminary  examination, 
after  the  information  was  read  to  him,  but  before  he  was  informed  of 
his  right  to  counsel,  was  asked  what  plea  he  desired  to  enter,  and  he 
answered  that  he  pleaded  guilty  to  the  charge.  Held  that  the  admis- 
sion of  guilt  was  voluntarily  made,  and  that  the  state  was  properly 
allowed  to  prove  it  on  trial  of  the  indictment. 

10. :    letters  of  defendant:    authenticity  of:    question 

FOB  jury.  When  letters  purporting  to  have  been  written  by  defend- 
ant were  offered  against  him,  and  there  was  evidence  tending  to  prove 
that  he  wrote  them,  held  that  the  letters  were  properly  admitted,  along 
with  the  evidence  as  to  their  genuineness. 

Appeal  from  Hardin  District  Court. 

Friday,  March  19. 

Thb  defendant  was  convicted  of  the  crime  of  adultery,  and 
sentenced  to  a  term  in  the  penitentiary,  and  from  this  judg- 
ment he  appeals  to  this  court. 

T,  jBT.  MiVnery  for  defendant. 

A.  J.  Baker  ^  Attorney -general^  for  the  State. 

Kesd  J. — The  indictment   on   which  the  defendant  was 

tried,  omitting  the  portions  which  are  merely  formal,  is  as 

follows:     "The  said  Samuel  W.  Briggs  did,  on  the  sixteenth 

day  of  March,  1884,  and  on   divers   other   days  and  times 
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ntliB  prior  to  the  finding  of  this  indict- 
r  aforesaid,  commit  the  crime  of  adultery, 
laving  carnal  knowledge  of  one  Essie  Etta 
it  the  time  an  unmarried  woman,  and  not 
it,  and  the  said  Samuel  W,  Briggs  being 
ed  man,  having  a  lawful  wife  then  living, 
gs,  and  the  said  defendant  then  and  there 
md  acts  contrary  to  and  in  violation  of 
cond  day  of  February,  1885,  the  said  Liz- 
ng  the  lawful  wife  of  the  said  Samuel  W. 
ence  prosecution  by  filing  in  the  office 
itice  of  the  peace  of  Hardin  county,  Iowa, 
arging  said  defendant  with  said  crime; 
rogress  of  said  prosecution  said  defendant 
ly  of  February,  1885,  held  to  answer  said 
;erm  of  the  district  court  of  said  county, 
law,  by  said  justice  of  the  peace." 
le  instrument  were  indorsed  the  names 
whose  evidence  the  grand  jury  acted  in 
•ng  the  names  so  indorsed,  was  that  of 
lien  the  grand  jury  returned  the  indict- 
rned  what  purported  to  be  a  minute  of 
bv  them.  Attached  to  the  minutes  was 
cate,  which  was  signed  by  the  foreman  of 
''he  State  of  Iowa  v.  Samuel  W.  Briggs. 
by  the  grand  jury  with  the  indictment  in 
'hese  minutes  were  placed  by  the  clerk 
t,  anS  retained  in  his  oflSce,  but  he  did  not 
The  defendant  filed  a  demurrer  to  the 
vas  overruled  by  the  district  court, 
of  the  demurrer  was  that  the  indictment 
offenses.  It  is  provided  by  section  4300 
/ode  that  the  indictment  must  charge  but 
use.  It  is  insisted  that  under  this  pro* 
lie  indictment  in  question  is  bad.  It  is 
jtate  would  not  be  permitted  to  charge  in 
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the  same  indictment  distinct  acts  of  adultery  conimitted  with 
different  persons.  It  must  also  be  admitted  that  each  act  of 
sexual  intercourse  between  the  accused  and  the  woman  named 
in  the  indictment,  within  the  time  covered  by  the  indict- 
ment would'^e  a  distinct  offense.  The  state,  in  making  its 
proof,  however,  would  not  be  confined  to  the  date  named  or 
to  any  particular  date  within  the  time  covered  by  the  indict- 
ment, but  would  be  permitted  to  prove  the  commission  of 
the  crime  upon  any  day  within  that  period,  or  within  eighteen 
months  before  the  finding  of  the  indictment,  the  time  not 
being  an  ingredient  of  the  offense,  and  that  being,the  period 
after  its  commission  within  which  the  indictment  must  be 
found.  Code,  §4166.  State  v.  Bell,  4:9  Iowa,  UO.  The 
defendant  could  be  convicted  of  but  ono  offense  under  the 
indictment,  and,  as  the  state  would  be  permitted  to  prove  its 
commission  either  on  the  sixteenth  of  March,  1884,  or  on  any 
other  day  within  the  eighteen  months  prior  to  the  finding  of 
the  indictment,  the  allegation  that  he  committed  it  on  divers 
other  days  within  that  time  may  be  rejected  as  surplusage. 
Cook  V.  State,  11  Ga.,  63;  U.  S.  v.  La  Goata,  2  Mason,  129; 
WelU  V,  Com.,  12  Gray,  326. 

II.     Another  ground  of  the  demurrer  was  that  it  did  not 
appear  by  any  averment  of  the  indictment,  or  by  any  indorse- 

% :  pros-  ment  thereon,  that  it  was  found  at  the  instance 

husband  or     of  a  private  prosecutor.    Section  4008  of  the  Code 

wife :  what  Is 

•ufflc'ienL  contains  the  following  provision:  "No  prosecu- 
tion for  adultery  can  be  commenced  but  on  the  complaint  of 
the  husband  or  wife."  Another  provision  contained  in  sec- 
tion 4292  requires  the  grand  jury,  when  an  indictment  is 
found  at  the  instance  of  a  private  prosecutor,  to  state  in  an 
indorsement  thereon  the  fact  that  it  was  found  at  the  instance 
of  such  prosecutor.  The  position  of  the  counsel  is  that,  as 
the  prosecution  can  be  commenced  only  on  the  complaint  of 
the  husband  or  wife,  such  husband  or  wife  is  necessarily  a  pri- 
vate prosecutor,  and,  consequently,  that  the  failure  to  indorse 
upon  the  indictment  the  fact   that   it  was  found  at  the 
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b-adultbry:  fendant's  wife,  in  which  she  swore 

defense— no         .  j         j  x     xi.  t      • 

prosecution      Signed  and  swore  to  the  prehmina 

by  wife:  how  ,  i    i»      j       ^      /•  .1 

made  avail-     accusinff  defendant  of  the  crime, 

able:  prac-  1  .,       1  1  1 

tice-  SO  voluntarily,  but  acted  under  ( 

coercion  of  threats  by  her  parents  and  othe 
that  she  did  not  voluntarily  appear  before  t 
when  that  body  was  investigating  the  charge 
requested  them  to  dismiss  the  charge,  and 
indictment  thereon  against  her  husband.  In 
iupra^  it  was  held  that  the  defendant  was  no 
the  averment  in  the  indictment  that  the  prosec 
menced  on  the  complaint  of  the  husband  or  w 
might  show  by  evidence  that  it  was  not  comm 
complaint.  The  defendant  in  that  case,  as 
motion  to  dismiss,  and  supported  the  same  I 
of  his  wife.  He  also  oflfered  evidence  on  thet 
the  allegation  that  the  prosecution  was  com: 
complaint  of  his  wife,  and,  while  it  was  held  t 
ant  was  entitled  in  some  manner  to  show  th( 
question  as  to  which  was  the  proper  practice 
termined.  In  the  later  case  of  State  v,  Henke 
it  was  held  that  the  allegation  that  the  prosec 
menced  on  the  complaint  of  the  husband  or 
proved  by  the  state  like  the  other  material  av( 
indictment.  Under  the  rule  established  bj 
question  is  to  be  determined  by  the  jury  upoi 
given  upon  the  trial  of  the  indictment.  The 
miss  was  therefore  properly  overruled. 

V.     On  the  trial  counsel  for  the  defendant 
examination  of  the  witnesses  whose  names  W€ 
«.  INDICT-        the  back  of  the  indictment,  on  th 
mhiutesofev-  no  minutes  of  their  evidence  bei 

idence :  what   .  ,      ,  ,  /.i    ^  1        1        i     1         t 

insufficient,  jury  had  been  filed  by  the  clerk.  I 
no  certificate  of  the  filing  of  the  minutes 
thereon  by  the  clerk.  The  minutes  of  evi( 
were  presented  by  the  grand  jury  with  the  i; 
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at  least  of  the  identity  of  the  witness.  The  minutes 
before  us,  and  we  will  indulge  the  presumption  in  fa\ 
correctness  of  the  ruling  of  the  district  court  in  o^ 
the  objection  that  they  were  examined,  and  afforded 
tory  evidence  of  her  identity. 

VII.  The  evidence  which  tended  to  prove  the  con 
of  the  offense  in  Hardin  county  within  eighteen 
8.  adultery:  before  the  indictment  was  found  was  pi 
acts  not  cumstantial,  and,  standing  alone,  perhat 

charged  in  ^  ^  f  r 

Indictment,  not  establish  the  guilt  of  the  accused.  ^. 
was  permitted,  against  his  objection,  to  introduce 
which  tended  very  strongly  to  prove  that  he  had  sexi 
course  with  the  woman  named  in  the  indictment  at 
more  than  eighteen  months  before  the  finding  of  tin 
ment;  and  also  that  within  that  period  he  and  the 
left  Hardin  county,  and  went  to  Council  Bluffs,  wh( 
lived  together,  representing  themselves  to  be  husb 
wife,  and  occupying  the  same  room  and  bed.  Tl 
instructed  the  jury  that  the  defendant  could  not  be  c 
on  that  indictment,  on  evidence  of  acts  of  adultery 
ted  more  than  eighteen  months  before  the  findinj 
indictment,  or  of  acts  committed  outside  of  Hardin 
but  that  in  determining  whether  he  had  commi 
offense  within  Hardin  county,  and  within  that  period 
they  might  consider  the  relations  which  existed  bet^ 
parties  as  the  same  was  shown  by  the  evidence  obje 
We  think  the  evidence  was  clearly  admissible  for  1 
pose  for  which  it  was  admitted.  The  evidence  shov 
at  one  time  within  the  eighteen  months  before  the 
ment  was  found  the  woman  Essie  Etta  Hutzel  lived 
weeks  in  the  same  house  in  which  defendant  and  ] 
ily  resided,  but  in  different  apartments.  It  also  U 
show  that  during  that  time  the  parties  were  guilty 
acts  of  familiarity  as  attracted  the  attention  of  dei 
wife,  and  led  her  to  remonstrate  with  him  concerning 
duct.     This  evidence,  standing  alone,  as  we  have  see 
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not  establish  his  guilt.     But  it  showed  that  the  parties  then 

had  the  opportunity  for  indulgence,  and  the  fact  that  they 

liad  the  disposition,  and  on  previous  occasions  had  been  guilty 

of  acts  of  intercourse,  was  of  the  highest  importance  indeter- 

thej  did   indulge  at  that    time.     The  evi- 

mduct  at  Council  Blutfs  was  also  admissible 

nciple.     It  showed  the  relations  and  disposi- 

BS,  and  tended  to  explain  their  conduct  and 

tne  in  question. 

\  the  defendant  was  arrested  and  taken  before 
or  preliminary  examination  the  information 
read  to  him,  and  he  was  asked  by  the  raagis- 
5  what  plea  he  desired  to  enter,  and  he  an- 
red  that  he  pleaded  guilty  to  the  charge.  He 
in  informed  by  the  magistrate  of  his  right  to 
el.  On  the  trial  the  state  was  permitted, 
jtion,  to  prove  this  admission.  The  ground 
urged  against  the  admission  of  the  evidence 
B  statute  defendant  could  not  be  required,  on 
[nination,  to  plead  to  the  information,  and  that 
y  was  therefore  a  mere  nullity,  and  was  not 
idence  for  any  purpose;  also  that,  as  he  was 
ed  as  to  his  legal  rights  in  the  matter,  but 
the  magistrate  to  enter  a  plea,  his  plea  of 
t  voluntary  admission  of  his  guilt,  and  was 
missible  in  evidence  against  him.  It  is  true 
does  not  contemplate  or  require  the  entry  by 
)f  a  formal  plea  to  the  preliminary  infor- 
lea  entered  by  the  defendant,  however,  was  an 
m  of  his  guilt;  and  it  cannot  be  said  that 
was  extorted  from  him  by  the  magistrate. 
1  to  enter  a  plea,  it  is  true,  but  he  had  the 
.ding  either  guilty  or  not  guilty;  and,  as  he 
'  the  former  plea,  his  admission  must  be 
ng  been  voluntarily  made.  It  was  therefore 
idence  against  him. 
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•n  89rt  of  the  Code,  upon  which  to  obtain  a  tax 
3(1.  This  notice  was  addressed  to  John  Trous- 
le,  and  purports  to  have  been  published  three 
spaper  called  the  Siouv  County  Herald.  The 
vice  of  the  notice  does  not  state,  however,  where 
was  published,  nor  the  dates  of  the  publication 

It  is  wholly  insufficient  to  authorize  the  treas- 
he  deed.  The  service  is  not  deemed  completed 
,vit  of  the  service  thereof  shall  have  been  tiled 
rer,  and  the  right  of  redemption  does  not  expire 
lys  after  the  service  of  the  notice.  The  treas- 
and  delivered  the  deed  upon  the  filing  of  this 
lav  it.  We  think  the  treasurer  was  not  author- 
lie  deed  upon  this  showing,  and  that  the  right 
still  exists. 

at  the  John  Trousdale,  who  entered  the  land, 
no  notice  could  in  fact  be  served  upon  him. 
e  of  his  heirs,  however,  was  named  John  C. 
)usdale,  and  he  was  a  part  owner  of  the  land, 
I  the  object  of  the  statute  is  to  apprise  the 
,ct  that  his  land  has  been  sold  for  taxes.  It 
f  the  tax-sale  purchaser  to  make  some  showing 
athorize  the  treasurer  to  make  the  deed,  lie 
lade  such  a  record  as,  upon  its   face,  would 

for  the  treasurer  to  act.  He  doubtless  snp- 
n  Trousdale,  the  owner  of  the  land,  was  living, 
'n  he  was  dead,  he  should  have  made  a  show- 
i,  and  thereby  given  the  treasurer  at  least  some 
eying  the  land.  In  Fuller  v,  Armstrong^  53 
was  held  that  when  land  was  taxed  to  an 
ler,"  and  no  one  was  in  possession,  a  treasur- 
alid  without  any  notice  of  the  expiration  of  the 
ption.  A  majority  of  the  court  adhered  to  the 
e  in  Tuttle  v.  Griffin^  6rt  Iowa,  455,  and  in 
^addoeh^  Id.,  556,  and  in  Parker  v,  Cochran, 
tU  these  cases  the  tax-books  either  showed  that 
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the  land  was  taxed  to  an  unknown  owner,  or 
presumed  from  the  fact  that  the  treasurer  execul 
In  the  case  at  bar,  the  land  was  not  taxed  to  ar 
owner."  It  affirmatively  appears  that  it  was  taxe( 
of  a  person.  The  statute  does  not  require  thai 
named  shall  be  the  owner  of  the  land.  The  req 
that  notice  shall  be  given  to  the  person  in  who 
land  is  taxed.  There  is  no  warrant  for  an  assi 
because  one  John  Trousdale  died  in  186rt  there  i 
person  of  that  name.  It  is  true  that  the  deed  is 
evidence  that  it  was  properly  issued,  but  this  is 
showing  that  the  land  was  taxed  to  John  Trous 
service  of  notice  was  had.  The  face  of  the  recoi 
the  deed.  In  our  opinion,  the  period  of  redemp 
expired.     See  White  v,  Smit\  ante,  p.  313. 

III.  The  court  below  held  that  the  period -fo 
had  not  expired,  and  that  defendant  was  entitle 
4.  TAX  sale :  eleveu-twclfths  of  the  land,  and  req 
iinquen\*^' ^^'  pay  the  penalties  and  interest  there 
deitnption  by  law,  with  eleveu-twelftlis  of  the 
of.    *  on  taxes  levied  after  the  sale,  and  pai 

ant,  with  interest  and  penalties,and  the  same  part 
paid  by    defendant  for  the   years  1873  to  187( 
with    six    per   cent    interest.       The    defendant 
plaintiff  is    not   entitled   to    recover   for  taxes 
years  1873  to  1876.     It  is  true  that  we  have  hel 
of  land  for  taxes  extinguishes  all  prior  taxes  there- 
V.   Easley,  47   Iowa,   330.     But  these  taxes  w( 
taxes.     They  were  taxes  which  were  levied  afte 
which  the  land  was  sold,  and  they  were  paid  by 
purchasers  in  a  few  days  after  the  sale.     Why  tl 
included  in  the  sale  does  not  appear.     The  defei 
inor  in  the  shoes  of  the  owner  of  the  land,  see 
and  quiet  his  title  thereto.     He  should  be  rec 
equity,  and  reimburse  the  holder  of  the  tax  certi 
taxes  paid,  and  the  order  that  he  pay  the  same 
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jrest  is,  we  think,  correct.  Complaint  is  made  by 
that  he  was  required  to  pay  the  costs  of  the  suit, 
k  that  the  tender  made  by  the  defendant  was  suflS- 
authorize  this  part  of  the  decree, 
ecree  is  affirmed  on  both  appeals,  and  each  party  will 
awn  costs  in  this  court. 

Affismsd. 


>0R,  County   Treasurer,  v.    Merrill  et  al. 

J :  deposit  of  funds  in  bank:  bond  to  secure:  construction. 
B  county  funds  were  deposited  in  a  bank,  and  a  bond  taken  to 
the  same,  under  §  912  of  the  Code,  and  the  bond  was  conditioned 
i  repayment  of  **  all  the  sums  deposited''  whenever  the  same  should 
eeded,  desired  or  demanded,"  held  that  the  obligors  weie  liable 
I  deposits  made  while  the  bond  remained  in  possession  of  the 


NO  RELEASE  BT  SURRENDER  OF  PRIOR  BOND. 


3  in  such  case  a  prior  bond  had  been  given  for  a  like  purpose,  and 
I  surrendered  after  the  bond  in  question  was  given,  and  the  bond 
istion  did  not  purport  to  be  an  additional  bond,  and  was  not  shown 
such,  held  that  the  sureties  on  the  bond  in  question  were  not 
ed  by  such  surrender. 


:  :  DEPOSIT  IN  EXCESS  OF  authority:  bondsmbs 

bleasbd.  In  such  case  it  was  immaterial,  in  an  action  on  the 
whether  or  not  the  treasurer  had  deposited  more  than  the  amount 
:ized  by  the  order  of  the  supervisors,  for,  if  he  had,  that  fact  would 
lease  the  bondsmen  from  liability  for  the  amount  authorized. 

:  :   demand:   what  sufficient.     Where  sach 

provided  for  repayment  on  demand,  it  was  sufficient  to  make 
Eld  on  the  cashier  of  the  bank. 


:  :  certificate  of  deposit:  action  on  bond: 

TioNS  OF  certificate  IMMATERIAL.  Where,  in  such  case,  the 
provided  for  the  repayment  of  the  money  on  demand,  but  the  oer- 
;  of  deposit  taken  for  the  money  provided  that  the  money  sbonld 
jaid  upon  return  of  the  certificate  properly  indorsed,  lield  that  it 
ifficient  for  a  recovery  on  the  bond  to  prove  a  demand,  without 
ig  the  return  of  the  certificate, — the  certificate  being  brought  into 
and  surrendered. 
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6.  Praotioe :  directing  verdict  for  plaintiff  on  evidence.  Where 
the  undisputed  evidence  shows  a  right  of  recovery  by  plaintiff,  the  court 
may  properly  direct  the  jury  to  return  a  verdict  for  him. 

Appeal  from   Ringgold  Circuit  Court, 

Saturday,  Masgh  20. 

This  action  was  brought  by  the  plaintiff,  as  treasurer  of 
Ringgold  county,  to  recover,  for  the  benefit  o^  the  county,  on 
a  certain  bond  executed  to  the  county  by  the  defendants. 
There  was  a  trial  to  a  jury,  and,  under  a  peremptory  instruc- 
tion to  render  a  verdict  for  the  plaintiff,  a  verdict  was  so  ren- 
dered, and  judgment  was  rendered  thereon.  The  defendants 
appeal. 

Henry  cfe  Spenqe  and  Lauglilirb  <&  Campbell^  for  appel- 
lants. 

R.  F,  Ajskren^  J,  P.  Flick  and  J.  F.  Mounts  for  appel- 
lee. 

Adams,  Oh.  J. — In  1883,  and  before  that  time,  the  defend- 
ant Merrill  was  the  proprietor  of  a  private  bank  in  Ei?iggold 
county,  known  as  the  "  Ringgold  County  Bank."  A  consid- 
erable amount  of  funds  had  accumulated  in  the  county  treas- 
ury of  that  county,  and  Merrill  conceived  the  plan  of  procur- 
ing a  deposit  of  a  part  of  the  funds  in  his  bank.  The  board 
of  supervisors  had  previously  passed  a  resolution  allowing  a 
deposit  to  be  made  in  the  bank  $7,000,  on  the  conditions  pro- 
vided by  law  to  be  observed  in  such  case.  Section  91 2  of  the 
Code.  That  section  provides  for  a  deposit  in  bank  by  the 
county  treasurer,  on  a  bond  being  given  for  the  security  of  the 
deposit  in  double  the  amount  thereof,  to  be  approved  by  the 
treasurer  and  board  of  supervisors.  A  bond  was  given  to  the 
county  by  Merrill  and  the  other  defendants,  in  the  sura  of 
$14,000,  conditioned  for  the  repayment  of  "all  the  sums 
deposited"  whenever  the  same  should  be  "  needed,  desired  or 
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that  it  was  ever  regarded  as  an  additional  security 
deposit  in  question.  The  deposit  secured  by  the  fin 
was  paid,  and  the  makers  of  the  bond  had  a  right  th( 
before  another  deposit  was  made,  to  take  it  up. 
defendants  allowed  their  bond  to  remain,  purporting  t 
original  bond,  and  under  it,  and  it  alone,  so  far  as  thei 
ment  shows,  the  deposit  in  question  was  made.  In  on 
ion,  the  demurrer  was  rightly  sustained. 

III.     While  the  plaintiff  was  upon  the  stand  as  a  t 
the  defendants  upon  cross-examination  asked  him  thi 

tion:     "IIow  much  money  did  you  have  de 

-— — :depo8-  in  Merrill's  bank  on  or  before  June  7, 

it  in  excess  of  ' 

SSmisme^n  "^^^  plaintiff  objected  to  the  question,  a 
not  released,  objection  was  sustained.  The  defendants 
the  ruling  as  error.  It  is  insisted  by  the  defendants  t 
witness'  answer  might  have  shown  that  there  was  nothi 
from  Merrill  on  that  day,  which  is  the  date  of  the 
deposit.  But  the  witness  had  testified  fully  and  clear 
the  deposit  in  question  Was  made  upon  that  day,  and 
had  not  been  paid.  That  amount,  at  least,  then,  accor 
his  tertimouy,  was  due,  and  there  is  nothing  in  the  q 
indicating  that  the  defendants  expected  to  show  tli 
amount  was  not  due.  It  seems  probable  that  the  defe 
asked  the  question  with  the  purpose  of  showing  the 
of  other  sums,  and  they  say,  in  fact,  in  their  argumei 
perhaps  it  could  have  been  made  to  appear  that  Merril 
the  county  more  than  $7,000  for  deposits,  which  wa 
than  the  amount  allowed  to  be  deposited  by  the  res( 
of  the  board.  But  we  are  not  able  to  see  how  such  fac 
have  affected  the  defendants'  liability.  If  the  treasui 
deposited  more  than  the  amount  authorized,  such  fact 
not  allow  the  defendants  to  escape  liability  for  the  a 
authorized. 

rV.     The  bond  provides  for  the  repayment  of  the 
on  demand.     It  is  insisted  that  the  undisputed  evident 
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low  a  demand,  and  that,  therefore,  the  ques- 
f  demand  should  have  been  left  to  the  jury, 
e  think  that  tlie  undisputed  evidence  does 
There  may  be  some  question  as  to  whether  it 
ipon  Merrill.  But  it  does  show  a  demand 
jft  in  charge  of  the  bank  and  who  was  acting 
ras  distinctly  testified  to  by  the  plaintiff,  and 
we  can  discover,  anywhere  denied.  We 
i  upon  such  person  was  sutficient. 
e  of  the  deposit  the  treasurer  took  a  certifi- 
ed that  the  money  should  be  paid  on  retaru 
certificate  properly  indorsed.  The  evidence 
ot  sliow  that  the  certificate  was  ever  form- 
resented.  Nothing  appears  to  have  been 
3out  it.  Merrill  was  embarrassed,  and  was 
ng  for  time.  Perhaps,  if  the  right  of  action 
the  certificate,  a  return  of  the  certificate 
shown.  But  the  defendants  had  bound 
bond  that  the  money  should  be  paid  simply 
liis  action  is  brought  upon  the  bond,  and 
now  brought  in  and  surrendered.  We  do 
re  is  anything  of  which  the  defendants  can 

irsare  assigned;  but  we  think  that,  under 
idence,  the  court  did  not  err  in  directing 
ry  to  render  a  verdict  for  the  plaintiff, 
►eing  our  view,  if  there  was  any  errorin  the 
natters  complained  of,  it  was  error  without 
judgment  naust  be 

Affirmed. 
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SiGLBR  V.    GONI 

1.    Pleading:   action  on  lgasb  for  i 

PLBSCENTAL  PETITION  FOR  SUBSEQUENT 

action  was  broagbt  on  a  lease,  and  jadgm 
asked  for  an  installment  of  rent  due  and  ( 
after  the  last  installment  had  become  due 
supplemental  petition  setting  up  that  fact 
same,    (Code,  §2731.) 

Appeal  from  Polk-Clr 

Saturday,  Maroi 

AcnoN"  /jommenced  on  the  tw( 
teraber,  1884,  to  recover  rent  resei 
estate.  In  January,  1885,  the  plain 
petition,  stating  in  substance  that,  si 
another  month's  rent  had  become  c 
asked  therefor.  On  motion  of  the 
mental  petition  was  stricken  from  th 
appeals. 

Nathaniel  T.  Guernsey,  for  appel 

No  appearance  for  appellee. 

Seevbrs,  J". — The  amount  in  con 
$100,  we  are  required  to  answer  a  < 
the  circuit  court  in  these  words:  "  ^ 
made  which  provides  for  the  paymen 
installments  payable  on  the  first  day  o 
1884,  to  October,  1884,  inclusive,  a 
the  installment  becoming  due  on  the 
1884,  and  thereupon,  and  during  the 
ber,  suit  is  commenced  upon  the  said 
a  landlord's  attachment  for  rent  due 
to  be  due  October  1st,  and  the  petit 
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le  lease  and  its  terms,  possession  thereunder  by  the 
d  his  failure  to  pay  the  September  rent  hereinbefore 
to,  and  asks  judgment  for  the  amount  of  the  one 
•ecome  due,  to-wit,  the  October  installment,  which 
s  the  last  one  to  become  due  under  said  lease,  and  a 
s  attachment  is  issued  for  rent  due,  as  well  as  that 
edue,  and  subsequently,  and  after  the  first  day  of 
1884:,  the  plaintiff,  by  way  of  supplemental  petition, 
lance  with  section  2731  of  the  Code,  sets  up  the 
,  since  the  filing  of  the  former  pleading  this  last 
mt  of  rent  has  become  due,  and  that  no  part  thereot 
been  paid,  and  then  prays  judgment  therefor, —  is  it 
the  part  of  the  court  to  strike  the  supplemental 
from  the  files?" 

1  be  observed  that  the  action  was  brought  ou  the 
d  judgment  asked  in  the  petition  for  the  rent  due 
jcome  due.  A  landlord's  attachment  was  obtained 
Mit  not  due.  It  is  apparent  that  the  defendant  was 
>y  the  petition  that  the  plaintiflF  claimed  that  he  was 

0  recover  for  rent  not  due,  anl  of  the  grounds  upju 
recovery  was  sought.  It  will  be  conceded  that  no 
>very  could  be  had  for  the  rent  not  yet  due  under  the 

the  lease.  Before  the  action  was  tried,  all  the  rent 
3  lease  had  become  due,  and  this  fact  was  stated  in 
lemental  petition,  and  appropriate  relief  was  asked, 
le  supplemental  petition  was  filed,  the  plaintiif  was 
;o  maintain  an  action  for  and  recover  the  rent  not 

1  the  petition  was  filed.  Under  the  circumstances 
ited  did  the  court  err  in  striking  the  supplemental 
from  the  files? 

provided  by  statute:  '•  Either  party  may  be  allowed, 
)n,  to  make  a  supplemental  petition,  answer  or 
lleging  facts  material  to  the  case  which  have  hap- 
•  have  come  to  his  knowledge,  since  the  filing  of  the 
leading;  nor  shall  such  new  pleadings  be  considered 
of  former  pleadings."      Code,  §  2731.      When  the 
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action  was  commenced,  the  plaintiff  was  not  entitled 
measure  of  the  relief  asked,  and  to  obtain  which  was 
of  the  action.  The  plaintiff  was  entitled  to  the  rei 
not  due  under  the  same  lease,  and  the  action  wa 
thereon.  Subsequent  to  filing  the  petition,  the 
the  plaintiff  to  recover  for  all  the  rent  reserved  in 
became  perfect.  By  the  lapse  of  time  the  measi 
relief  to  which  he  was  entitled  was  enlarged,  and 
the  facts  entitling  him  to  such  enlarged  relief  may 
in  a  supplemental  petition.  While  the  facts  are 
this  case,  <ve  think,  is  identical  in  principle  with  > 
Hamilton^  11  Iowa,  66^  and  City  of  Davenport  v. 
15  Id.,  194. 

The  question  asked  must  be  answered  in  the  af 
and  the  judgment  of  the  circuit  court 

Re 


WiLLSON  V.  Harris  Bros. 


Pleading:  auekd^rixt  to  petition  along  with  u 
counter-claim:  objection  too  late  on  appeal.  Wh( 
improperly  set  up  matter  in  the  nature  of  an  amendment  to  h 
connection  with  his  answer  to  a  counter-claim,  a  motion 
should  have  been  made  and  sustained  on  the  trial ;  but,  no 
havingf  been  made,  objection  to  the  irreg^ularity  cannot  be  n 
first  time  on  a  trial  de  novo  in  this  court. 


Appeal  from  Poweshiek  District  Court. 

Saturday,  March  20. 

Ik  July,  1879,  plaintiff  executed  to  defenc 
promissory  note  for  $1,000,  and  to  secure  the  si 
them  a  mortgage  of  certain  real  estate.     lie  also  aj 
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>  promissory  notes  executed  by  one  Geo.  W.  Smith. 
Bs  in  his  petition  that  at  the  time  of  this  transaction 
indebted  to  defendants  to  the  amount  of  several 
dollars  on  account,  and  that  he  gave  said  note  and 
J  and  assigned  the  George  W.  Smith  notes  to  them,  for 
ose  of  securing  said  indebtedness;  also  that  since  that 
3n  he  has  delivered  to  them  property  more  than 
to  satisfy  the  indebtedness,  and  he  prays  for  an 
ig,  and  that  the  defeudants  be  required  to  cancel 
tgage  and  surrender  said  notes,  and  that  he  have 
it  for  any  amount  which  might  be  foun'd  due  him. 
its  alleged  in  their  answer  that  said   $1,000  note 

mortgage  securing  it  were  given,  and  the  Smith 
ire  assigned,   to  them  as  security  for  such  indebted- 

should  thereafter  accrue  from  plaintiff  to  them, 
s  for  a  then  existing  indebtedness;  and  they  deny 
indebtedness  so  secured  to  them  has  been  paid,  but 
at  a  large  amount  remains  due  thereon;  and  in  a 
ition  they  prayed  for  judgment  for  the  amount  due 
id  for  a  foreclosure  of  tiie  mortgage  given  to  secure 
1)0  note.  The  cause  was  tried  to  a  referee,  and  on  his 
he  district  court  entered  judgment  for  plaintiff  for 

also  canceling  said  mortgage.     Defendants  appeal. 

«,  Lyinan  <&  TLowell^  for  appellants. 

Ballard^  for  appellee. 

J. — The  evidence  shows  that*  defendants  under- 
advance  whatever  amounts  might  be  required  as 
on  a  contract  for  the  purchase  by  plaintiff  for  future 
of  750  barrels  of  pork.  The  contract  was  made 
imission  merchant  in  Chicago.  He  was  directed  by 
ts  to  make  the  purchase,  but  the  contract  was  made 
tiff's  benefit.  The  $1,000  note  and  mortgage  were 
id  the  George  W.  Smith  notes  were  assigned  in  part, 
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as  security  for  the  amounts  which  defendant  might  be 
required  to  advance  as  magins  on  said  contract.  By  the 
terms  of  the  contract  of  purchase  the  pork  was  to  be  deliv- 
ered on  the  first  day  of  October.  On  the  sixteenth  of  Sep- 
tember, however,  defendants  directed  the  commission  mer- 
chant to  close  out  the  deal,  and,  in  obedience  to  this  direction, 
he,  on  that  day,  disposed  of  the  contract,  realizing  a  small 
profit  in  the  transaction,  the  amount  of  which  he  passed  to 
defendants'  credit.  Between  that  date  and  the  first  of 
October  there  was  a  material  advance  in  the  price  of  pork,  so 
that  if  the  purchase  had  been  carried  to  that  date  a  much 
larger  profit  would  have  been  made  in  the  transaction. 
Plaintiff  claims  that  defendants'  agreement  was  that  they 
would  make  the  necessary  advances  for  carrying  the  park  to 
that  date,  and  that  they  violated  their  agreement  in  ordering  the 
deal  to  be  closed  out  at  the  earlier  date;  and  by  the  finding  of 
the  referee,  and  the  judgment,  he  is  awarded  the  sum  of 
$931.25  as  damages  on  this  claim.  Counsel  for  defend- 
ants contend  that  this  allowance  is  erroneous,  because  (1)  the 
claim  on  which  it  was  made  was  not  pleaded  in  such  man- 
ner as  to  entitle  plaintiff  to  a  recovery  thereon;  and  (2) 
it  is  not  supported  by  the  evidence.  Plaintiff's  original  peti- 
tion contains  no  allegations  on  which  the  allowance  in  ques- 
tion can  be  sustained.  But  the  transaction  on  which  the 
claim  is  based  is  pleaded  by  the  defendants  in  their  answer 
and  cross-petition;  and  in  the  statement  of  their  account, 
which  they  attached  as  an  exhibit  to  their  pleadings,  they 
charge  plaintiff  with  the  amounts  advanced  by  them  as  mar- 
gins on  the  contract,  and  give  him  credit  with  the  sum  real- 
ized from  the  sale.  Plaintiff  filed  a  pleading  denominated  a 
reply,  in  which  various  matters  are  pleaded  in  defense  of 
the  claim  set  up  by  the  defendants  in  their  cross-petition. 
The  nineteenth  division  or  paragraph  of  this  pleading  is  as 
follows:  " Plaintiff,  further  answering  the  defendants'  cross- 
petition,  comes  now  and  presents  this  his  cause  of  action  as  an 
"amendment  to  his  original  bill  or  petition,  or  cross-bill  to 
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ants'  answer,  or  as  a  counter-claim  or  set-off  thereto, 
ows."  Following  this,  among  other  matters,  is  a  state- 
of  the  contract  between  the  parties  with  reference  to 
vancement  by  defendants  of  the  margins  which  might 
[Hired  under  said  contract,  and  the  facts  constitut- 
5  alleged  breach  of  that  contract,  and  a  statemeut  of 
mages  resulting  from  such  breach;  and  the  pleading 
with  a  prayer  for  judgment  for  such  sum  as  should  be 
due  the  plaintiff,  and  for  general  relief. 

point  insisted  on  by  counsel  is  that  it  was  not 
tent  for  plaintiiF  to  set  up  in  his  reply  a  claim  for  dam- 
istinct  from  the  claim  made  in  his  original  petition, 
at  the  claim  in  question  should  have  been  disregarded 
e  it  was  pleaded  only  in  the  reply.  The  answer  to  this 
n  is  that,  while  the  claim  in  question  was  set  up 
I  iirst  time  in  the  pleading  denominated  a  reply,  it  was 
jaded  in  reply  to  any  claim  contained  in  the  answer 
3s-petition,  but  by  way  of  amendment  to  the  petition, 
•actice  of  the  pleader,  in  setting  out  allegations  whicli 
ntended  as  amendatory  of  the  petition  in  the  same 
\g  with  those  intended  as  a  reply  to  the  answer,  or  as 
wer  to  the  cross-petition,  is  not  to  be  commended,  and, 
ndants  had  moved  for  an  order  requiring  plaintiiF  to 
t  the  alleijations  relatino:  to  his  cause  of  action  in  a 
ig  distinct  from  the  one  in  which  his  matters  of 
5  were  pleaded,  such  order  would  doubtless  have  been 

But  no  such  motion  was  made.  The  parties  tried 
ise  below  on  the  theory  that  the  allegations  in  question 
leaded  by  way  of  amendment  to  the  original  petition, 
latever  objections  may  have  existed  to  the  form  of 
5ading  must  now  be  regarded  as  having  been  waived, 
lot  material  to  set  out  the  evidence  introduced  by  the 
for  the  purpose  of  establishing  or  defeating  this  claim. 
VG  examined  it  with  care,  and  deem  it  sufHcient  to  say 
e  allegations  upon  which  the  claim  is  based  are  estab- 
by  a  fair  preponderance. 
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II.  Defendants  allege  that,  when  the  note  and  mortgage 
were  executed,  plaintiff  was  indebted  to  them  in  the  sum  of 
^127.68  for  certain  hogs  which  they  had  sold  and  delivered 
to  him.  Plaintiff  admitted  the  purchase  of  said  hogs,  but 
averred  that  he  paid  for  them  at  time  of  the  delivery.  The 
referee  found  for  plaintiff  on  this  issue.  We  think  the 
allegation  of  payment  is  established  by  a  preponderance  of 
the  evidence. 

The  record  presents  no  other  questions  for  our  determina- 
tion.    The  judgment  will  be 

Affirmed. 


Thb  State  v.  Hunter.  'lu  7^ 


1.  Criminal  Law:  defacing  highway:  evidence.    In  a  prosecution 

for  defacingr  a  highway,  under  chapter  17,  Laws  of  1874,  evidence  offered 
by  the  defendant  to  prove  that  the  change  which  he  mivde  in  the  high- 
way was  an  improvement  and  not  an  injury  to  it  was  properly  excluded. 

2.  Practice  in  Supreme  Court:  insufficient  record.    Where  the 

abstract  does  not  purport  to  contain  all  the  evidence,  this  court  cannot 
say  that  the  evidence  was  insufficient  to  warrant  the  judgment  and  rul- 
ings of  the  court  below, 

3.  Evidence:   erroneous  admission:   error  without  prejudice. 

Evidence  erroneously  admitted  is  no  ground  for  reversal  where  the 
point  which  it  tends  to  prove  is  established  by  other  competent  evi- 
dence. 

Appeal  from  Dallas  District  Court. 

Saturday,  March  20. 

The  defendant  was  charged  by  information,  before  a  justice 
of  the  peace,  with  the  crime  of  having  defaced  a  public  high- 
way, and  was  found  guilty.  lie  appealed  to  the  district  court 
of  Dallas  county,  and  a  trial  was  had,  which  resulted  in  a  ver- 
dict of  guilty,  and  judgment  was  rendered  upon  the  verdict. 
He  now  appeals  to  this  court.        • 
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wlio  should  make   a  material  change 
would  not,  if  the  change  should  appear 
complete  execution  of  the  road  supervij 
change  in  question  was  not  of  that  kind 
templated  by  the  instruction  was  not. 

II.  The  defendant  contends  that  the 

not  appear  from  the  evidence  to  have  b 

2.  PRACTICE     public  road.     But  the  abstra 

courtrTn-^      to  be  an  abstract  of  all  the 
sufflcieut  rec-        ^    ^^         .»  r    ^  ^i 

ord.  not,  therefore,  say  what  the 

III.  The  defendant  contends  that 
allowing  the  state  to  introduce  a  roa< 

because  it  is  said  that  the  b< 
"*       that  there  is  a  deficiency  of 
ment  it.     But  the  road-book  is  not  set 
know  what  it  contained,  nor  do  we  kno\^ 
there  might  have  been. 

lY.  The  defendant  complains  becaus 
the  state  to  introduce  in  evidence  a  cer 
z.  kvidence:    injunction,  signed  and  sworn 

erroneous  ad-         j       i  •   r         -  • .  • 

mission:         and  which  petition,  as  we  un 

error  without      ^   ^  ^  ^i     .   .1  j    • 

prejudice.  statement  that  the  road  in  ( 
road.  We  presume  that  the  evidence  w 
admission  made  by  the  defendant.  But 
think  that  it  must  be  regarded  as  erro 
The  court  instructed  the  jury  that  the  r 
establishment  of  a  public  road.  Under 
jury  was  bound  to  find  that  the  road  ii 
established  as  a  public  road,  and,  withou 
book  contains,  we  cannot  say  that  the  ini 
We  see  no  error,  and  the  judgment  m 

Vol.  LXVIII— 29 
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Carpenter  v.  The  Oentenk 

1.  Life  Insoranoe:  forfbtturb  bi 
GOD  AS  EXCUSE.  The  policy  in  que 
account  of  the  failure  to  pay  the  ani 
at  the  time  when  the  same  were  due 
icy  for  the  payment  of  such  dues,  tb 
timely  notice  that  such  dues  must  b( 
icy,  but  when  such  notice  was  receivi 
tinned  up  to  the  time  of  his  death, 
payable,  and  at  co  time  was  he  able 
tion,  to  frive  attention  to  the  notice, 
that  the  fact  did  not  present  a  cas 
caused  by  the  act  of  God,  and  di< 
the  dues  as  to  avoid  a  forfeiture  of  tl 
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CarpeDter  y.  The  Ceatenaial  Mutual  I 

December,  1883.  (7)  During  the  last 
insured  his  business,  mail  and  correspond 
him  by  direction  of  his  physician,  but  pi 
warded  the  dues  after  she  discovered,  on 
that  they  were  delinquent;  and  the  del 
receive  the  same,  claiming  that  the  policj 
payment  of  said  annual  dues  on  or  before 
(8)  The  policy  was  in  custody  of  the  i 
from  its  date  to  the  time  of  his  death, 
said  annual  dues  were  payable  is  therein 
named.  (9)  The  notice  sent  by  the  d( 
him  that,  by  the  conditions  of  his  policy, 
five  dollors  were  due  and  payable  Dec( 
duly  mailed  to  the  assured  on  the  fifte 
1883,  properly  addressed,  directed  a" 
reached  said  assured  in  due  course  of  ma 
17,  1883,  but  for  the  reasons  heretofoi 
saw  it  or  knew  of  its  receipt.  (10)  Pro« 
made  December  22,  1883,  and  demand  tl 
made  as  provided  in  the  policy  sued  o 
declined  and  refused  to  make  the  sam 
that  said  policy  was  void  and  had  laps 
pay  the  annual  dues  of  five  dollars  on  or 
1883.  (11)  No  person  other  than  the  j 
in  the  subject-matter  of  this  action." 

II.  Counsel  for  plaintiff  insists  tha 
the  assured  to  pay  the  assessment  wai 
quent,  the  non-performance  of  which  ^ 
unconsciousness  and  delirium  of  the  assi 
regarded  as  the  act  of  God.  It  is  urged  bj 
it  became  impossible  for  the  assured  to  p 
reason  of  the  visitation  of  God,  the  po 
forfeited. 

III.  It  is  a  familiar  rule  that,  when 
a  contract  becomes  impossible  by  the  act 
is  excused,  and  his  rights  under  the  c 
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►resume  that  the  rule  contemplates  cases  of 
sibility  to  perform  contracts;  as  in  the  case  of 
1  of   property  which  the  obligor  undertook  to 

the  closing  of  a  river  with  ice  upon  which  the 
ook  to  sail  a  vessel  to  be  delivered  at  a  port 
le  river.  In  such  cases  the  obligors  could 
•med  the  conditions  of  the  contract,  nor  could 
3n  performed  for  the  obligors  by  others, 
the  obligors,  by  the  exercise  of  foresight  and 
ided  against  the  effects  of  the  act  of  God, 
3d  the  subject  of  the  contract  or  the  sole 
srformance.  But  there  was  no  such  impossi- 
•ming  the  contract  in  this  case.     It  is  true,  it 

for  the  assured  at  the  time  required  therein 
but  he  could  have  provided  for  its  per- 
►rehand,  and  those  of  his  family  about 
re  performed  it  for  him.  The  fact  that  the 
ot  know  of  the  existence  of  the  policy  before 
ieath  does  not  change  the  case.  Prudence  and 
t  of  assured  would  have  prompted  him  to  pre- 
)ayment  of  the  assessment  upon  the  day  it 
nd  to  inform  his  wife  of  his  contract,  and  his 
erform  it  at  the  time  therein  prescribed.  We 
usion  that  the  facts  of  the  case  do  not  consti- 
or  excusing  the  non-performance  of  the  con- 
jured, and  do  not  present  a  case  of  impossi- 
'mance  caused  by  the  act  of  God.  Our  con- 
Lipported  by  the  following  cases:  Klein  v. 
,  104:  U.  S.,  88;  Thompson  v.  Insurance  Co.^ 
ler  V.  Gonnectiout  Mut,  Life  Ins,  Co,^  82  N. 
IT  cases  tending  in  the  same  direction  could  be 

el  for  the  plaintiff  cite  many  cases  wherein  it 

the    non-performance   of    contracts   may   be 

act  of  God,  rendering  performance  impossi- 

facts  distinguish  them  from  the  case  at  bar. 
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Glandon  y.  The  Gtiloago,  Milwaukee  &  St.  Paul  R'y  Go. 

to  the  effect  that  there  could  be  no  liability  for  failure  to 
fence  until  the  road  was  completed  for  traflBc  thereon,  and 
that  a  reasonable  time  should  be  allowed  after  the  completion 
of  the  road  to  enable  defendant  to  erect  the  fences.  These 
instruotions  were  refused,  and  the  defendant  excepted,  and 
this  question  is  the  only  one  necessary  to  be  determined. 

Section  1289  of  the  Code  provides  that  '^any  corporation 
operating  a  railway,  that  fails  to  fence  the  same  against  live- 
stock running  at  large,  at  all  points  where  such  right  to 
fence  exists,  shall  be  liable  to  the  owner  of  any  such  stock 
injured  or  killed  by  reason  of  the  want  of  such  fence  for  the 
value  of  the  property  or  damage  caused,  unless  the  same  was 
occasioned  by  the  willful  act  of  the  owner  or  his  agent.  * 
*  *  "  The  primary  object  of  this  statute  is  to  reim- 
burse the  owners  of  live-stock  killed  or  injured  by  the  opera- 
tion of  a  railroad.  It  does  not  require  the  railroad  company 
to  fence  its  road,  but  leaves  it  optional  to  do  so,  or  to  be 
absolutely  liable,  under  the  conditions  named,  for  all  dam- 
ages for  live-stock  injured  or  killed  by  the  operation  of  the 
road.  The  moving  of  trains  over  a  railroad,  for  whatever 
purpose,  is  operating  a  railroad  within  the  meaning  of  the 
statute.  It  seems  to  us  that  it  is  wholly  immaterial  whether 
the  train  is  used  for  carrying  construction  material  for  the 
further  extension  of  the  road,  or  in  carrying  passengers  or 
freight  for  hire.  Live-stock  are  exposed  to  the  danger  contem- 
plates by  the  statute  just  the  same  in  one  case  as  in  tlie 
other.  The  argument  that  a  reasonable  time  must  be  given 
to  the  company  after  laying  down  the  track  to  fence  the  line 
is  based  upon  the  inconvenience  of  fencing  until  the 
whole  line  of  road  is  completed.  We  do  not  think 
the  question  of  convenience  should  be  considered.  It  is  a 
question  for  the  company  to  determine  whether  it  will  con- 
struct the  fences  when  it  commences  to  run  trains  over  tlie 
road,  or  take  the  risk  of  liability  for  killing  or  injuring 
stock  until  such  time  as  it  shall  be  convenient  to  fence;  and 
it  may  well  be  said  that  it  is  no  more  inconvenient  to  trans- 
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port  the  fencing  material  tban  it  is  to  ship  the  iron  rails,  ties 
and  other  material  necessary  for  laying  the  track.  We  have 
examined  the  authorties  cited  by  counsel  for  appellant,  and 
we  do  not  think  they  hold  any  doctrine  not  in   accord  with 

e  determine.     We   do   not   believe   a  review  of 

lecessary. 

Affirmed. 


is'  Bajsk  of  Greenfield  v.  Dows  &  Co.  et  al. 

TTACHMENT  OF  PROPERTY  BY  PLEDGEE:   LIEN  OF  PLEDGE 

SD.  A  pledge  is  invalid  unless  accompanied  with  possession 
perty ;  and  the  moment  the  pledgee  parts  witli  such  possession, 
he  right  to  detain  the  goods  upon  a  different  ground,  the  lien 
►,  where  plaintiff  caused  the  goods,  while  in  the  possession  oi 

0  be  attached  as  the  property  of  the  pledgor,  it  could  not 
be  heard  to  claim  the  goods  under  a  pledge  antedating  the 
b.    See  authorities  cited  in  opinion. 

Appeal  from  Adair  Circuit  Court. 

Tuesday,  April  6. 

recover  specific  personal  property.     A  demurrer 

1  count  of  the  answer  was  sustained,  and  the 
-ppeal. 

jbartj  for  appellants. 

vurch  and  J,  S.  McCauglmn^  for  appellee. 

r. — The  property  in  controversy  consists  of  com  in 
3  plaintift'  seeks  to  recover  the  same  on  the  ground 
had  been  orally  pledged  or  mortgaged  to  them  by 
nson.  It  is  stated  in  the  petition  that  the  corn  was 
possession  of  one  Mason,  for  the  use  and  benefit  of 
,  on  the  twenty-sixth  day  of  June,  when  the  same 
[  by  David  Dows  &  Co.  as  the  property  of  Grant 
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&  Johnson.  The  lien  of  the  plaintiff  was  for  money  advanced 
to  purchase  the  corn,  or  for  other  legitimate  purposes.  The 
defendants  pleaded  that  the  plaintiff  was  estopped  from 
asserting  the  lien,  because,  on  the  twenty-ninth  day  of  June, 
1882,  the  plaintiff  instituted  a  suit  in  the  district  court  * 
*  *  against  Grant  &  Johnson  to  recover  the 
amount  claimed  to  be  due  them  on  their  alleged  account  for 
moneys  advanced  to  said  Grant  &  Johnson,  and  in  said  suit 
the  said  plaintiff  caused  a  writ  of  attachment  to  issue  against 
the  property  of  said  Grant  &  Johnson,  and  directed  the  sher- 
iff, "by  virtue  of  the  attachment,  to  seize  and  levy  upon  the 
property  in  controversy;  and,  acting  under  such  direction, 
the  sheriff  did  so,  and  he  received  and  realized  for  the  corn 
in  said  crib  No.  1  the  sum  of  $579.38;  which  said  sum  the 
said  plaintiff  took  and  received  from  said  sheriff  as  money 
realized  from  the  property  of  said  Grant  &  Johnson;  and 
that  said  plaintiff  never  claimed  to  be  the  owner  of  said  corn, 
or  to  have  any  lien  thereon,, until  they  commenced  this  suit," 
which  was  on  the  eighteenth  day  of  April,  1883.  A  demur- 
rer to  the  foregoing  answer  was  sustained,  and  we  are  required 
to  determine  whether  the  ruling  is  correct. 

The  demurrer  seems  to  be  grounded  on  the  thought  that 
the  facts  stated  in  the  answer  do  not  create  an  estoppel,  and 
therefore  the  defense  pleaded  is  insufficient.  We  think  it  is 
immaterial  what  name  or  designation  the  pleader  may  have 
used,  for  the  only  material  point  is,  do  the  facts  pleaded  con- 
stitute a  defense  to  this  action?  It  is  essential  to  the  exist- 
ence of  a  parol  pledge  or  mortgage  of  personal  property  that 
the  pledgee  or  mortgagee  should  have  possession.  Such  a 
pledge  is  invalid  unless  accompanied  with  the  possession  of 
the  property;  and  the  moment  the  pledgee  voluntarily  parts 
with  such  possession,  or  claims  the  right  to  detain  the  goods 
upon  a  different  ground,  the  right  to  a  lien  is  lost.  3  Pars. 
Cont.,  244,  245;  Stony,  Ag.,  §  367. 

In  this  case  the  plaintiff  had  possession  of  the  corn  by  its 
agent,  and  it  was  entitled  to  a  lien  thereon,  and  therefor  it 
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Morse  v.  Beale. 

1.  Corporation:  conveyance  under  seal:  au 

PRESUMED.  Where  the  seal  of  a  corporation  is 
of  real  estate,  and  the  signatures  of  the  presider 
ing  it  are  admitted,  the  courts  will  presume  thai 
execute  it,  (Blaekshire  r.  Iou?a  Homestead  Cc 
though  the  articles  of  incorporation  do  not  expre 
ity  on  them,  but  confer  the  power  to  control  an 
of  the  corporation  upon  the  board  of  directors  a 
mortgage  bondholderti. 

2.  Conveyance:   insufficient  certificate  c 

WHEN  NOT  MATERIAL.  The  Certificate  of  ackn( 
ance  is  by  law  made  evidence  of  the  due  execu 
but  no  acknowledgment  is  necessary  as  between 
title  to  the  grantee;  and,  where  the  due  executi< 
proved  or  admitted,  it  is  immaterial  whether  or 
the  certificate  is  Bucb  as  the  law  requires. 

8.  :  FAILURE  OF  TITLE  AS  TO  PART:  RB9CIS9 

a  deed  purported  to  convey  a  number  of  lots,  bui 
grantor  held  no  title  to  one  of  them  and  a  part 
and  part  of  lot  were  detached  from  the  rest  of  t 
the  purchase,  and  were  not  essential  to  the  use  a 
the  purpose  for  which  the  purchase  was  made,  hel 
adequate  remedy  in  an  action  for  damages,  and 
no  ground  for  a  rescission  of  the  contract  in  equ 

4.   :  MUTUAL  MISTAKE:  RESCISSION  IN  EQQTT1 

The  coarts  will  interfere  to  cancel  or  rescind  an  e: 
in  a  mutual  mistake  only  when  it  is  made  ret 
the  party  seeking  relief  will,  unless  such  relief 
injury  for  which  he  has  no  adequate  remedy  at 
where  both  parties  to  a  conveyance  supposed  tha 
to  the  whole  of  the  premises,  but  it  afterwards  i 
thereof  was  incumbered  with  a  mortgage,  but  t 
interfered  with  the  grantee's  use  and  occupation 
did  not  appear  that  he  would  ever  suffer  any  dai 
or  that  he  would  not  have  an  adequate  remedy 
that  the  contract  should  not  be  rescinded  on  acc< 
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and  26,  and  defendant  gave  a  mortgage  on  the  same  property 
to  secure  a  portion  of  the  purchase  price.  The  plat  of  the  addi- 
tion, as  made  and  recorded  by  the  proprietor,  shows  the  location 
of  the  south  boundary  line  of  the  lots  to  be  twenty-five  feet 
from  the  center  of  the  railroad  track.  Defendant  discovered, 
sometime  after  he  made  the  purchase,  however,  that  the  rail- 
road company's  right  of  way  extended  fifty  feet  in  width 
from  the  center  of  the  track,  and  that  the  lots  were  not  as 
long  by  twenty-five  feet  as  he  understood  they  were  when  he 
made  the  purchase.  He  also  ascertained  that  plaintiff  never 
had  title  to  lot  28  and  a  portion  of  lot  27.  lie  alleges  in 
his  cross-petition  that  plaintiff  expressly  represented  during 
the  negotiation  that  the  railroad  right  of  way  was  but  fifty 
feet  in  width,  and  that  the  boundary  line  of  the  lots  was  but 
twenty-five  feet  from  the  center  of  the  track;  and  he  charoje?; 
that  plaintiff  knew  of  the  falsity  of  this  representation  when 
he  made  it,  and  that  his  intention  in  making  it  was  to  deceive 
and  defraud  defendant.  He  also  avers  that,  if  the  lots  had 
extended  to  within  twenty -five  feet  of  the  center  of  the  track, 
they  would  have  been  specially  valuable  by  reason  of  their 
proximity  to  the  railroad,  as  a  place  for  handling  grain,  coal 
and  lumber;  and  that,  if  the  right  of  way  had  extended  but 
twenty-five  feet  on  each  side  of  the  center  of  the  track,  there 
would  have  been  no  opportunity  for  competitors  in  the  busi- 
ness of  handling  those  commodities  to  establish  themselves 
thereon,  and  that  he  was  induced  by  these  considerations  to 
purchase  the  property,  and  that  it  was  of  much  less  value 
than  it  would  have  been  if  the  facts  had  been  as  they  were 
represented  by  the  plaintiff. 

The  evidence  does  not  establish  that  plaintiff  was  guilty 
of  any  fraudulent  misrepresentation  as  to  the  width  of  the 
right  of  way  and  the  length  of  the  lots.  It  shows  very  satis- 
factorily, however,  that  both  he  and  defendant  believed,  at  the 
time  of  the  transaction,  that  the  right  of  way  was  but  fifty 
feet  wide,  and  that  the  lots  extended  to  within  twenty-five  feet 
of  the  center  of  the  track.  It  also  shows  that  their  value  was 
Vol.  LXVIII— 30 
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snch  direction  was  given.     The  conveyance  purports  to  have 

2.  coNVEr-      been  acknowledged  before  a  notary  public  in  the 

cientcertifl-     City  ot  xJaltimore,  Maryland.     The  certificate  of 
cateofac-  i  i    i  ^ 

knowiedff-.      acknowledorment  is  in  due  form,  but  the  seal  of 

ment:  when  ° 

not  material,  the  officer  does  not  contain  the  inscription  re- 
quired by  our  statute,  and  his  official  character  is  not  other- 
wise shown.  "  If  the  execution  of  the  conveyance  was  denied, 
it  may  be  true  that  the  certificate  of  the  notary  would  not, 
owing  to  this  defect  in  the  seal,  be  competent  evidence  of  its 
execution.  But  it  was  not  necessary,  under  the  issue,  to 
prove  the  execution  of  the  instrument.  The  fact  that  it  was 
executed  by  the  president  and  secretary  is  admitted,  and, 
as  we  have  seen,  the  presumption  is  that  they  executed  it  by 
authority.  As  between  the  parties  to  the  conveyance,  an 
acknowledgment  was  not  essential  to  its  validity.  The  cer- 
tificate of  acknowledgment  is  by  law  made  evidence  of  the 
due  execution  of  the  instrument;  but  is  not  essential  to  the 
passing  of  the  title.  By  the  deed,  then,  plaintiff  was  vested 
with  the  title  to  the  strip  of  land  in  question ;  and,  as  he  pro- 
cured it  for  the  purpose  of  perfecting  the  title  in  defendant,  the 
conveyance  inures  to  his  benefit.  Defendant,  therefore,  is 
now  invested  with  the  title  to  all  the  property  which  he  sup- 

3, :  fail-    posed  he  was  getting  when  he  made  the  purchase, 

to  part:  re-  exccpt  lot  28  and  the  portion  of  27,  to  which 
eqaiiy.  plaintiff  nevcr  had  title.     These  lots,  however,  are 

entirely  detached  from  the  balance  of  the  property  included 
in  the  purchase,  and  they  are  not  essential  to  the  use  or  enjoy- 
ment of  it  for  the  purpose  for  which  defendant  made  the 
purchase.  The  failure  of  the  title  to  them  does  not,  therefore, 
afford  any  ground  for  rescinding  the  contract.  For  the  injury 
which  defendant  sustains  in  consequence  of  such  failure  he 
has  a  full  and  adequate  remedy  in  an  action  for  damages  on  the 
covenants  contained  in  his  deed. 

The  strip  of  land  obtained  from  the  railroad  company  is 
incumbered  with  the  mortgage  given  by  the  company,  and 
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amount,  and  we  think  lie  is  not  entitled  to  recover  more  than 
that 

On  plaintiff's  appeal  the  judgment  will  be  modified  by 
reducing  the  allowance  of  damages  to  defendant  to  $40.  On 
defendant's  appeal  it  will  be 

Affibmed: 


The   State  v.  Neis.  m  m[ 

1.  Bape:  instruction  as  to  inferior  offenses  and  reasonable — 

DOUBT.  On  a  trial  for  rape,  where  the  court  instructed  the  jury  that 
they  might  find  the  defendant  ffuilty  not  only  of  rape,  but  of  any  of  the 
inferior  offenses  included  under  the  indictment,  (naming  them,)  if  the 
evidence  showed  that  he  was  gm\ty  of  either,  held  that  it  was  prejudi- 
cial error  not  to  instruct  further  that,  if  they  had  any  reasonable  doubt 
as  to  the  degree  of  the  offense  of  which  he  was  guilty,  they  should  con- 
vict only  of  the  lesser  offense.  State  v.  Walters,  45  Iowa,  389,  and  State 
V,  Jay,  57  Id.,  164,  followed. 

Appeal  from  Keokuk  District  Court. 

Wednesday,  Apbil  7. 

The  defendant  was  convicted  of  the  crime  of  rape,  and  sen- 
tenced to  a  term  of  imprisonment  in  the  penitentiary,  and 
from  this  judgment  he  appeals  to  this  court. 

Mackey  c6  Fonda^  George  D.  Wooden  and  John  J.  Seerly 
for  appellant. 

A.  J,  Bdker^  Attorney-general^  for  the  State. 

Heed,  J. — On  the  trial  the  district  court  instructed  the 
jury,  in  effect,  that  if  the  evidence  showed  that  the  accused 
was  guilty  either  of  rape,  or  assault  with  intent  to  commit 
rape,  or  assault  and  battery,  or  simple  assault,  he  might  be 
convicted  of  such  offense  under  the  present  indictment.  It 
did  not  instruct  them,  however,  that  if  they  had  any  reason- 
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but  to  provide  for  their  safety  as  far  as  human  foresipfht  and  care  will 
go,  (See  authorities  cited  in  opinion.)  And  so,  where  defendant,  as  a 
matter  of  convenience,  left  its  coach  standing  upon  the  crossing  of 
another  road,  where  it  was  struck  by  cars  detached  from  a  freijfht  train 
on  the  other  road,  whereby  plaintiff  *8  intestate,  a  passenger  in  the  coach, 
was  killed,  held  that  the  company  could  not  avoid  liability  upon  the 
special  finding  of  the  jury  that  the  collision  could  not  reasonably  have 
been  anticipated. 


O.  :     INJUBY    TO    PA88ENOSR:     NEOLIGBNCE:     PROXIMATE    CAUSE 

IMMATERIAL.  The  duty  of  the  carrier  to  exercise  the  highest  degree 
of  care  for  the  safety  of  his  passenger  is  founded  on  continict,  and  where 
the  contract  is  broken,  and  the  passenger  suffers  consequential  injury, 
the  carrier  cannot  escape  liability  because  the  proximate  cause  of  the 
injury  was  the  negligent  act  of  another.    See  cases  cited  in  opinion. 

6.  Personal  Injury :  instantaneous  death:  survival  op  action: 

TEST.  Whether  or  not  the  statutes  of  the  state  give  a  remedy  for  a 
personal  injury  resulting  in  absolutely  instantaneous  death  is  not  deter- 
mined; but  where  the  injured  person  survives  the  ipjury  for  but  a 
moment^  a  cause  of  action  (which  survives  to  his  representatives)  accrues 
to  him  as  certainly  as  if  he  had  lived  for  a  month  or  a  year  thereafter; 
the  test  being  whether  he  lived  after  the  injury,  and  not  how  long  he 
lived.  (See  cases  cited  in  opinion.)  This  point  affirmed  in  supplemental 
opinion,  and  Sherman  v.  Western  Stage  Co.,  24  Iowa.  515,  overruled; — 
ROTHBOCK,  J.,  not  concurring, 

7.  Railroads:  personal  injury:  contributory  neglioence:  bur- 

den OP  proof:  special  finding.  In  an  action  for  damages  on  account 
of  a  personal  injury  caused  by  negligence  and  resulting  in  death,  the 
plaintiff  must  show  entire  absence  of  contributory  negligence  on  the 
part  of  the  deceased.  But  where  the  injury  occurred  through  a  collis- 
ion with  defendant's  passenger  coach,  (in  which  deceased  was  riding,) 
while  it  was  standing  upon  the  crossing  of  another  road,  and  the  jury 
found  specially  that  they  did  not  know  what  position  the  deceased 
occupied  at  the  time  of  the  collision,  but  thought  he  was  on  the  plat- 
form, held  that  such  finding  did  not  show  that  plaintiff  had  failed  to 
establish  freedom  from  negligence  on  the  part  of  the  deceased,  and  did 
not  preclude  his  right  to  recover,  nor  his  right  to  a  new  trial  on  account 
of  erroneous  instructions. 

Appeal  from  Cerro  Gordo  Circuit  {Jourt. 

Wednesday,  Apbil  7. 

Plaintiff's  intestate  was  killed  while  traveling  as  a  pas- 
senger on  one  of  defendant's  trains,  and  this  action  is  prose- 
cuted for  the  recovery  of  the  damages  sustained  by  his  estate 
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ice  of  his  death.  The  cause  was  tried  to  a  jury, 
la  verdict  for  defendant.  Plaintitf  filed  a  motion 
ial,  in  which  he  alleged  twenty-one  grounds  for 
the  verdict.  This  motion  was  sustained  as  to 
rounds  alleged,  and  overruled  as  to  all  the  others. 
5   appeal;     defendant's   appeal   being   first  per- 


Boardman^  J.  H,  Blair  and  A.  C.  Daly^  for 

%6inan  and  H.  T.  Reed^  for  appellee. 

—The  accident  in  which  decedent  lost  his  life 
Mason  City  Junction,  between  nine  and  ten 
he  evening  of  the  twenty-first  of  June,  1881. 
railroad  runs  north  and  south,  and  at  the  place 
jcident  occurred  it  crosses  the  niain  line  of  the 
Iwaukee  &  St.  Paul  Railway.  This  latter  com- 
yard  situated  about  one-half  mile  west  of  the 
I  a  branch  road  operated  by  it,  and  .known  as  the 
anch,"  runs  in  a  north-easterly  direction  from 
ossing  defendant's  track  some  distance  north  of 
lere  it  crosses  the  main  line  of  the  other  road, 
side  of  defendant's  road  there  is  a  track  called 
3r  Track,"  which  is  used  in  transferring  cars  from 
bhe  other.  This  track  connects  with  defendant's 
int  about  eighty  feet  north  of  the  crossing,  and 
3k  of  the  Austin  Branch  some  distance  north- 
point  where  it  crosses  defendant's  road, 
anies  used  a  common  depot,  which  is  situated  in 
5st.  of  defendant's  track,  and  north  of  the  main 
>ther  road.  The  train  in  which  plaintiff's  intes- 
reling  came  from  the  south.  When  it  approached 
t  was  stopped  at  a  point  about  500  feet  south  of 
There  was  no  train  due  at  that  hour  on  the 
ind  none  was  within  sight  or  hearing  of  defend- 
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* 

ant's  train-men  at  the  time.  The  three  rear  cars  of  defend- 
ant's train  were  to  be  transferred  to  the  Chicago,  Milwaukee 
and  St.  Paul  Company,  to  be  taken  by  it  to  St.  Paul,  Min- 
nesota, on  the  Austin  Branch.  When  the  train  moved  up  to 
the  station  it  was  stopped  when  the  baggage  car  arrived 
opposite  the  door  of  the  baggage-room.  This  brought  the 
front  platform  of  the  rear  passenger  car  immediately  over 
the  crossing.  Decedent  entered  the  train  at  Marshalltown 
and  rode  in  this  car.  He  was 'ticketed  to  a  point  on  the 
Austin  Branch  between  Mason  City  Junction  and  St.  Paul. 
It  was  the  custom  of  defendant  to  stop  its  north-bound  trains 
on  the  crossing,  as  was  done  at  the  time  in  question,  and  this 
custom  was  known  to  the  employes  of  the  other  company. 
The  labor  of  transferring  baggage  and  express  matter  to  and 
from  the  train  was  more  conveniently  performed  when  the 
baggage  and  express  car  was  stopped  opposite  the  door  of  the 
baggage  room  in  the  depot,  and  the  transfer  of  cars  to  the 
other  road  was  facilitated  by  dropping  them  from  the  train 
at  a  point  south  of  the  switch  connecting  the  transfer  track 
with  defendant's  track.  The  trains  were  stopped  on  the 
crossing  as  a  matter  of  convenience  in  transacting  the  busi- 
ness at  that  point,  but  there  was  no  absolute  necessity  for 
stopping  them  there. 

At  about  the  time  the  train  arrived  at  the  station,  the 
employes  of  the  Chicago,  Milwaukee  &  St.  Paul  Company 
were  engaged  in  getting  the  engine  which  was  to  haul  the 
train  to  St.  Paul  out  of  the  yard  west  of  the  crossing,  and 
they  found  it  necessary,  in  order  to  permit  the  passage  of  the 
engine  on  the  track  of  the  Austin  Branch,  to  move  a  num- 
ber of  cars  from  a  side  track  onto  the  main  track.  There  is 
a  sharp  down  grade  in  the  main  track  from  a  point  east  of 
the  yard  to  the  crossing.  A  portion  of  the  cars  were  pushed 
onto  this  grade,  and  five  of  them,  which  were  loaded,  parted 
from  the  others,  and  ran  down  the  grade  to  the  crossing, 
striking  the  passenger  car,  in  defendant's  train,  which  stood 
on  the  crossing,  with  sufficient  force  to  throw  it  from  the 
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lid  turn  it  over  on  its  side  in  the  ditch.  The  train 
en  at  the  station  about  four  minutes  when  the  collision 
3d.  The  moving  cars  were  discovered  by  an  employe 
indant  when  they  were  a  short  distance  from  the  cross- 
d  he  made  an  effort  to  get  on  one  of  them  for  the  pnr- 
■  applying  the  brakes,  but,  finding  that  he  would  not 

to  accomplish  this  before  the  coUison,  he  jumped  off. 
.ssenger  car  was  broken  up  to  some  extent  by  the  col- 
and  the  deceased  was  found  under  a  portion  of  the 
Life  was  not  yet  extinct  when  he  was  found,  but  he 
before  he  could  be  removed  from  the  wreck.  The 
er  left  his  engine  when  the  train  stopped,  and  had  not 
;d  to  it  when  the  collision  occurred.  The  fireman, 
}r,  remained  on  the  engine,  but  no  effort  was  made  to 
he  train  after  the  cars  were  discovered  approaching 
ssing.     It  was  the  custom  of  each  of  the  companies 

all  trains  at  about  400  feet  from  the  crossing,  and  this 
L  of  each  company  was  known  to  the  employes  of  the 

It  was  not  the  custom  to  send  out  flag-men  on  the 
f  the  other  road  when  a  train  was  stopped  on  the 
g,  and  none  was  sent  out  on  the  occasion  in  question. 
The  circuit  court  gave  twenty -five  instructions  at  the 
b  of  the  defendant.  The  ground  upon  which  the 
i  for  a  new  trial  was  sustained  was  that  the  court  erred 
ng  these  instructions.  "While  some  of  these  instrac- 
orrectly  express  the  law  of  the  subject  to  which  they 
the  court  might  properly  have  refused  them  as  a  whole. 
arge  given  by  the  judge  on  his  own  motion  covered 
luestion  involved  in  the  case,  and  clearly,  and  in  the 
orrectly,  stated  the  law  of  the  case;  so  that  there  was 
asion  for  giving  the  instructions  asked  by  counsel, 
of  them  were  but  repetitions  in  other  forms  of  what 
•eady  been  given  by  the  judge.  Some  of  them,  while 
jorrect  in  the  abstract,  were  so  framed  as  to  be  well 
ted  to  mislead  the  jury;  and  others,  we  think,  are 
ely  erroneous.     One  of  them  is  in  the  following  Ian- 
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gnage:     "As  aids  to  assist  you  in  determining  whether  it 

I.  RATI/-  ^^  ^^  w^s  not  negligence  for  the  railway  com- 

M*U)^^e?y^  paiiy  to  permit  its  train  to  stand  upon  the  cross- 

sengws:^       Ing,  you   may  consider  the  time;  whether  any 

convenience  train  was  due  upon  the  railroad  crossino^  defend- 
not  consider*  '^  .  .  >.     7     t 

e<t  ant  8  railroad;  the  position  of  the  baggage-room 

at  that  pointy  and  the  convenience  in  discharging  baggage 
and  express  there;  the  fact  of  the  connection  of  any  other 
railroad,  and  its  manner  of  conrfecting  with  defendant's  train; 
the  length  of  time  defendant's  train  stood  upon  the  crossing; 
the  stopping  of  all  trains  upon  both  roads  before  going  upon 
the  crossing;  and  all  other  facts  and  circumstances  elicited 
by  the  evidence." 

In  effect,  the  jury  are  told  by  this  instruction  that,  in  deter-  ^^ 

mining  the  question  whether  defendant  was  guilty  of  negli-  '  ^ 

gence  in  permitting  the  train  to  stand  upon  the  crossing,  I 

they  might  consider  the  fact  that  the  baggage  and  express  j 

matter  could  be  more  conveniently  discharged  at  that  point  J 

than  at  the  one  at  which  it  would  have  been  discharged  if  the  ^ 

train  had  not  been  stopped  until  all  of  the  cars  had  passed  | 

over  the  crossing.     This  is  clearly  wrong.     The  duty  which  "5 

defendant  owed  its  passengers  was  to  so  manage  the  train  as  '  ■ 

that  they  would  not  be  exposed  to  any  danger  which  human  ■'} 

foresight  and  care  could  apprehend  and  provide  against.    And  h 

the  question  whether  it  was  an  act  of  negligence  to  stop  the  I 

train  upon  the  crossing  depends  entirely  upon  whether  the 
passengers  were  thereby  exposed  to  such  danger;  and  in  deter-  ; 

mining  that  question  it  is  manifest  that  the  fact  that,  by  ^• 

stopping  the  train  at  that  point,  the  baggage  car  was  placed  * 

in  such  position  with  reference  to  the  baggage-room  as  that 
the  express  matter  and  baggage  could  be  conveniently  han- 
dled, is  entitled  to  no  consideration  whatever.     It  has  no  ten- 
dency to  prove  that  the  passengers  in  the  car  were  exposed  to  : 
such  danger  by  the  stopping  of  the  train  at  that  point,  or  to  ■ 
disprove  it.                                                                                                          v 

Another  instruction  given  at  defendant's  request  is  in  the  \ 
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lug  l«ingnage:  "The  only  act  that  plaintiff  charges 
re-  against  this  defendant  is  that  it  permitted  its 
state-  train  to  stand  upon  the  railway  crossing  at 
Mason  Citj^  Junction.  You  are  now  instructed 
ven  though  you  nnd  this  defendant  did  permit  its 
0  stand  upon  the  railway  crossing,  and  that,  while  so 
ig,  the  plaintiff  was  injured  by  the  train  or  cars  of 
r  company  running  into  the  train  in  which  plaintiff 
lis  of  itself  is  not  negligence;  and  upon  the  mere 
ig  of  this,  without  more,  the  plaintiff  is  not  entitled 
ver."  This  instruction  assumes  that  the  only  act  of 
3nce  complained  of  by  plaintiff  was  the  stopping  of 
in,  on  which  the  deceased  was  traveling  upon  the  cross- 
But  it  is  alleged  in  the  petition,  not  only  that  the  train 
gligently  stopped  upon  the  crossing,  but  that  the  cars 

other  company  were,  through  defendant's  negligence, 
i  to  run  into  and  collide  with  defendant's  train;  and 
vas  evidence  tending  to  prove  that  irregular  trains,— 
,  trains  that  were  not  run  upon  any  regular  schedule 
-frequently  passed  upon  the  other  road,  and  that  the 
igs  of  heavy  freight  trains  were  liable  to  break,  and 
r  that  means  escape  from  the  control  of  the  train-men, 
at  a  train  standing  upon  a  crossing  was  alway  in  some 

of  being  run  into  by  such  trains,  or  by  cars  which 
oken  loose  from  freight  trains. 

re  was  also  evidence  tending  to  prove  that  if*  a  flag- 
ad  been  sent  a  short  distance  west  of  the  crossing  be 

by  climbing  upon  the  cars  which  collided  with  the 
and  applying  the  brakes,  have  stopped  them  before  they 
i  the  crossing.  Plaintiff  had  the  right,  under  the 
igs  and  evidence,  to  have  the  jury  pass  upon  the  ques- 
hether  defendant  was  negligent  in  omitting  to  take 
'  precaution  to  protect  the  train,  while  it  stood  upon 
ossing,  from  dangers  of  the  character  of  that  which 
)ned  the  injury  complained  of.  The  instruction,  how- 
old  them  that  the  only  act  of  negligence  which  was 
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charged  against  defendant  was  that  it  permitted  its  t 
stand  upon  the  crossing.     It  is  clearly  erroneous, 
tions  are  urged  to  other  instructions,  but  we  do  not  d 
necessary  to  consider  them. 

II.  It  is  insisted  that  there  is  no  evidence  in  the 
that  the  instructions  were  excepted  to  by  plaintiff 

proper  time.     It  is  conceded  that  the  fol 

3.  PRACTICE        ^        *^ 

court-'new  words,  "  Given,  Exc.  by  plaintiff,"  or  other 
Strianloart^  equivalent  to  them,  are  indorsed  in  the 
respected.  writing  of  the  circuit  judge  on  the  mar 
each  of  the  instructions  given  at  defendant's  request 
point  urged  by  appellant  is  that  it  does  not  appea 
these  indorsements  were  made.  It  is  true,  doubtles 
plaintiff  was  not  entitled  to  a  new  trial  on  the  grour 
the  instructions  were  erroneous,  unless  he  took  except 
them,  either  when  they  were  given  or  within  three  daj 
the  verdict  was  returned.  Code,  §  §  2787,  2789,  and 
8  of  §  2837.  The  circuit  court,  it  will  be  borne  in 
sustained  the  motion  on  the  single  ground  that  it  had 
in  giving  these  instructions.  It  was  the  duty  of  the 
before  making  the  order,  to  ascertain  whether  the  exc( 
had  been  taken  in  proper  time.  As  the  indorsement 
made  by  the  judge,  he  knew,  of  course,  whether  the; 
made  at  the  time  the  instructions  were  given,  orsubseq 
to  that;  and,  in  the  absence  of  any  showing  to  the  co 
we  will  presume  that  they  were  taken  and  noted  < 
instrnctions  at  the  time  they  were  given. 

III.  In  addition  to  the  general  verdict,  the  jury  an 
certain  interrogatories  which  the  court,  at  defendant's  r 

submitted  to  them.     Among  these  were  t 
roads:  safe-  lowiuff:     "Had  defendant  any  warning  or 

tyofpas-  ^  J  in 

me^ureof  ^S^  ^^  *^®  coming  of  the  Milwaukee  can 
Ha^iug^'^oach  c^®^*  ^^  ^^v®  escaped?"  "Could  this  def 
oucpossing.  reasonably  have  expected  or  anticipated, 
the  circumstances,  that  some  cars,  without  any  one  in  c 
would  run  down  upon  the  crossing  as  they  did?"     Tli 
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itions  in  the  negative,  and  defendant  con- 
lings  determine  that  it  was  not  guilty  of 
:he  transaction  as  to  render  it  liable  for 
ed  of.  That  the  first  finding  determines 
igent  in  failing  to  remove  the  train  from 
le  danger  was  discovered,  is  certainly  true. 

to  the  efi>3ct  that  defendant  conld.  not 
ticipated,  under  the  circumstances,  that 
would  permit  its  cars  to  run  down  to  the 
n  collision  with  its  train  standing  npon 
ndant's  position  is  that  it  was  bound  to 

provision  against  such  dangers  only  as 
J  expected  to  arise  under 'the  circumstan- 
injury  complained  of  was  occasioned  by 
n  event  which  could  not  reasonably  have 
>pen  under  the  circumstances,  it  was  not 
;  to   make   provision    against  it.    This 

the  idea  that  the  carrier  is  bound  to 
ible  or  ordinary  diligence  and  care  for 
;enger.  But  this  is  not  the  extent  of  his 
to  the  most  exact  care  and  diligence  in 
;  for  the  safety  of  the  passenger.  He  is 
tsonable  provision  against  any  danger 
fht  can  anticipate.  It  is  his  duty  topro- 
>f  the  passengers  "  as  far  as  human  fore- 
o."  This  is  the  rule  on  the  subject  as 
rmer  adjudications  of  this  court.  Sales 
.,  4  Iowa,  547;  Frmk  v.  Coe^  4  Greene, 
uqice  St.  R'y  Co.,  53  Iowa,  278.  See, 
shua  (&  L.  R.  Corp,  4  Cush.,  400;  Eaton 
^o.y  11  Allen,  500;  Christie  v.  Origgs,  2 
)arr.,§§498,  504.. 

Qvenience  in  the  transaction  of  its  busi- 
efendant  stopped  its  train  upon  the  cross- 
ding  there  while  the  transfer  of  baggage 
''hile  standing  there  it  was  liable  to  be 
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rnn  into  by  the  trains  or  cars  of  the  other  road.  A  collision 
might  be  occasioned  either  by  the  negligence  of  the  employes 
of  the  other  company,  or  by  unavoidable  accident  in  the 
operation  of  its  trains.  As  defendant  chose  to  place  its  train 
in  that  position,  it  was  under  obligation  to  make  provision 
for  the  protection  of  the  passengers  on  its  train  against  the 
dangers  incident  to  fhe  situation.  It  may  be  that  defendant 
could  not  " reasonably  have  anticipated"  that  the  employes 
of  the  other  company  would  be  negligent,  or  that  an  accident 
would  happen  which  might  cause  an  injury  to  its  train  while  in 
that  position.  Still,  if,  according  to  human  experience  and 
observation,  an  injury  similiar  to  the  one  in  question  was  liable 
to  occiir  to  a  train  in  that  situation,  it  was  bound  to  make 
reasonable  provision  against  the  danger.  The  special  finding 
by  the  jury,  therefore,  does  not  necessarily  determine  that 
defendant  is  not  liable  for  the  injury. 

IV".     Another  positon  urged  by  appellant  is  that  the  proxi- 
mate cause  of  the  injury  was  the  act  of  the  employes  of  the 
^  Chicago,  Milwaukee  &  St.  Paul  Company  in  per- 

injarytopas-  mitting  the  cars  which  came  in  collision  with  the 
sender;  negl I-  » 

mate^causo*^  train  to. escape  from  their  control  and  run  down 
immaterial,  ^j^^  grade  to  the  crossing;  and  that,  conceding 
that  its  act  in  permitting  the  train  to  stand  on  the  crossing, 
without  taking  any  precaution  against  the  danger,  was  neg- 
ligent, still,  as  that  was  not  the  immediate  cause  of  the 
injury,  but  was  entirely  independent  of  the  act  which  did 
cause  it,  it  is  not  liable  therefor.  But  this  claim,  we  think, 
misconceives  the  real  ground  upon  which  the  carrier  is  held 
liable  for  an  injury  sustained  by  the  passenger.  The  duty  of 
the  carrier  to  make  provision  for  the  safety  of  the  passenger 
grows  out  of  the  contract  between  the  parties;  and  if  he  fails, 
even  through  negligence,  to  perform  that  duty  and  the  pas- 
senger suffers  an  injury  in  consequence  of  such  failure,  the 
carrier  is  held  liable  therefor,  on  the  ground  that  his  negli- 
gence constitutes  a  breach  of  his  undertaking.  It  may  be 
conceded,  then,  that  the  injury  would  not  have  occurred  but 
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state  giving  a  remedy  for  such  injury;  and  that  the  only 
action  which  can  be  maintained  by  the  representatives  of  a 
decedent  on  account  of  the  injuries  which  occasioned  his 
death  is  on  the  right  of  action  which  accrued  to  him  before 
his  death,  and  which  survives  under  the  provisions  of  section 
2525  of  the  Code. 

We  do  not  find  it  necessary  to  determine  whether  this 
position,  that  the  statutes  of  the  state  give  no  remedy  for  the 
death  of  a  human  being,  is  sound  or  not.  It  is  conceded 
that,  if  a  cause  of  action  accrued  in  favor  of  Carter  for  the 
injury  which  caused  his  death,  it  survived,  and  may  be  main- 
tained by  his  representatives.  And,  in  our  opinion,  the 
special  finding  does  not  determine  that  such  cause  of  action 
did  not  accrue  to  him  before  his  death.  The  finding  is  that 
"his  death  was  of  that  nature  commonly  known  as  instant 
death."  A  death  is  not  necessarily  instantaneous  in  fact 
because  it  is  of  that  nature.  If  the  injury  which  caused  the 
death  is  necessarily  fatal,  and  death  results  in  a  few  moments 
from  it,  it  would  no  doubt  be  commonly  called  an  instant 
death;  but,  as  the  person  survived  the  injury  for  that  brief 
period,  it  cannot  be  said  that  the  death  was  instantaneous. 
The  evidence  shows  that  Carter  survived  the  injury  for  a  few 
moments.  He  was  not  found  for  some  time  after  the  colli- 
sion occurred,  but  life  was  not  extinct  when  he  was  found. 
He  still  breathed,  although  he  died  before  he  could  be 
removed  from  the  wreck.  His  death,  then,  was  not  simul- 
taneous with  the  injury  which  caused  it.  It  was  not,  in  fact, 
instantaneous,  although  of  the  character  commonly  known  or 
designated  as  instant  death.  As  he  lived  after  the  injury,  we 
are  of  the  opinion  that,  if  it  was  occasioned  by  the  negli- 
gence of  the  defendant,  a  cause  of  action  therefor  accrued 
in  his  favor.  It  can  make  no  difference,  we  think,  that  the 
period  of  time  between  the  injury  and  his  death  was  short. 
In  determining  whether  a  cause  of  action  accrued  to  him, 
the  test  is  whether  he  lived  after  the  injury,  and  not  the 
length  of  time  he  lived  thereafter.  If  he  survived  the  injury 
Vol.  LXVIII— 31 
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ingle  moment,  the  cause  of  action  accrued  to  liim 
y  as  it  would  have  done  if  he  had  lived  for  a  month 
hereafter.  This  view  is  sustained  by  the  following 
>:  Ilollenheck  v.  Berkshire  R.  Co.^  9  Cash., 
croft  V.  Boston  cfe  W.  R.  Corp,^  11  Allen,  34r; 
V,  Standard  Sugar  Refinery^  125  Mass.,  90. 
he  jury  were  required*  to  answer  tlie  following 
:)ries:  "Where  was  the  deceased  when  the  colli- 
sion occurred, — in  the  car,  on  the  car  platform, 
or  upon  the  ground?"  "Was  it  the  part  of  a 
prudent  person  to  occupy  the  position  he  [the 
,  deceased]  occupied  at  the  time  of  the  accideutr 
The  answer  to  the  first  interrogatory  was:  "On 
rm,  we  think;"  and  to  the  second:  "We  don't 
position  he  occupied."  Counsel  for  defendant  con- 
as  the  burden  was  on  plaintiff  to  show  affirmatively 
1  testate  was  not  guilty  of  any  negligence  which 
d  to  the  injury,  he  is  not  entitled  under  these  fiud- 
jcover;  and  consequently  a  new  trial  should  not 
awarded  him.  As  we  have  already  seen,  certain 
IS,  given  by  the  court,  were  erroneous,  and,  as  the 
rdict  was  undoubtedly  influenced  by  these  instriic- 
utiff  is  entitled  to  a  new  trial,  unless  the  special 
etermine  definitely  that  he  is  not  entitied  to  recover, 
y  had  found  specially  that  the  decedent  was  guilty 
mce  which  contributed  to  the  injury,  defendant 
loubtedly  have  been  entitled  to  judgment,  notwith- 
he  erroneous  instructions,  as  they  did  not  i*elate  to 
ion,  and  could  not  have  misled  the  jury  as  to  it; 
had  found  that  plaintiff  had  failed  to  prove  that 
ite  did  not,  by  any  want  of  care  on  his  part,  con- 
the  injury,  perhaps  the  same  result  would  follow, 
den  was  on  him  to  prove  the  absence  of  all  con- 
negligence. 

ik,  however,  that  the  special  findings  in  question 
ermine  either  that  Carter  was  guilty  of  contribu- 
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tory  negligence,  or  that  plaintiff  had  failed  to  prove  that  he 
was  not  guilty  of  such  negligence.     They  determine  simply  , 

that  the  jury  was  left  in  doubt  by  the  evidence  as  to  the 
position  in  which  he  was  at  the  time  of  the  collision.  The 
proof  was  that  he  was  found  under  the  rear  trucks  of  the  car. 
which  had  been  detached  from  the  body  of  the  car  as  it 
turned  over  on  its  side.  It  is  clear  that  he  must  have  been  ' 
either  on  the  rear  platform  or  on  the  ground  near  it  when 
the  collision  occurred,  but  there  is  no  evidence  as  to  when  he 
went  out  of  the  car.  He  may  have  been  in  the  exercise  of 
reasonable  care  in  either  position.  The  reasonable  inference 
from  the  circumstances  is,  either  that  while  in  the  car  he 
learned  in  some  manner  that  the  accident  was  about  to  occur, 
and  attempted  to  escape  by  the  rear  door  and  was  caught  in 
the  wreck,  or  that  he  had  gone  out  of  the  car  for  some  pur- 
pose before  the  collision,  and  was  standing  either  on  the  plat- 
form or  on  the  ground  near  it  at  the  time  it  occurred.  If 
the  former  is  the  case,  he  did  what  the  great  majority  of  men 
would  probably  have  done  under  like  circumstances.  Or  if 
he  had  gone  out  of  the  car  for  some  purpose  of  his  own 
before  the  collision  occurred,  the  fact  that  he  was  on  the  plat- 
form or  on  the  ground  is  not  necessarily  evidence  of  negligence 
on  his  part.  In  doing  so  he  did  simply  what  is  done  every  day 
by  prudent  and  careful  travelers  on  railroads.  The  danger 
of  the  situation  was  created,  not  by  the  act  which  he  was 
doing,  but  by  the  occurrence  of  a  circumstance  entirely  inde-  ^ 

pendent  of  that,  and  which  was  not  to  be  anticipated  by  him  >1 

in  the  ordinary  course  of  events.     Whether  it  was  an  act  of  ,-j 

negligence,  then,  for  him  to  be  on  the  platform  or  on  the  ':'t\ 

the  ground  at  the  time  of  the  collision  depends  upon  whether  ^| 

he  knew,  or  in  the  exercise  of  ordinary  care  might  have  .^ 

known,  of  the  threatened  danger  in  time  to  have  avoided  the  ^^ 

injury;  and  this  will  be  a  question  for  the  jury  to  determine  J1 

from  all  the  circumstances  of  the  transaction.  ^^ 

All  we  determine  is  that  the  special  finding  by  the  jury,  .'J 

that  the  position  occupied  by  him  at  the  time  of  the  collision 
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by  which  she  was  thrown  into  the  water  and  drowned.  The 
interval  of  time  between  the  overturning  of  the  boat  and  the 
death  of  the  intestate  was  greater,  perhaps,  than  that  which 
elapsed  between  the  collision  in  question  and  the  death  of 
Carter,  and  a  majority  of  the  court  were  of  the  opinion  that 
a  cause  of  action  did  not  accrue  in  favor  of  the  deceased 
for  the  injury. 

Our  holding  in  the  foregoing  opinion  is  clearly  not  in  accord 
with  that  view.  If  it  could  be  said  that  that  holding  estab- 
lished a  rule  of  property,  we  would  not  perhaps  be  justified 
now  in  questioning  its  correctness,  however  unsatisfactory  it 
might  appear  to  us  to  be.  But  the  question  is  not  of  that 
character.  No  property  rights  or  interests  are  affected  by  it, 
and  the  position  appears  to  us  to  be  so  clearly  untenable  that 
we  think  it  ought  not  to  be  adhered  to.  The  reasoning  of 
Judge  Cole,  who  wrote  the  opinion,  but  did  not  concur  in  the 
conclusion,  appears  to  us  to  be  conclusive  on  the  question; 
and,  in  addition  to  what  is  said  by  him  in  the  opinion,  we 
deem  it  necessary  only  to  add  that  it  seems  to  us  impossible 
(unless  such  result  is  produced  by  operation  of  positive  stat- 
ute, or  follows  as  a  consequence  of  the  judgment  of  a  compe- 
tent court)  that  there  should  be  a  termination  of  the  legal 
risrhts  of  an  individual  before  his  death.  So  Ions:  as  his  life 
lasts,  he  is  under  the  prote^ion  of  the  law,  and  retains  every 
right  and  benefit  granted  by  it  The  estate  of  the  decedent, 
Carter,  did  not  descend  to  his  representatives  until  his  death. 
Until  that  moment  it  was  vested  in  him.  He  was  capable, 
during  the  brief  period  that  elapsed  between  the  injury  and 
his  death,  of  taking  by  inheritance.  If  a  weaker  person  than 
he  had  been  involved  in  the  same  catastrophe,  and  had  lost 
his  life  by  the  same  means,  the  law,  for  the  purpose  of  fixing 
the  course  of  descent,  would,  in  the  absence  of  proof  on  the 
question,  have  presumed  that  he  survived  the  weaker  individ- 
ual. It  would  have  recognized  that,  for  that  brief  moment, 
he  was  vested  with  a  perfect  right  to  the  property,  and  would 
have  disposed  of  it  accordingly;  and  if  the  injury  suftered  by 
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an  equitable  divisioa  of  the  assets,  as  by  law  they  ^ 
to  do.  Tie  therefore  prays  for  aa  order  that  they  be 
to  meet  the  directors  of  the  independent  district 
snch  division,  and  tliat,  in  case  they  fail  to  agree 
appoint  three  arbitrators.  Tlie  court  made  an  or4 
respective  boards  meet  and  make  an  equitable  di 
made  no  order  in  respect  to  an  arbitration.  The 
appeal. 

Sell  c6  Palmer^  for  appellants. 

Van  Wageneih  cfe  McMillan^  for  appellee. 

Adams,  Ch.  J. — The  directors  of  the  independt 
of  Rock  Valley  came  in,  and  were  made  defendant 
satisfied  with  the  order  and  judgment  of  the  c 
defendants,  the  directors  of  the  district  townshij: 
complain  because  they  deny  that  they  refused  tc 
make  an  equitable  division  of  the  assets,  as  the  plai 
On  the  other  hand,  they  aver  that  they  did  repea 
with  the  directors  of  the  independent  district,  and  I 
an  equitable  division  of  the  assets,  but  that  they  m 
to  agree;  and  we  have  to  say  that  the  evidence  ful 
their  averment  in  this  respect.  Tliey  were  not  in 
unless  it  may  be  for  failure  to  appoint  arbitrators. 

The  provision  of  law  governing  the  case  is  secti< 
the  Code.     It  is  not  necessary  to  set  out  the  who 
That  part  providing  for  the  action  of  the  boards 
words:     "  The  respective  boards  of  directors  shall  in 
after  sucli  organization  make  an  equitable  division  ( 
existing  assets  and  liabilities  between  the  old  and  ne 
and,  in  case  of  a  failure  to  agree,  the  matter  may 
by  arbitrators  chosen  by  the  parties  in  interest."     Ti 
shows  that  there  was  a  failure  to  agree,  and  the  par 
we  think,  have  chosen  arbitrators.     There  was  ev 
think,  tending  to  show  that  the  failure  to  choose 
was  attributable  to  the  fault  of  the  directors  of  I 
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we  are  not  prepared  to  say  that  they  did  not 
;ble  to  an  action  of  mandamus  to  compel  them 
>h  duty.  Bat  this  action  is  not  brought  for 
Under  the  evidence  we  do  not  think  tbat  there 
ground  for  an  action  of  7nandamu8.  It  follows 
union,  the  judgment  must  be 

Bevsbsed. 


Smith  v.  Tbamel. 

Note:  FORGED  signature:  rvtipication:  facts  hot 
o.  Where  a  party  whose  name  had  been  forged  to  a  note, 
sked  by  the  holder  whether  he  had  authorized  the  writing? 
answered  evasively,  but  clearly  intimated  that  he  had  not, 
he  holder  that  the  note  would  be  paid,  held  that  he  did  not 
J  the  sig^natare,  and  make  himself  liable  in  an  action  on  the 

•:  PROMISE  to  pat:  estoppel.  An  oral  promise,  made 
I  name  has  been  forged  to  a  note  to  pay  the  note,  is  bat  a 
ly  the  debt  of  another,  within  the  meaning  of  the  statute  of 
such  promise  cannot  estop  the  promisor  from  denying  the 
9  signature. 

ppeal  from  Jasper  District  Court. 

Wednesday,  Apbil  7. 

n  a  promissory  note  given' for  money  borrowed 
I  M.  Tramel,  and  signed  by  him,  and  purporting 
by  the  defendant,  W.  A.  Tramel.  The  latter 
)  signed  the  note,  or  authorized  any  one  to  sign 
ira.  The  plaintiff,  by  reply,  averred  that  the 
iiied  his  signature  to  the  note;  also  that  he 
ay  it;  and  also  that  he  was  estopped  by  his  con- 
lying  the  genuineness  of  his  signature.  There 
the  court,  and  judgment  was  rendered  for  the 
e  defendant  appeals. 
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Winslow  (&  Variiumj  for  appellant. 

Ryan  <&  MoElroy^  for  appellee. 

Adams,  Ch.  J. — The  evidence  shows,  and  the  counsel  for 
the  plaintiff  concede,  that  the  defendant's  signature  was 
forged.  They  seek,  however,  to  recover  upon  the  note  upon 
two  grounds:  Firsts  n^on  the  ground  that  the  defendant 
ratified  and  adopted  the  signature;  and,  aecond^  upon  the 
ground  that  he  estopped  himself  from  denying  that  it  was 
genuine. 

Much  is  said  about  an  oral  contract  to  pay  the  note;  but 
the  action  is  brouglit  simply  upon  the  note,  and  not  upon 
such  oral  contract,  and  we  have  only  to  consider  the  question 
in  respect  to  ratification,  and  the  question  in  respect  to  estop- 
pel. 

I.  It  is  contended  by  the  defendant  that  an  act  of  forgery 
cannot  be  ratified.  Upon  this  question  we  have  to  say  that 
1.  PROMTS-  there  appears  to  be  a  conflict  in  the  decisions. 
fowdTi^ia-  But  we  do  not  need  to  determine  the  question, 
tion:  Scta^^  We  think  that  there  was  no  evidence  tending  to 
uuR.  show  an  intention  to  ratify  the  forgery.     It  seems 

to  be  assumed  that  the  forgery  was  committed  by  Joseph  M. 
Tramel,  a  brother  of  the  defendant,  and  principal  maker  of 
the  note.  Before  the  note  became  due,  the  plaintiff  became 
informed  in  some  way  that  there  was  some  question  in  regard 
to  the  genuineness  of  the  signature.  The  plaintiff,  upon 
seeing  the  defendant,  asked  him  this  question:  "  Mr.  Tramel, 
did  you  sign  that  note  with  your  brother?"  To  this  defend- 
ant answered:  "  I  don't  want  to  be  quizzed  too  much;  but 
you  shall  have  your  pay."  The  plaintiff  then  pressed  him 
further.  He  said  to  him.  "  It  is  necessary  for  mo  to  know. 
I  want  a  direct  answer  to  the  question  from  you  whether  you 
signed  that  note  or  not."  The  defendant  answered :  ''  I  never 
saw  that  note  before,  but  you  shall  have  your  pay  all  the  same." 
Again  the  defendant  said:    "You  keep  still,  and  you  shall 
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jy  the  same  as  if  I  signed  it."  He  said,  also: 
in  old  man.  He  has  never  had  any  trouble  in 
would  bo  a  sore  thing  for  him.  I  ain  afraid 
lim  crazy."  At  another  time  the  plaintiff 
Jant  about  Joseph's  authority.  Tlie  question 
lese  words:  "  Have  you  given  him  authority 
ne  down  there?"  He  replied:  '' It  did  not 
ence;  if  you  get  your  pay,  that  is  all  that  is 

Bfendant  said  that  it  would  make  his  father 
ctly  intimated  that  the  note  was  a  forgery, 
ally  a  repudiation  of  authority,  and  we  see 
jate  that  he  intended  to  adopt  his  brother's 

He  doubtless  expected  that  the  note  would 
ly  be  that  he  intended  to  assist  his  brother  if 
t  this  is  quite  diflerent  from  an  intention  to 
is  contract.  If  he  had  gone  so  far  as  to  prom- 
ote, we  could  not  infer  that  he  intended  any- 
1  to  bind  himself  by  his  oral  promise.  There 
3S  where  a  failure  to  repudiate  an  act  may  be 
itification.  Where  one  person  assumes  to  act 
another,  and  for  his  benetit,  and  in  pursuance 
agency  makes  a  contract  in  the  other's  name, 
ess  be  the  duty  of  the  latter  to  repudiate  the 
'  within  a  reasonable  time  after  hearing  of  the 
'.  But  in  this  case  there  was  no  assumed 
3s,  as  we  have  said,  there  was  a  virtual  repu- 
lefendant,  because  there  was  a  distinct  intima- 
te was  forged. 

ne  now  to  the  question  as  to  whether  the 
ped  himself  from  denying  that  his  signature 

genuine.  It  is  said  that  the  plaintiff,  in 
ince  upon  what  the  defendant  said,  gave  the 
[er  of  the  note  indulgence,  and  lost  an  oppor- 
it.  But  there  was  no  estoppel  unless  the  plaint- 
position  for  the  worse  in  just  reliance  upon  what 
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the  defendant  said.  !N^ow,  what  the  defendant  said  amounted 
either  to  an  expression  of  an  opinion  that  the  maker  of  the 
note  would  pay  it,  or  else  it  was  a  promise  that  he  himself 
would  pay  it.  It  is  not  pretended,  of  course,  that  the  words 
used,  if  taken  as  an  expression  of  an  opinion,  would  consti- 
tute an  estoppeh  The  pretense  is  that  the  words  amounted 
to  a  promise  that  he  would  himself  pay  the  note.  But  an 
oral  promise  to  pay  the  debt  of  another  cannot  constitute  an 
estoppel.  If  it  could,  all  the  mischief  would  be  let  in  at  once 
which  the  statute  of  frauds  was  designed  to  prevent.  It  is 
contended,  to  be  sure,  that  the  oral  promise  is  to  be  taken  in 
connection  with  the  forged  signature.  But  if  the  signature 
was  forged,  it  went  for  nothing,  and  the  oral  promise  to  pay 
was  like  any  other  oral  promise  to  pay  the  debt  of  another. 
If  the  plaintiff  relied  upon  it,  and  changed  his  position  for 
the  worse,  the  case  was  like  that  of  any  other,  where  reliance 
is  placed  upon  such  oral  promise. 

In  our  opinion  the  judgment  of  the  district  court  cannot  be 
sustained. 

Revbbsed. 
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Bailroads:  contract  to  furnish  cars:  authority  of  station  i  68  ml 

AOBNT.    Where  a  railroad  company  authorizes  a  station  agent  to  con-  '-^^  ^^ 

tract  for  the  transportation  of  perishable  property  (potatoes  in  this  case)  |i09  554 

at  a  g^ven  rate,  such  authority,  unless  restricted  by  some  rule  or  instruc-  ^  *^| 

tion  of  the  company,  carries  with  it  the  power  to  bind  the  company  by  ftis^yil 

an  agreement  to  furnish  cars  for  such  transportation  on  a  specific  day.  130  383 


:   APPARENT  AUTHORITY  OF   STATION   AGENT:    NOT   LIMITED  Blf 

8KCBET  INSTRUCTIONS.  A  railroad  company,  by  placing  an  agent  in 
charge  of  its  business  at  a  station,  and  empowering  him  lo  contract  foi 
the  shipment  of  property,  holds  him  out  as  possessing  the  power  to  con- 
tract with  reference  to  all  the  necessary  and  ordinary  details  of  the  bus* 
iness,  including  the  authority  (in  this  case)  to  contract  to  furnish  can 
for  the  shipment  of  perishable  property  by  a  day  named;  and  the  com* 
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ber,  and  that  oa  that  day  plaintiff  had  the  property  at  said 
station  ready  for  delivery,  and  there  offered  to  deliver  it  to 
defendant,  and  demanded  that  defendant  then  receive  and 
ship  the  same,  but  that  defendant  neglected  and  refused  to 
furnish  storage  or  cars  for  the  transportation  thereof,  or  to 
ship  the  same,  by  reason  of  which  plaintiff  was  compelled, 
for  his  own  protection  against  damage,  to  find  storage  for  the 
property  in  as  convenient  a  place  as  possible,  in  the  vicinity 
of  defendant's  depot  at  said  station,  and  that  ho  used  due  dil- 
igence in  protecting  the  same,  and  that  from  day  to  day  there- 
after he  requested  defendant  to  receive  and  ship  the  property, 
hut  that  it  neglected  and  refused  to  do  so  until  the  second 
day  of  November  following,  when  it  furnished  cars,  and 
demanded  of  plaintiff  that  he  at  once  load  the  property  upon 
them,  which  he  did,  and  that,  owing  to  the  coldness  of  the 
weather  at  the  time,  ten  bushels  of  the  potatoes  were  frozen 
before  the  cars  were  loaded,  and  were  thrown  away ;  that  said 
cars  were  not  moved  until  the  next  day,  and  when  the  prop- 
erty arrived  at  its  destination  it  was  injured  and  damaged  by 
freezing  to  such  extent  as  that  it  was  nearly  valueless. 
And  it  is  charged  that  the  loss  was  occasioned  by  defendant's 
failure  and  refusal  to  receive  and  transport  the  property 
until  the  season  was  so  advanced  that  it  was  necessarily 
exposed  to  frost.  There  was  a  verdict  and  judgment  for 
plaintiff.     Defendant  appeals. 

W.  A.  Royt  and  Nolle  cfe  TJpdegraff^  for  appellant. 

Blair  (&  JVomSy  for  appellee. 

Reed,  J. — Plaintiff  claims  to  have  made  the  alleged  verbal 
contract  with  defendant's  station  agent  at  Enfield.  The  agent 
,  „_,  was  examined  as  a  witness,  and  testified  that  he 

Sactto* to-"  ^^^  °^*  agree  to  have  cars  at  the  station  to  ship 
aufeo*n^  of  ^b^  potatoes  to  Denison  at  any  definite  time, 
station  agent,  ^j^^j.^  ^^  evidence,  however,  which  would  war- 
rant  the  finding  that  he  did  agree  that  the  necessary  cars  for 
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ansportation  of  the  potatoes  would  be  at  Enfield  on  the 
:eenth  of  October,  and  that  he  would  receive  and  ship 
on  that  day.  It  is  undisputed  that  on  the  thirteenth 
tober  he  informed  plaintiff  that  he  coiild  give  him  a 
f  83  cents  per  100  jwunds  on  potatoes,  by  the  car  load, 
unison,  Texas,  and    that    plaintiff  accepted    that  rate. 

this  arrangement  was  entered  into,  plaintiff  made 
rements  with  the  farmers,  from  whom  he  purchased  the 
^es,  to  deliver  them  at  Enfield  on  the  17th,  and  on  that 
B  received  at  the  place  a  sufficient  quantity  to  load  two 
mt  defendant  did  not  on  that  day  have  cars  at  that  sta- 
n  which  to  load  them.  Plaintiff  thereui>on  stored  a 
•n  of  the  potatoes  in  a  cellar,  and  the  balance  in  an  ele- 
and  warehouse  convenient  to  the  depot.  Between  that 
id  the  second  of  November  he,  on  a  number  of  occas- 
requested  the  station  agent  to  receive  and  sliip  them, 
irs  were  not  furnished  for  their  transportation  until  the 
date.  On  that  day  he  was  informed  by  the  agent  that 
irs  were  at  the  station,  on  which  he  could  load  thepota- 
but  if  they  were  not  loaded  in  time  to  be  sent  out  on 
»xt  train,  which  would  pass  that  station  on  the  morn- 
'  the  3(1,  the  cars  would  be  sent  back  empty.  He  accord- 
loaded  thehi  on  that  day,  and  they  were  sent  forward 
!xt  morning.  Before  they  were  sent  forward,  however, 
s  required  to  and  did  pay  the  freight  to  their  destina- 
md  the  agent  issued  to  him  a  bill  of  lading  by  which 
lant  undertook  to  transport  the  property  to  Davenport, 
5  state,  which  is  the  end  of  its  line,  and  there  deliver  it 
onnecting  carrier.  This  bill  of  lading  also  recited  that 
•operty  was  received  at  the  owner's  risk.  The  weather 
arm  and  pleasant  on  the  seventeenth  of  October,  and  so 
lued  until  about  the  30th,  when  it  turned  cold,  and 
the  potatoes  were  loaded  upon  the  cars  it  was  freezing, 

remained  quite  cold  until  after  the  cars  were  sent  for- 

Tlie  potatoes  were  covered  in  the  cars  with  straw  and 

Bts;  but  when  they  arrived  at  Denison    it   was   found 
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that  they  had  been  badly  frozen,  and  much  the  greater  part 
of  them  were  rendered  entirely  worthless.  Plaintiff  first 
applied  to  the  agent  for  information  as  to  the  freight  charges 
to  Denison  before  he  purchased  the  potatoes,  and  the  latter 
communicated  with  defendant's  general  freight  agent  on  the 
subject,  and  the  rate  of  83  cents  per  100  was  offered  to  plaint- 
iff, in  compliance  with  instructions  given  by  him  to  the  sta- 
tion agent. 

Tlie  cars  on  which  the  potatoes  were  shipped  belonged  to 
the  carrier  whose  line  connected  with  defendant's  line  at  Dav- 
enport, and  the  custom  of  the  companies  was,  when  freight 
was  to  be  received  on  defendant's  line  for  transportation  over 
the  line  of  the  connecting  company,  for  the  latter  to  furnish 
the  cars  on  which  to  load  the  same  at  the  place  of  shipment, 
and  the  failure  of  defendant  to  deliver  cars  at  an  earlier  date 
for  the  shipment  in  question  was  occasioned  by  the  failure  of 
the  connecting  company  to  furnish  them.  The  district  court 
instructed  the  jury  that,  before  plaintiff  would  be  entitled  to 
recover,  he  must  prove  either  (1)  that  the  station  agent  had 
express  authority  from  defendant  to  make  the  alleged  parol 
contract;  or  (2)  that  be  was  held  out  by  defendant  as  possess- 
ing such  authority;  or  (3)  that  defendant,  with  full  knowledge 
of  the  facts,  had  ratified  the  contract.  Defendant  excepted  to 
this  instruction.  It  also  objected  to  the  evidence  offered  to 
establish  the  making  of  the  contract  by  the  agent,  on  the 
ground  that  his  authority  was  not  shown.  The  overruling  of 
this  objection,  and  the  giving  of  this  instruction,  are  now 
assigned  as  error. 

It  is  contended  that  there  was  no  evidence  which  had  any 
tendency  to  prove,  either  that  the  agent  had  authority  to 
make  the  alleged  contract,  or  that  he  was  held  out  as  having 
such  authority,  or  that  defendant  had  ratified  the  contract. 
In  a  former  opinion  filed  in  the  case  we  sustained  this  view. 
A  rehearing  was  granted,  however,  and  upon  a  re-examina- 
tion of  the  record  we  have  reached  the  opposite  conclusion. 
The  agent,  it  is  true,  testified,  in  general  terms,  that  he  had 
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thority  to  make  coatracts  with  shippers  for  cars  at  a 
te   day.      He  did   not   testify,  however,  that  he  was 
cted  in  that  regard   by   special  instructions  from  bis 
)yer,  or  by  any  general  rule  of  the  company.     His  state- 
may  have  been  the  mere  expression  of  his  opinion  or  con- 
•n   as   to  the  extent  of  his  authority.     At  least,  it  is 
3tible   of    that   construction,   and   it   is  by  no  means 
jsive  on  the  question.     As  stated  above,  he  wasempow- 
)y  the  general  freight  agent  of  defendant  to  contract  for 
ansportation  of  such  property  as  plaintiff  desired  to  ship 
nison,  Texas,  at  83  cents  per  100  pounds.    This  instruc- 
vas  given  in  contemplation  of  the  fact  that,  as  the  prop- 
vas  to  be  delivered  to  the  connecting  carrier  for  traus- 
tion  over  its  line,  it  should  be  loaded  upon  cars  belong- 
)  that  company.     It   therefore   necessarily   empowered 
o  contract  for  the  shipment  at  a  future  date.     It  was 
;iven  in  contemplation  of  the  nature  of  the  property  to 
ipped;  and,  in  the  absence  of  special   instructions  or 
etions,  empowered  him  to  make  such  contracts,  as  to  the 
of  shipment,  as  the  nature  of  the   property    required. 
3se  the  company  should  authorize  an  agent  to  contract 
a  shipper  for  the  transportation  of  fresh  meat  to  a  dis- 
narket  in  hot  weather.     It  would  hardly  be  contended, 
;h  case,  that  the  agent  was  not  empowered   to  contract 
he  property  should  be  carried  in  a  car  specially  adapted 
J  transportation  of  that  kind  of  property,  or  that  he  was 
ithorized  to  bind    his   principal    by    an   agreement  to 
e  and  transport  it  at  a  particular  time.      The  authority 
ke  the  engagement,  if  unrestricted,  would  carry  with  it 
3\ver  to  contract  with  reference  to  all  the  details  of  the 
iction.     The  property  in  question  was  not  as  perishable, 
ps,  as  a  car  load  of  fresh  meat  would  be  in  midsummer. 
18   liable,  however,  to   be   greatly   injured  or  entirely 
»yed  by  freezing.     When  the  agent  was  empowered  to 
ict  for  its  transportation,  weather  sufficiently  cold  to 
)  or  destroy  it,  if  not  properly  protected,  was  liable  to 
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occur  at  any  time.  It  was  therefore 
anee  to  the  shipper  that  a  definite  tin 
the  shipment;  and  unless  the  power  o 
by  some  rule  or  instruction  of  the  c 
conferred  upon  him  to  contract  for  th 
property  carried  with  it  the  power  to 
with  reference  to  the  time  when  it  s 
shipped  as  the  necessities  of  the  case 
trict  court  was  therefore  warranted  in 
the  question  whether  he  had  express  a 
alleged  contract. 

It  was  also  warranted  in  subraittinj 
he  was  held  out  by  defendant  as  authc 

2. :  ap.     tract.     He  was  the  only 

[KrUy  of'sta-  company  at  that  station. 
no"iSute(i  for  the  purpose  of  transaci 
aiructions.  place.  He  was  authonz 
name,  for  the  transportation  of  propei 
tion,  and  had  authority  to  receive  it  fi 
had  the  right  to  assume,  in  the  absent 
contrary,  that  he  had  authority  from  1 
for  the  doing  of  whatever  was  reaso 
done  in  the  shipment  of  such  propen 
charge  of  its  business  at  that  station 
to  contract  for  the  shipment  of  such 
out  as  possessing  the  authority  to  cont 
the  necessary  and  ordinary  details  of 
the  range  of  that  business,  he  was  a  . 
Railways,  141. 

We  are  aware  that  what  is  here  sa 
with  our  holding  in  Wood  v.  Chicag 
59  Iowa,  196.  We  entertained  such 
as  to  the  correctness  of  our  holding 
announced  to  counsel,  when  this  rehe 
we  would  review  the  question  upon  \ 
conclusion  is  that  that  case,  in  so  fai 
Vol.  LXVIII— 32 
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idant,  for  the  purpose  of  defeating  its  liability  upon  a 
•act  made  by  a  station  agent  within  the  apparent  scope 
8  authority,  may  show  that  in  making  it  the  agent  acted 
olation  of  instructions  of  which  the  shipper  had  no 
!e,  ought  not  to  be  followed.  Shippers,  as  a  rale,  are 
ired  to  deal  with  these  agents  in  making  contracts  for 
hipment  of  property.     They  are  agents  of  the  con.pany's 

selection,  and  are  employed  to  represent  and  act  for  it; 
:o  hold  that  contracts  entered  into  by  them,  within  the 
rent  scope  of  their  authority,  may  be  defeated  by  secret 
ations  upon  their  authority,  would  impose,  in  many  cases, 
grievous  hardships  upon  those  who  arc  compelled  to 
with  them.  The  soundest  considerations  of  public  pol- 
emand  that  the  rule  should  beotherwise;  and  this  viewis 
sustained  by  the  authorities.    See  2  Redf.  Railways,  139- 

Hutch.  Carr.,  §  269;  Deming  v.  Grand  Trunk  li.  Co,, 
L  H.,  455;  Fruitt  v.  Hannibal  <&  St.  J.  R'y  Co.^^i 
527;  Harrison  v.  Missouri  Pac.  IVy  Co,,  74  Mo.,  364. 

the  view  we  have  taken  of  the  question  already  dis- 
d,  the  question  whether  there  was  any  evidence  of  a  sub- 
mt  ratification  by  defendant  of  the  acts  of  the  agent  is 
rery  material.  But,  without  discussing  that  question, 
lay  say  that,  in  our  opinion,  there  was  evidence  which 
'  entitled  plaintiff  to  have  it  submitted  to  the  jury. 

The  district  court  instructed  the  jury  that,  if  plaint- 
is  guilty  of  any  negligence,  or  want  of  ordinary  care  in 
-:  neg.  loading  the  potatoes,  which  contributed  to  the 
ng  injury  and  damage  of  which  he  complains,  he 
iryneg-  could  uot  rccovcr.     Counscl  for  defendant  conccde 

e:  ques-     ,  ,      ,  .  ,  ,  .  .  , 

>p  Jury,  that  the  instructions  on  this  question  are  abstractly 
ct.  They  contend,  however,  that  upon  the  undisputed 
nee  the  court  should  have  ruled  that,  as  matter  of  law, 
tiff  was  guilty  of  such  negligence  in  loading  the  pota- 
>n  the  cars  at  the  time  he  did  load  them  as  defeated  his 
to  recover  for  any  injury  which  occurred  to  them  after 
;ime.     As  stated  above,  the  weather  was  cold  and  freezing 
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at  the  time  the  cars  were  loaded.  Some  of  the  potatoes  wl 
were  stored  in  the  warehouse  were  already  frozen.  Plain 
at  the  time,  expressed  to  the  station  agent  some  appreh 
sion  that  they  would  freeze  if  loaded  at  that  time.  But 
agent  gave  it  as  his  opinion  that  they  could  be  protec 
from  freezing  if  properly  covered  in  the  cars  with  str 
Plaintiff  did  accordingly  cover  them  with  straw  and  blanl 
and  he  testified  that  he  made  the  best  provision  for  their  j 
tection  which  he  was  able  to  make  under  the  circumstan 
Under  this  evidence,  the  question  whether  he  acted  ne 
gently  or  with  due  care  was  for  the  jury.  Different  mi 
might  fairly  arrive  at  diflferent  conclusions  from  it  as 
whether  due  care  was  exercised  in  loading  the  prope 
Whitsett  V.  Chicago^  R,  I.  (&  P.  R\j  Co.^  67  Iowa,  150. 

III.  The   district  court   refused  to  give  an  instruct 
asked  by  the  defendant,  to  the  effect  that  the  duties  and  o 
4.iNSTRrJc-      gations  of  a  common  carrier  with  respect  to 
relevant  to      goods  Commence  with  their  delivery  to  him, 

"^'  that  the  delivery  to  him  must  be  complete  bel 

he  is  charged  with  the  duty  of  seeing  to  their  safety.  Ai 
abstract  proposition,  the  instruction  is  probably  correct.  ] 
we  think  it  is  not  applicable  to  the  case  made  by  the  ph 
ings  and  evidence.  Plaintiff  does  not  complain  that  defe 
ant  was  guilty  of  any  breach  of  its  duties  as  a  common  ( 
rier  after  it  received  the  property  into  its  possession, 
complaint  is  that  it  violated  its  contract  to  receive  and  tra 
port  it  at  a  particular  time,  and  that  it  refused  to  receiv 
within  a  reasonable  time  thereafter,  and  that  the  inj 
resulted  from  this  violation  of  contract  and  refusal  to  rec( 
the  property.  The  cars  were  sent  forward  by  the  first  ti 
after  they  were  loaded,  and  it  was  not  claimed  that  th( 
after  defendant  was  guilty  of  any  wrong  or  negligence  v 
reference  to  the  property,  and  no  question  arose  in  the  i 
to  which  the  instruction  was  pertinent. 

IV.  The  court  instnicted  the  jury,  in  effect,  that  if 
station  agent  made  the  alleged  verbal  contract,  and  he 
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AiLROADs-  ^'^P^ss  authority  to  make  it,  or  was  held  out  by 
igV'"a'-*^*'^  defendant  as  having  such  authority,  and  plaintiff 
^freezingf*  had  the  potatoes  at  the  station  at  the  time  spec- 
^  ^^'  ified  in  the  contract,  and  offered  to  deliver  them, 
t  defendant  did  not  receive  them,  or  within  a  reasonable 
le  thereafter  furnish  the  cars  for  their  shipment,  and  the 
ury  to  them  occurred  in  consequence  of  its  failure  or 
usal  to  receive  and  ship  them  within  a  reasonable  time 
er  that  date,  it  was  liable  for  the  damages  occasioned  by 
ih.  injury.  The  objection  urged  against  these  instructions 
that  the  injury  which  the  property  sustained  after  it  was 
•ded  upon  the  cars  was  not  the  proximate  consequence  of 
endant's  neglect  or  failure  to  receive  and  ship  it  at  an 
•lier  date,  but  was  occasioned  by  the  elements  and  plaint- 
8  act  in  loading  it  upon  the  cars  at  the  time  he  did.  This 
?trine  was  also  expressed  in  instructions  asked  by  defend- 
b  at  the  trial,  but  which  were  refused  by  the  court.  The 
ixim  invoked  by  defendant,  while  it  is  well  settled  and 
11  i liar,  is  not  always  of  easy  application  to  the  facts  of  the 
ie  at  hand.  The  general  doctrine  is  that  a  party  is  responsi- 
>Ie  only  for  such  consequences  as  are  the  natural  and  imme- 
ite  result  of  his  own  fault.  But  it  is  often  diflScult  to  deter- 
ne  whether  a  particular  result  is  the  natural  and  proximate 
isequence  of  a  particular  act,  or  whether  it  should  be  attrib- 
jd  to  some  intermediate  cause.  It  is  well  settled,  however,  in 
les  of  contract,  that  the  party  in  fault  is  responsible  for  snch 
isequences  of  his  failure  as  must  have  been  contemplated  by 
the  parties  when  they  entered  into  the  affreeuient, 

;ONTRACT  :  ^  ''  1  ^  fi 

luroioper-  even  though  they  are  the  immediate  results  of 
Jiimato*^^'  intermediate  causes.  Thus,  if  a  carrier  should 
^®'  contract  for  the  transportation  of  a  car-load  of 

sh  meat  to  a  distant  market  in  hot  weather,  and 
>uld  agree  to  furnish  a  refrigerator  car  at  the  place 
shipment,  at  a  particular  time,  for  its  reception,  and  the 
pper  should  produce  the  meat  at  that  place  at  the  time 
reed  upon,  ready  for  shipment,  but  the  carrier  should  fail 
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to  produce  the  car,  and  there  was  at  hand  no  suitable  place  for 
the  storage  of  the  property,  and  it  should  become  tainted 
and  damaged  by  its  exposure  to  the  weather,  in  that  case  the 
immediate  cause  of  the  injury  would  be  the  exposure  of  the 
meat  to  the  weather,  which  would  be  tlie  act  of  the  shipper. 
The  carrier  would  be  responsible  for  the  injury,  however, 
for  the  reason  that  the  parties  had  that  matter  in  considera- 
tion when  they  entered  into  the  agreement.  The  undertak- 
ing of  the  carrier,  in  effect,  would  be  that  the  property 
Bhould  not  be  exposed  to  that  danger,  and  the  injury  would 
be  a  proximate  consequence  of  his  breach  of  that  under- 
taking. 

In  the  present  case,  it  was  well  known  to  the  parties,  wlien 
they  made  the  contract,  that,  unless  the  potatoes  should  be 
shipped  at  an  early  date,  they  would  be  liable  to  be  injured 
or  destroyed  by  freezing.  The  danger  was  one  which  would 
arise  in  the  ordinary  course  of  nature  in  this  climate,  and  it 
must  be  presumed  that  the  parties  had  it  in  consideration, 
and  intended  to  guard  against  it,  when  they  entered  into  the 
agreement.  If  defendant  had  received  and  shipped  the 
potatoes  at  the  time  agreed  upon,  or  within  a  short  time 
thereafter,  the  injury  would  not  have  occurred.  PiaintilF 
bought  the  potatoes  for  the  market  to  which  they  were  after- 
wards consigned.  He  made  efforts,  between  the  seventeenth 
of  October  and  the  second  of  November,  to  dispose  of  them, 
but  was  unable  to  find  a  market  for  them.  He  made  the 
best  provision  practteable  for  tHeir  protection  during  that 
time.  If  those  stored  in  the  elevator  and  warehouse  had 
been  permitted  to  remain  there  during  the  winter,  they 
would  certainly  have  been  frozen,  and  there  was  no 
other  place  at  the  station  where  they  could  safely  have  been 
stored.  Under  the  evidence  we  think  it  was  properly  left  to 
the  jury  to  determine  whether  their  exposure  to  the  danger, 
and  the  injury  they  sustained,  were  the  proximate  conse- 
quences of  defendant's  breach  of  the  contract;  and  we  also 
think  that  the  finding  of  the  jury  on  that  question  is  folly 
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7.  Jury:  duty  as  to  cohtbadictory  by 
eides  g^lYe  flatly  cootradictory  eYidenc< 
menU  of  one  and  disbelieve  the  other, 
the  witnesses  they  disbelieYe. 

Appeal  from  Wapello 

Wednesday,  h 

Action  to  recover  damages  susti 
of  the  destruction  of  his  property 
operated  by  defendant  on  its  roac 
on  a  verdict  for  plaintiff.     Defend 

Stiles  cfe  Beaman^  for  appellant 

Sloan^  Work  cfe  Brozorij  for  ap 

Beck,  J.— We  shall  consider  1 
ment  of  the  district  court  in  the  o 
counsel. 

I.  The  evidence  tended  to  pro^ 
defendant's  engine  injured  or  desti 
1.  EVIDENCE  grapevines  in  a  vineyi 
?naTke"pri?2!  Two  witncsscs  Were  ] 
SSto^f:  value  of  the  hedge  and 
plaintiff's  damage  sustained  by  t 
This  evidence,  counsel  for  defendi 
been  admitted,  for  the  reason  that 
sion  of  their  opinion  upon  the  sul 
was  shown  to  have  sufficient  ku 
him  to  express  an  opinion.  Eac 
that  he  had  some  knowledge  of 
grape-vines,  and  his  estimate  of  1 
injury  sustained  is  based  upon  sue 
shown  that  either  the  vines  or  ] 
and  undoubtedly  they  have  none, 
of  sale  separate  from  the  land  upo 
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>  ... 

Defendant  having  introduced  evidence  tending  to  prove  that 
the  fire  started  outside  of  the  right  of  way,  it  was  competent 
for  plairttiff,  in  rebuttal,  to  introduced  evidence  to  tlie  con- 
trary. 

IV.  The  district  court  in  the  first  instruction,  after  briefly 
stating  the  various  items  of  damages  claimed  by  plaintiff  in  the 

petition  and  amended  petition,  uses  this  lanffuaffe: 

4.  IN8TRU0-        '^_  .11  \.      1    .       .«»,         1 

TION8:  refer-  '^  For  a  more  lull  statement  ot  plaintiff's  claim, 
pleadings.  you  are  referred  to  his  original  and  amended 
petition.''  Counsel  for  defendant  insist  that  in  this  the  court 
.below  erred  by  referring  the  jury  to  the  pleadings  for  a  state- 
ment of  the  issue  in  the  case,  which  is  condemned  by  this 
court  in  Fitzgerald  v.  McCarty^  55  Iowa,  702,  and  in  Porter 
V.  Knight^  63  Id.,  365.  It  plain  that  the  instruction  is  not 
within  the  rule  of  these  cases.  It  refers  the  jury  to  the  peti- 
tion and  amendments  thereto  for  a  fuller  statement  of  the 
several  items  of  plaintiff's  claim  for  damages.  We  can  con- 
ceive of  no  prejudice  which  could  result  to  defendant  by  the 
inspection  of  the  petition  by  the  jury  for  a  better  understand- 
ing of  the  claim  of  damages  made  by  plaintiff.  See  Marion 
V.  Chicago,  B.  I.  <&  F.  Ry  Co,,  64:  Iowa,  568. 

V.  Counsel  for  defendant  insist   that  the  court  erred  in 
failing  and  refusing  to  present  the  doctrine  of  contributory 

negligence  in  proper  instructions  to  the  jury.     It 
TioNs:  action  is  sufficient  to  say  that  the  question  of  plaintiff's 

fornegli-  •'  ,        .  i        i         , 

gen^wn-  negugence  was  presented  neither  by  the  petition 
iigeuce.  jjQji   answer,  and  we  can  discover   no   evidence 

tending  to  prove  that  he  was  negligent.  As  there  was 
no  issue  or  evidence  upon  the  subject,  it  was  properly  omit- 
ted from  the  instruction. 

yi.  The  district  court  instructed  the  jury  that  if  they 
found  the  engine  which  set  out  the  fire  burning  plaintiff's 
6.  RAIUIOAD8:  property  set  out  several  successive  fires  on  the 
Dwofof  otiw  Sana©  day?  and  on  the  same  trip,  this  should  be 
SlSSe'eugine.  regarded  as  evidence  that  the  engine  was  not 
properly  constructed,  or  in  good  repair,  or  was  lmproi>er]y 
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3tion  is  correct.  Surely  the  frequent  occar- 
sed  by  the  same  engine  are  niauifestations 
construction,  or  that  it  was  not  in  proper 
ligently  handled.  See  Sloaaenv.  Burling- 
?.  Co.,  60  Iowa,  215.  The  cases  cited  by 
I  {Bell  V.  Chicago,  B,  d;  Q.  R'y  Co.,  64 
hooch  V.  Chicago  <&  N,  W.  R'y  Co.,  G2  Id., 
3Ct  that  the  occurrence  of  other  fires  about 
ot  to  be  regarded  as  evidence  that  the  tire 
engine  of  defendant.  They  are  not  appli- 
on  under  consideration, 
action  directed  the  jury  that  they  are  the 
jdibility  of  the  witnesses,  and  in  case  of 
b  of  the  evidence  they  should,  if  they  can, 
le  it.  The  court  then  directed  the  jury 
language:  "  But  you  have  a  right  to  say 
on  will  receive,  and  whose  you  will  dis- 
Id  not  discard  any  evidence  without  good 
"  Counsel  for  defendant  think  the  lan- 
3nts  an  erroneous  rule,  and  that,  if  correct, 
3  no  authority  to  interfere  with  verdicts, 
istructiou  right.  If  witnesses  on  oppo- 
tly  contradictory  evidence,  it  is  plain  that 
ercise  of  their  discretion,  may  believe  the 
side  and  disbelieve  the  other,  thus  discard- 
of  the  witnesses  they  disbelieve.  If  this 
lly  exercised,  the  court  cannot  interfere; 
le  evidence  is  discarded  in  violation  of  the 
r  the  discovery  of  truth,  the  court  may  set 

discussion  disposes  of  all  questions  in  the 
Lusel.     The  judgment  of  the  district  court 

Affibmsd. 
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Satbb  y.  Meadows  et  al. 
• 

1.  Statute  of  Limitations :  color  op  title  to  lan 

ciENT.  Deeds  which  are  insafficient  to  convey  a  good  i 
cient  to  show  color  of  title,  in  favor  of  which,  when  joi 
possession,  the  statute  of  limitations  may  be  invoked, 
authorities. 

2.  Pleading :  admission  bt  answer  not  withdrawn, 

BEDED  BT  GENERAL  DENIAL.  Where  an  averment  ne 
iff 's  recovery  was  made  in  the  petition  and  admitted  ii 
the  petition  was  afterwards  amended,  and  the  defendar 
drawing  their  original  answer,  filed  another  Answer,  d( 
gation  of  the  petition  and  amended  petition,  held  thai 
ment  was  not  inconsistent  with  the  general  denial,  itsti 
and  that  plaintiff  was  not  required  to  prove  it. 

Appeal  from,  Dea  Moines  District  Cc 

Wednesday,  April  7. 

The  plaintiff  claims  to  be  the  owner  of  certa 
which  is  situated  on  what  is  known  as  "Ra^ 
"Shin  Island"  in  the  Mississippi  river,  off  the 
Moines  county.  This  action  was  brought  to 
quiet  the  title  to  the  land  as  against  the  defen( 
was  an  issue  made  as  to  the  ownership,  and  upo 
court  there  was  a  decree  entered  quieting  the  p 
to  a  part  of  the  land,  and  dismissing  his  peti 
remainder.     Both  parties  appeal. 

Oeo.  H.  Lane^  for  plaintiff. 

Hall  (&  Ifuston,  for  defendants. 

RoTHBooK,  J. — The  plaintiff  attached  an  abst 
his  petition,  as  required  by  section  3251  of  tli 
does  not  aver  nor  claim  in  his  petition  that  he  '. 
by  a  regular  chain  of  title  from  the  general  gov( 
bases  his  claim  to  the  land  upon  some  twelve 
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the  possession  was  of  such  a  character  as  to  laun 
operation  the  statute  of  limitations,  if  the  p 
accompanied  by  such  a  claim  of  right  or  color 
authorize  the  possessor  to  invoke  the  statute.  T 
of  title,  tlie  plaintiff  introduced  certain  deeds  o 
).  STATUTE  of  purporting  to  convey  the  land  to 
coU)r^on?tie    deeds  were  informal,  and  some  of  th( 

to  land:  what   .       ^,        ,  .    ,.  /.  .1      i       i  -1 

sufficient.        in  the  description  of  the  land,  and 

show  that  the  grantors  had  title  to  the  land.     B 

suflBcient,  in  connection  with  the  oral  testimony 

to  show  that  the  plaintiff's  possession  was  found( 

of  title.     If  the  deeds  were  correct  in  form,  and  1 

upon  a  perfect  title,  the  plaintiff  would  not  be  i 

cessity  of  using  them  as  a  basis  for  a  claim  und< 

of  limitations.     That  they  were  suflScient  for 

can  admit  of  no  question.     Wright  v.  Keithler^ 

Jones  V.  n'ockmarij  12  Id.,  101;  Ilamiltonv,  TF 

480;   Chicago,  R.  I.  c&  P.  R'y  Co.  v.  Allfree,  6 

II.     We  come  now  to  what  appears  to  be  the 

question  in  the  case.     The  plaintiff  did  not  intr 

2.  plbadinq:   <i®°c6  the  certification  of  the  lands  bj 

^frnot^^   government  to  the  Burlington  &  Mi 

thou^n^uper-  Railroad  Company,  and  it  is  claimed 

emi  dcQial.      was  no  proof  that  the  title  to  the  lani 

from   the  United  States,  the  plaintiff  could  nc 

statate  of  limitations,  and  assert  his  possession  a 

government.     That  adverse  possession  of  public 

avail    against   the   government  is   well  settled. 

Z^ary,54  Wis.,  459;  S.  C,  11  N.  W.  Rep.,  6( 

Mo.,  K,  &  T.  Ry  Co.,  11  Kan.,  323.     We  thi 

that  it  was  not  incumbent  on  the  plaintiff  to  sl 

land  was  patented  by  the  government  to  the  railro 

in  1869.     That  was  a  conceded  fact  in  the  case. 

iff  attached  an  abstract  of  it,  and  made  it  part  of 

and  the  defendants  abstracted  it  as  part  of  their 

is  true,  they  afterwards  filed  an  amendment  to  t 
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>ted  of  a  general  denial  of  plaintiff's  right  to  the 
the  original  answer,  with  the  abstract  attached, 
idrawn,  and  the  fact  that  the  government  parted 
e  remained  in  the  case  as  conceded,  and  no  proof 
necessary.  Easton  v.  Randall^  45  Iowa,  111. 
►n  of  the  fact  in  the  abstract  was  not  a  defense 
with  the  general  denial.  It  was  in  accord  with 
equivalent  to  an  averment  that  the  abstract  of 
itiff,  so  far  as  it  pertained  to  a  conveyance  of  the 
general  government  was  correct, 
no  question  made  but  that  the  statute  of  limita- 
run  against  the  railroad  company  and  its  grant- 
plaintiff  held  adverse  possession  for  more  than 
er  the  railroad  company  acquired  title.  Even  if 
>n  originated  while  the  title  was  in  the  government, 
iharacter  attached  and  became  operative  from  the 
e  passed  to  the  railroad  company.  Railroad  Co, 
upra, 

the  plaintiff  should  have  a  decree  quieting  his 
of  the  land  in  con tro very.  The  cause  will  be 
defendants  appeal,  and  on  plaintiff's  appeal  it 

Kevebsed. 


Hoffman  v.  Wilhelm  et  al. 

:  DISCHARGE    OF:   NEW    NOTE:     SECOND    MORTGAGE.     The 

the  note  secured  by  a  mortgfaf?e  does  not  work  a  discharge  of 
jre ;  neither  does  the  jiving  of  a  second  mortgage  to  secure 
nless  by  special  agreement.    (Packard  v,  Kingman,  11  Iowa. 

EASE    PROCURED    BY    FRAXTD:   ATTACHING   CREDITORS.     If 

of  a  mortgage  is  procured  by  the  fraud  of  the  mortgagor,  sub- 
aching  creditors  obtain  no  better  rights  than  the  mortgagor 
mortgaged  property.    (Vannxce  p.  Bergen^  16  Iowa,  555.) 
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3. :  PURCHASE  BT  mortgagee:  merger,    a  purcha 

gaffed  property  by  the  mortgagee  does  not  operate  as  an  i 
of  the  mortgage,  when  it  is  the  intention  to  keep  the  mo 
the  interest  of  the  mortgagee  to  do  so,  and  it  can  be  doi 
judice  to  the  rights  of  the  mortgagor  or  third  parties.  ( 
gen^  16  Iowa,  555.) 

4.  Fraud:  false  representations  as  to  value.  Whe; 
in  possession  of  a  stock  of  goods  under  a  chattel  mortgai 
charged  the  mortgage  of  record,  relying  upon  the  repres 
mortgagee  that  the  goods  were  worth  $4,500,  when  in 
worth  only  about  half  that  sum,  held  that  such  reprei 
mere  opinions  as  to  value,  on  which  he  was  not  justified 
that  the  law  could  afford  him  no  relief.    See  cases  cited  i 

Appeal  from  Jackson  Circuit  Cour 

Wednesday,  April  7. 

This  is  an  action  in  equity,  by  which  the  plair 
set  aside  and  cancel  the  release  and  satisfaction 
mortgage,  upon  the  ground  that  the  release  was  pr 
him  by  means  of  certain  alleged  fraudulent  rep 
made  by  the  defendant  TVilhelm,  the  maker  of  tli 
and  others.  There  was  a  demurrer  to  the  pet 
was  sustained,  and  plaintiff  appeals. 

Ch/M.  M.  Dunbar^  for  appellant. 

G.  L.  Johnson,  Ellis  &  McCoy,  D.  A.  FleU 
C.  Ghregory,  for  appellees. 

RoTHEOOK,  J. — It  appears  from  the  averments 
tioD,  and  certain  amendments  thereto,  that  in  tli 
the  defendant  H.  R.  Wilhelm  embarked  in  the  j 
ness.  Heappled  to  the  plaintiff  for  a  loan  of  mc 
In  the  enterprise.  A  loan  of  $800  was  made  in  i 
the  request,  for  which  Wilhelm  executed  to  plaint 
issory  note.  Afterwards  other  sums  of  money 
to  Wilhelm  by  plaintiff,  and  plaintiff  became  sui 
belin  to  others,  until  the  total  amount  of  money 
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ilities  incurred  amounted  to  some  $2,4-00.  In  November, 
i,  Wilhelra  executed  to  plaintiff  his  promissory  note  for 
0,  and  a  mortgage  on  certain  real  estate  to  secure  the 
e,  and  at  the  same  time  executed  to  plaintiff  a  chattel 
'tgage  to  secure  the  note.  In  December,  1884,  the 
tndant  Wilhelm  and  his  counsel  called  on  the  plaintiff, 

requested  him  to  cancel  his  real  estate  mortgage,  and 
ipt,  as  security  for  his  entire  indebtedness,  a  chattel  mort- 
e  upon  the  stock  of  goods  in  the  store  of  Wilhelm,  repre- 
;ing  to  plaintiff  that  the  stock  of  goods  was  worth  $4,500. 
'he  change  was  accordingly  made.  On  the  same  day,  and 
r  the  chattel  mortgage  was  filed  for  record,  it  was  canceled, 

another  one  executed  and  tiled  for  record  on  the  twenty- 
d  day  of  December,  1884,  and  on  the  same  day  the  plaint- 
^ook  possession  of  the  stock  of  goods  by  virtue  of  his 
ttel  mortgage.  Thereupon,  and  on  the  same  day,  certain 
litors  of  Wilhelm  caused  writs  of  attachment  to  be  levied 
the  goods.  On  the  next  day  the  plaintiff's  attorney 
rmed  the  plaintiff  that  certain  creditors  of  Wilhelm  were 
jatening  to  obtain  writs  of  attachment  from  the  federal 
rt;  that  the  stock  would  be  attached,  taken  to  Dubuque, 
3ing  great  loss  and  expense,  and,  as  the  stock  was  worth 
3a8t  $4,500,  there  would  be  sufficient  to  satisfy  plaintiff's 
m,  even  if  the  attachments  which  had  been  levied  should 
held  to  be  a  prior  lien;  and  that,  in  order  to  prevent  the 
'  of  writs  from  federal  court,  it  would  be  better  for  plaint- 
o  take  out  a  writ  of  attachment,  and  cancel  the  mortgage. 

chattel  mortgage  included  all  goods  on  hand,  and  all 
i  that  might  thereafter  be  purchased  and  added  to  the 
k  during  the  life  of  the  mortgage.  The  charge  of  fraud, 
hown  by  the  petition,  is  as  follows:     "  To  which  sugges- 

and  representation,  namely,  to  cancel  said  mortgage,  your 
tioner  objected,  for  the  reason  that  he  had  no  personal 
wledge  of  the  amount  or  value  of  said  goods,  and  he  was 
ful  that  there  was  not  $4:,500  worth  of  goods  in  said  stock, 

that  said  stock  would  not  pay  his  claim  or  lien;  that  said 
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conversation  occurred  in  the  office  of  said  Thomas,  and  the 
defendants,  II.  R.  Wilhehnand  E.  B.  Wilhelra,  were  present, 
and  said  II.  R.  Wilhelm  then  stated  that  there  was  not  less 
than  $4,500  worth  of  stock  on  hand;  that  he  knew  that  fact 
of  his  own  personal  knowledge;  that  he  could  prove  it  to  be 
true  by  the  bills  on  hand,  and  that  the  stock  would  invoice 
that  amount;  and  he  also  asserted  that  there  could  be  no 
possible  doubt  of  the  fact,  as  stated,  that  the  actual  value  of 
the  stock  was  $4,500.     And  at  the  same  time  said  H.  R.  Wil- 
helm called  upon  his  brother,  E.   B.  Wilhelm,  to  state  the 
value  of  said  stock,  and  said  E.  B.  Wilhelm  stated  to  your 
petitioner,  in  the  presence  of  said  H.  R.  Wilhelm  and  said 
Thomas,  that  there  was  stock  on  hand  at  that  date  to  the 
amount  and  value  of  $4,600;  that  he  knew  this  fact  from  his 
own  personal  knowledge  of  the  stock  and  its  value;  that  there 
could  be  no  doubt  of  this  fact,  and  it  would  be  sufficient  to 
pay  the  claim  of  your  petitioner  in  full.     And  your  petitioner 
avers  that  he  was  ignorant  as  to  the  value  of  said  stock  of 
goods  for  the  reasons  herein  stated.    And  your  petitioner  avers 
and  charges  that  said  representations  so  made  by  defendants 
H.  B.  Wilhelm  and  E.  B.  Wilhelm  were  false  and  fraudulent; 
that  the  actual  cash  value  of  said  stock  at  the  time  did  not 
exceed  $2,000  to  $2,200;  and  he  avers  and  charges  that,  rely- 
ing on  said  representations,  and  believing  them  to  be  true, 
lie  was  induced  to  consent  to  enter  release  of  said  mortgage 
on  the  margin  of  said  record,  and  for  no  other  consideration 
whatever."     The  relief  demanded  was  that  the  release  of  the 
mortgage  bo  canceled  and  declared  void,  and  that  the  mort- 
gage be  declared  a  lien  upon  the  proceeds  for  the  mortgaged 
property,  which  had  been  sold  by  a  receiver  appointed  by  the 
court,  and  that  said  lien  be  held  superior  to  the  lien  of  attach- 
ing creditors.     The  demurrer  was  to  the  effect  that  the  facts 
stated  in  the  petition  do  not  entitle  plaintiff  to  the  relief 
demanded,  nor  to  any  relief. 

Counsel  for  appellant  insist  that  a  mortgage  can  be  extin 
guished  only  by  the  payment  of  the  debt.     He  cites  authori 
Vol.  LXVIII— 33 
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oagb:  ties  to  support  this  proposition.  This  was  a 
^t  ^  '  work  of  supererogation.  It  is  everywhere  held 
that  the  renewal  of  a  note  secured  by  a  mortgage 
lot  operate  as  a  discharge  of  the  mortgage;  and,  when 
nd  mortgage  is  executed  to  secure  the  debt,  the  first 
age  is  not  discharged,  unless  by  agreement  of  the  par- 
Packard  v.  Kingman^  11  Iowa,  219;  Hill  v.  Beehe, 
Y.,  556.  The  material  question  in  the  case  is  whether 
lease  of  the  mortgage  was  obtained  by  fraud.  For  it 
.  re-  may  be  conceded  that,  if  the  release  was  frandn- 
»y"  lent,  the  attaching  creditors  stand  in  no  better 
ditors.  position  than  Wilhelm  would  if  this  action  had 
igainst  him  alone.  Vannice  v.  Bergen,  16  Iowa,  555. 
t  general  rule,  which  has  quite  frequently  been  acted 
by  this  court,  that,  a  purchase  by  the  mortgagee  of  the 
aged  property  does  not  operate  as  an  extinguishment 
of  the  mortgage,  when  it  is  the  intention  to  keep 
y  .  the  mortgage  alive,  or  when  it  is  the  interest  of 
the  mortgagee  to  keep  it  alive,  and  it  can  he  done 
it  prejudice  to  the  rights  of  the  mortgagor  or  third  per- 
Vannice  v.  Bergen,  supra.  That  rule  is  usually 
d  when  lienholders  who  become  such  subsequent  to  the 
age  claim  that,  the  mortgage  being  satisfied,  their  liens 
e  superior  to  the  title  conveyed  to  the  mortgagee.  But 
le  has  no  application  in  this  case.  The  plaintiff^  volnn- 
surrendered  his  mortgage.  He  intended  to  and  did 
5  it,  and  adopted  another  remedy  for  the  collection  of 
bt,  by  attachment.  How  much  influence  the  advice  of 
;orney  had  in  bringing  this  about  we  need  not  stop  to 
line.  It  is  probable  that,  as  mortgages  of  this  charac- 
>  held  as  fraudulent  and  void  in  the  federal  courts,  that 
eration  may  have  had  some  influence  with  the  attorney 
ising  the  release  of  the  mortgage  and  a  resort  to  attach- 

I  plaintiff  claims  that  he  was  induced  to  make  the  release 
I  false  statement  and  representation  of  Wilhelm  and  his 
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^  _  clerk  that  the  ffoods  \^ 

4.  FRAUD  :  O 

JS^atkfnTas  ^ere,  again,  we  liave 
to  value.  claiming  relief  on  the 
to  act  by  a  fraudulent  representat 
The  general  rule  is  that  repres 
regarded  as  mere  opinions,  whi( 
representations;  and  there  is  not! 
out  of  the  rule.  The  plaintiff  wa 
when  the  representation  was  mad( 
to  satisfy  himself  of  the  truth  or  1 
He  was  not  justified  in  relying  u] 
Bell  V.  Byerson^  11  Iowa,  233;  , 
298 ;  Dawson  v.  Oraliam^  48  Id., 
Cush.,  350;  Hartman  v.  jFlaher 
We  think  the  demurrer  to  the 
tained. 


Lebbbioe  y. 


1.  Vendor  and  Vendee :  possbsbioi; 

real  estate  is  in  the  possession  of  a 
at  the  time  of  its  sale,  the  vendee  ii 
of  the  person  in  possession,  and  take 

2.  Bvidenoe :  admission  ok  second ai 

sion  of  a  copy  of  a  lease  without  first 
not  a  reversible  error,  where  it  clearl 
original  had  been  destroyed  by  the  gi 

Appeal  from  Des  Moir 

Wednesday, 

'  Thi8  is  an  action  of  forcible  ei 
brought  before  a  justice  of  the  p 
in  favor  of  defendant.     Upon  ai 


Digitized  by 


Google 


Digitized  by 


Google 


APRIL  TERM,  1886.  617 

Leebrick  v.  Stable. 

given  to  defendant.  This  was  some  time  after  the  instru- 
ment was  delivered  to  defendant,  and  after  Mrs.  Etteen  had 
contracted  to  sell  the  property  to  plaintiff,  but  before  she 
had  conveyed  it  to  him.  Upon  this  testimony  the  circuit  court 
may  well  have  found  that  defendant  held  as  a  tenant  for  a  term 
of  years  under  a  written  lease.  The  fact  that  Fegan  had, 
before  the  execution  of  the  lease  by  Mrs.  Etteen,  delivered  to 
defendant  an  instrument  which  purported  to  be  either  a  dupli- 
cate or  a  copy  of  the  lease,  and  was  so  regarded  by  defendant, 
does  not  have  the  effect  to  avoid  or  defeat  the  lease  after- 
wards signed  by  her.  Mrs.  Etteen  made  two  written  con- 
tracts for  the  sale  of  the  property  to  plaintiff,  both  after 
defendant  had  received  the  duplicate  or  the  copy  of  the  lease. 
1.  VBT-TDOB  The  lease  was  executed  before  the  property  was 
dee-/p)*i33-  conveyed  to  defendant.  Were  the  controversy 
an":  uoiice.  for  the  possession  of  the  property  between  Mrs. 
Etteen,  no  conveyance  liaving  been  made  by  her,  and  defend- 
ant, there  could  be  no  ijuestion  of  defendant's  right  to  hold  it 
tinder  the  lease.  Plaintiff  stands  in  no  better  position. 
Before  he  made  the  first  contract  with  Mrs.  Etteen,  defend- 
ant had  received  the  duplicate  or  copy  of  the  lease,  and 
claimed  to  hold  it  as  a  tenant  for  a  term  of  years.  lie  pro- 
ceeded at  once  to  make  improvements  or  repairs  upon  the 
property.  His  possession  gave  notice  of  the  riglits  he 
claimed,  and  plaintiff,  upon  inquiry  of  defendant,  which  pru* 
dence  and  duty  both  required,  would  have  been  informed 
that  defendant  claimed  to  hold  the  property  under  a  lease. 
Plaintiff  is  charged  with  notice  of  defendant's  rights.  We 
think,  indeed  that  the  evidence  tends  to  show  that  plaintiff 
had  actual  notice  of  defendant's  right  before  either  the  con- 
tract or  the  conveyance  was  made.  He  certainly  h«id  such 
notice  before  the  last  contract  was  entered  into,  and  before 
the  deed  was  executed.  That  contract  provides  that  he  shall 
protect  Mrs.  Etteen  against  all  claims  of  damages  by  the 
tenant,  and  shall  defend  for  her  any  action  that  may  be 
brought  therefor,  and  he  undertakes  to  be  at  all  expenses 
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1  ejecting  the  tenants.  Another  significant  cir- 
is  that  the  deed  and  the  last  contract  were  ante- 
ow  their  execution  before  the  lease  to  defendant 
by  Mrs.  Etteen.  The  deed,  or  rather  deeds,  for 
:wo,  were  acknowledged  on  the  twenty-second  of 

it  is  conceded  that  they  were  executed  on  that  day, 
)wn  in  the  body  of  the  instruments  that  they  were 
I  the  13th.     There  is  no  direct  evidence  as  to  the 

execution  of  the  second  contract.  An  infer- 
^ell  be  drawn  that  it  was  signed  on  the  same  day, 
le  execution  of  the  lease  to  defendant.  These 
363  authorize  the  conclusion  that  plaintiff  had 
P'ledffe  of  the  risrhts  of  defendant  under  the  lease, 
lent  of  antedating  the  instrument  was  intended 
iion  against  the  enforcement  of  these  rights, 
aintiff  objected  to  the  introduction  in  evidence  of 

duplicate  of  the  lease  to  defendant.     No  grounds 

of  objection  are  shown  by  the  abstract,  further 

than  that  it  was  claimed  to  ba  "incompetent." 
Counsel  for  plaintiff  now  regards  it,  not  as  a  dapH- 

copy,  and  insist  that  it  was  erroneously  admitted, 
on  that  the  existence  of  the  original  had  not  been 
its  absence  accounted  for  by  defendant.  Assuming 
osition  to  be  correct,  that  the  existence  of  the  lease 
e  been  shown,  and  defendant's  inability  to  produce 
yet  its  admission  is  error  without  prejudice,  for 
that,  during  the  progress  of  the  trial,  Mrs.  Etteen, 
dence  on  behalf  of  plaintiff,  testified  that  she 
lease  and  afterwards  destroyed  it.     As  it  was  thus 

the  lease  was  executed,  and  was  not  in  existence 
e  of  the  trial,  no  possible  prejudice  resulted  to 
'  admitting  the  copy  in  evidence  before  the  intro- 

the  proof  of  these  facts. 

lestions  argued  by  counsel  need  not  be  considered, 
3on  that  the  views  we  have  presented  are  decisive 
I.     The  judgment  of  the  circuit  court  is 

Affibmed. 
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Clark  v.  Taylor  &  McKinley  bt  al 

1.  Fraud:  concbalment  of  facts:   release  of  retebii 

FROM  FIRM  OBLIGATION.  T.  &  Al.,  a  firm  of  gn^in  dealc 
promise  that  they  would  take  no  risks  ia  options,  procu 
the  extent  of  $6,000  from  plaintiff;  but  they  violated  such 
lost  heavily  in  options.  T.  was  about  to  withdraw  from 
and  turn  over  his  interest  therein,  and  in  the  firm  prop 
(which  was  afterwards  done,)  when,  by  concealing^  their 
induced  plaintiff  to  release  T.  from  $3,000  of  their  debt  to 
look  wholly  to  M.  therefor.  Held  that  the  releasa  was 
fraud,  and  could  not  be  enforced. 

2.  Pleading:  fraud:  objection  too  late.    Although  the 

in  this  cabe  (see  opinion)  was  not  artistically  drawn,  and  m 
have  been  successfully  assailed  by  demurrer,  yet,  not  ha^ 
assailed,  it  was  sufficient  to  justify  the  admission  of  e^ 
which  the  court  was  authorized  to  find  fraud;  and  it  is  too 
conrt  to  ask  that  the  judgmant  be  reversed  on  account  of  th 
of  the  plea. 

Appeal  from  Jasper  District  Court. 

Wednesday,  April  7. 

TffR  plaintiff  is  a  banker,  and  he  seeks  by  this 
recover  of  defendants  a  balance  alleged  to  be  du 
bank  account  against  the  defendants.     There  was 
the  court  without  a  jury,  and  a  judgment  for  the 
Defendants  appeal, 

Win8lov)*(&  Varnum,  for  appellants. 

Alaason  Glarh^  for  appellee. 

RoTHBOOK,  J. — I.  The  district  court  made  a  f 
facts  in  the  case,  which  we  here  copy: 

«'(1)  That  at  about  the  middle  of  March,  188^ 
some  time  prior  thereto,  the  defendants  Kabert  ' 
1.  pbaud:  and  George  W.  Taylor  were  doing  b 
of'factsfrS.  partners  at  Newton,  Iowa,  under  the  f 
tirin^part-      of  Tavlor  &  McKinlev,  and  in  the  bi 

ner  from  Arm  .   "^  .  ,      ,  i         -.      . 

obiigiitioii.      buying  grain  at  said  plac'3;  that  during 
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(^ed  in  the  basiness  of  baaking  at  said 
aid  time  defendants,  in  their  firm  name, 

plaintiff's  bank,  and  were  permitted  to 
om  time  to  time;  the  money  thus  used 
used  in  buying  grain,  and  being  usually 

in  part,  by  the  proceeds  of  the  sale  of 
ago. 

t  the  middle  of  March,  1881,  the  defend- 
ey  informed  the  plaintiff  that  a  dissolution 
ylor  &  McKinley  was  being  talked  of 
rs,  and  asked  plaintiff  if  he  would  carry 
»r  two  thousand  dollars,  if  the  overdraft 
nted  to  about  six  thousand  dollars)  was 
usand  dollars,  and  the  firm  property  turned 
Kinley)  and  plaintiff  answered  that  he 
ould  be  all  right. 

ndant  Taylor  also  talked  with  plaintiff 
irtners  were  g3ing  to  do,  and  plaintiff 
what  McKinley  had  said,  as  above  stated, 
^quested  plaintiff  to  take  a  mortgage  on 
hen  it  should  be  turned  over  to  McKiuley, 
)t  promise  or  agree  to  do  so. 
lafter,  and  ab3ut  th3  ninth  day  of  April, 
^eyed  and  transferred  to  McKinley  the 
by,  and  left  the  deeds  or  instruments  of 
*'8  bank  with  the  cashier,  plaintiff's  son, 
they  were  soon  thereafter  taken  therefrom 

overdraft  had  not  yet  basn   reduced  to 

it  was  so  reduced,  and  abDUt  the  • 

plaintiff  heard  it  rumored  that  defendant's 
I  grain  on  the  board  of  trada,  in  Chicago, 
)st  large  sums  of  money;  and,  upon  the 
idants  being  called  to  such  rumor  by 
5  no  denial  of  the  correctness  of  the  rumor; 
*  fact,  either  the  firm  or,  McKinley  with 
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the  knowledge  of  Taylor,  had  bsen  dealing  in  options 
grain  on  the  board  of  trade  in  Chicago  at  the  time  of 
talk  with  plaintiff  about  reducing  the  overdraft  to  $2,( 
and  there  was  an  actual  loss  to  McKinley  thereby  of  fi 
one  to  two  thousand  dollars;  all  of  which  was  conce? 
from  plaintiff,  and  not  known  to  him  until  after  the  tran 
to  McKinley  of  the  firm  property. 

"(6)  That  the  business  formerly  conducted  by  said  i 
was,  after  said  transfer  of  the  firm  property  to  McKin 
carried  on  by  him  alone,  and  the  dealings  with  plaintifi 
relation  thereto  kept  or  entered  in  his  individual  acco 
with  plaintiff's  bank;  but  it  does  not  appear  from  the  ^ 
deuce  that  the  balance  of  the  amount  due  from  the  firm 
ever  transferred  to  this  individual  account;  and  the  parti 
ship  was  dissolved  as  between  the  partners  on  or  about  A 
1,  A.D.  1884. 

"(7)  That  plaintiff  never,  at  any  time,  expressly  agr 
or  promised  to  release  defendant  Taylor,  or  to  carry  defend 
McKinley,  for  the  identical  $2,000  that  might  be  remaining 
from  the  firm  after  the  overdraft  was  reduced  to  that  amoi 
but  it  is  a  fair  inference  from  all  the  evidence,  and  is  so  fo 
as  a  fact,  that  it  was  understood  beCween  all  the  parties  1 
plaintiff  would  carry  defendant  McKinley  for  such  $2,( 
the  same  as  he  had  before  been  carrying  the  firm,  as  sooi 
the  overdraft  was  reduced  to  that  amount. 

"(8)  That  defendant  Taylor,  at  the  time  he  transferred 
partnership  property  to  McKinley,  did  not  understand 
expect  that  he  was  or  would  be  thereby  released  from  all 
bility  for  the  remainder  of  the  partnership  indebtedness, 
did  expect  that  plaintiff  would,  by  mortgage  or  otl 
wise,  secure  the  $2,000  remainder  on  said  partnership  pi 
erty  to  the  extent  that  the  same  could  be  thus  secured, 
plaintiff  never  expressly  agreed  to  so  secure  the  same. 

"(9)     That  the  value  of  said  partnership  property 
talked  over  between  plaintiff  and  McKinley  during  the  t; 
they  were  talking  of  reducing  the  firm  account  to  $2,C 
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and  having  such  transfer  made;  but  the  evidence  does  not 
show  what  estimate  was  placed  upon  it,  nor  what  its  actual 
value  was;  but  does  show,  and  it  is  found  as  a  fact,  that  all 
of  said  property  transferred  to  McKinley  was  still  owned  by 
him  free  from  incumbrance  at  the  time  of  the  trial  of  this 
case,  except  grain,  which  was  sold  and  proceeds  applied 
towards  reducing  said  2,000,  and  except  about  one-half  of  the 
corn-crib,  which  one-half  was  of  the  value  of  $200. 

*^(9J)  That  the  balance  due  on  said  firm  account  was 
reduced  to  $1,9^6.85  by  the  first  day  of  July,  1884,  and  there 
was  that  amount  due  plaintiff  thereon  at  the  time,  and  do 
further  payments  have  been  made  since  that  time. 

"(10)  That  at  the  time  said  partnership  property  was 
transferred  the  balance  of  said  firm  account  had  not  been 
reduced  to  $2,000,  but  to  very  nearly  that  amount,  and  no 
further  payments  were  made  thereon  by  defendant  Taylor 
after  said  transfer. 

"(11)  That  after  said  transfer,  and  after  learning  that 
said  firm  or  McKinley  had  been  dealing  in  options  on  the 
board  of  trade,  as  before  stated,  plaintiff  refused  to  further 
carry  McKinley  for  said  balance,  and  requested  payment  or 
security  therefor  from  defendant  Taylor,  which  was  refused 
bv  him. 

"(12)     That  it  had  been  the  practice  or  custom  while  the 

firm  was  doing  business  to  give  promissory  notes  from  time 

to  time  for  the  amount  of  overdraft,  or  parts  thereof,  which 

notes  provided  for  the  payment  of  interest  at  ten  per  cent 

nnum,  and  interest  was  paid  on  account;  for  at  that  sale, 

ifter  the  transfer  of  said  property,  and  after  the  firm 

d   to  do   business,  and  on  or  about  the  fifth  day  of 

ist,   1884,    the    following   instrument   of  writing  was 

d  by  the  defendant  McKinley,  alone,  to-wit: 

It  is  hereby  stipulated  and  agreed  that  the  amount  due 
anking-house  of  D.  L.  Clark,  from  Taylor  &  McKinley, 
e  overdraft  of  said  Taylor  &  McKinley,  July  1, 1884, 
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is  two  thousand  and  seventy-two  and  25-100  dol 
25-100,)  and  that  said  overdraft  is  drawing  int 
rate  of  ten  per  cent  per  annum.  This  statemei 
in  my  own  name,  and  not  in  the  firm  name  ( 
McKinley,  because  I  am  not  certain  that  I  hav( 
sign  the  firm  name  to  the  same.  B.  "M 

'''Augyst  5,  1884.' 

**  And  there  was  no  other  or  different  agreem< 
ing  to  pay  any  particular  rate  of  interest  on  sucl 

"(13)  That  it  was  agreed  between  the  partnei 
time  plaintiff  agreed  to  carry  McKinley  for  th< 
soon  thereafter,  that  Taylor  should  pay  $2,000  « 
amount  of  the  overdraft,  and  McKinley  pay  the 
reduce  it  to  the  $2,000,  and  McKinley  to  assuii 
ment  of  the  remaining  $2,000,  and  Taylor  to 
McKinley  the  partnership  property,  consisting 
cribs,  a  town  lot  and  some  grain;  and  plain ti£ 
substantially  this  arrangement  was  being  talked 
not  know  it  had  been  agreed  upon  until  after  the 
said  property." 

It  will  be  seen  by  the  foregoing  facts  that  the 
was  whether  George  W.  Taylor  was  released  fro 
of  the  partnership  to  the  plaintiff.  The  court 
conclusion  of  law  that  he  was  not  discharged  fro 
The  findings  of  fact  are  fully  supported  by  the  ev 
without  further  comment,  we  may  here  say  thai 
tions  taken  by  appellants  to  certain  evidence  inl 
the  plaintiff  do  not  appear  to  us  to  be  well  taken, 
the  ruKngs  of  the  court  pending  the  trial  were  c( 

II.     The  petition  in  the  case  was  an  ordin? 

upon  a  banker's  account.     The  answer  set  up 

2.  PLEADT!fo:  that  Taylor  had  been  dischar^red  from 
frand:  objec-  .  i.       mi        j   x»      j      .. 

Uon  too  late,    upon  the  account.     ihe  detendant, 

reply  to  said  defense,  set  up,  in  substance,  that  h 

with  McKinley  to  carry  him  for  $2,000;  that  a 
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irin  of  Taylor  &  McKinley  wae  reported  to  be  financially 
I,  solvent,  and  perfectly  responsible  for  their  debts;  and 
plaintiff  did  say  to  McKinley  that  he  woald  carry  him 
)2,000;  that  shortly  thereafter  the  defendants  Taylor  & 
[inley,  and  the  individuals  thereof,  lost  heavily  in  option 
ings,  in  an  amount  larger  than  the  debt  now  due  plaint- 
md  plaintiff  thereupon  declined  and  refused  to  carry 
Linley  for  the  debt,  or  any  part  thereof;  that  Taylor  well 
7  that  McKinley  was  financially  embarrassed,  and  had  lost 
J  sums  of  money  in  option  dealings,  and  concealed  the 
5  from  the  plaintiff;  and  that  the  arrangement  to  carry 
linley  was  "  ready  for  a  denial  by  plaintiff,  and  especially 
[)on  the  discovery  that  the  said  McKinley  liad  only  a 
ious  credit  and  standing,  and  had  in  fact  lost  a  large 
mt  of  his  property  in  option  deals."  There  was  an 
ided  reply,  which  set  up  that  the  contract  of  release  set 
1  the  answer  was  without  consideration,  and  within  the 
te  of  frauds.  But,  as  we  think  the  cause  must  be  deter- 
jd  without  a  consideration  of  these  questions,  they  need 
)e  further  referred  to. 

our  opinion,  the  judgment  of  the  court  may  well  be 
oved  upon  the  ground  that  the  release  of  Taylor  was  a 
I  upon  the  plaintiff,  and  therefore  void.  The  reply  is 
•ously  assailed  by  counsel  for  the  defendants  as  not  being 
)d  plea  in  fraud.  It  is  true  that  it  does  not,  in  terms, 
that  plaintiff  was  induced  to  agree  to  carry  McKinley 
lie  $2,000  by  reason  of  the  concealment  of  the  fact  that 
id  Taylor  had  been  dealing  in  options,  and  had  suffered 
thereby;  but  it  does  charge  that  Taylor  concealed  that 
from  the  plaintiff,  and  that  the  firm  was  then  supposed 
I  financially  sound,  and  that  whatever  promise  he  made 
bo  extend  credit  subject  to  be  recalled  upon  discovery  of 
fact  that  McKinley  had  lost  largely  in  option  deals. 
,  it  may  be  admitted  that  the  plea  of  fraud  is  not  artisti- 
drawn,  and  yet,  after  verdict  and  judgment,  and  without 
motion  in  arrest,  we  are  inclined  to  think  that  it  would 
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be  rather  a  rigid  rule  to  hold  that  the  judgment 
reversed  on  this  ground.  If  the  question  before  i 
a  ruling  upon  a  demurrer  to  the  reply,  a  diflfe 
might  be  required.  It  is  true,  defendants  objected 
denco  as  to  the  option  deals,  but,  in  the  absen 
attack  upon  the  reply,  we  think  the  evidence  wi 
admitted  upon  the  ground  that,  while  the  direc 
not  made  that  but  for  the  concealment  plaintiff 
have  promised  to  carry  McKinley,  yet  that  fact  U 
pleaded  as  it  could  be  without  a  direct  charge  in 
Having  reached  this  conclusion,  there  is  little  i 
sary  to  be  said.  These  defendants  do  not  preteu 
bank  would  knowingly  carry  any  dealer  in  pi 
engages  in  gambling  transactions  upon  the  Chicaj 
Trade,  or  elsewhere;  and  having  engaged  in  that  b 
lost  thereby,  and  having  concealed  that  fact  from  t 
they  cannot  be  allowed  to  claim  that  the  plaintiff 
comply  with  a  promise  to  release  one  of  them  ii 
of  their  losses  thus  sustained.  They  obtained  lar^ 
from  the  plaintiff  in  the  belief  on  his  part  that 
engaged  in  the  legitimate  business  of  purchasing 
moving  it  to  market;  and  they  did  this,  as  the  evid 
in  direct  violation  of  an  agreement  between  tli( 
plaintiff,  when  he  gave  them  credit,  that  they  v 
take  any  risks  in  options.   ' 
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ing ;  CONTRACT  MADE  ON  SUNDAY,  Recovery  on  a  contract  can- 
e  defeated  on  the  fifround  that  it  was  made  on  Sunday,  and  is  theie- 
^oid,  unless  that  fact  is  specially  pleaded.    Code,  §  2718. 

ire  of  Damages:  brbacs  op  contract  for  service.  Where 
m  ployed  by  {f  farmer  for  a  g^iven  term  abandons  his  employer  before 
nd  of  the  t'irm.  in  the  midst  of  haying:,  the  damages  sustained  by 
uployer  in  the  loss  of  hay  are  too  remote  to  be  recovered  in  an 
1  for  a  violation  of  the  contract. 

Lee:  offer  to  confess  judo  scent:  mention  of  in  presence 
jrt:  new  trial.  Where  defendant  offered  to  confess  judgrment 
certain  amount,  but  the  offer  was  not  accepted,  and  plaintiff's 
ley  referred  to  it  on  the  trial  in  the  presence  of  the  jury,  contrary 
1900  of  the  Code,  it  was  defendant's  duty  then  to  object  and  ask 
)urt  to  discharge  the  jury,  or  for  other  appropriate  relief.  Bat,  as 
Deeeded  without  objection  to  try  the  cause  to  that  jury,  held  that 
Lild  not,  afl^r  verdict,  demand  a  new  trial  on  the  ground  of  sach 
nduct    Adams,  Ch.  J.,  dissenting. 

Appeal  from  Harrison  District  Oonrt. 

"Wednesday,  April  7. 

>N  on  a  contract  for  work  and  labor  performed  by 
'  for  defendant.  Plaintiff  alleges  that  he  entered  into 
ct  with  defendant,  whereby  he  agreed  to  work  for  him 
nonth  for  the  stipulated  wages  of  $15  for  the  first 
and  $20  for  each  succeeding  month,  and   that  he 

for  seven  months  and  seventeen  days  under  said 
nent.  Defendant  denies  that  the  terms  of  the  agree- 
3re  as  stated  by  plaintiff,  and  alleges  that  by  the  con- 
lintiff  agreed  to  work  for  a  definite  period;  and,  by 
counter-claim,  he  alleges  that  plaintiff  violated  the 

by  quitting  his  employment  before  the  expiration 
erm  for  which  he  agreed  to  work,  whereby  he  was 
i  in  a  large  amount.  There  was  a  verdict  and  judg- 
r  plaintiff.     Defendant  appeals. 
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S.  IT.  Cochran,  for  appellant 

J.  V.  Evans,  for  appellee. 

Reed,  J. — I.     There  was  evidence  tending  to  pro 
the  contract  under  which  the  plaintiff  performed  th 

for  which  he  seeks  to  recover  was  enter 

1.  pleading: 

madeonsun-  ^7  *'^®  parties  on  a  Sunday.     Defendan 
^^''  the  court  to  instruct  the  jury  that,  if  thej 

that  the  contract  was  entered  into  on  Sunday,  their 
should  be  for  defendant.  The  court  refused  to  gi 
instruction,  and  told  the  jury  that  they  need  not  consic 
claim,  or  the  evidence  which  tended  to  prove  that  the  c 
was  entered  into  on  Sunday.  Defendant  assigned  the 
ings  as  error.  We  think  they  are  correct.  The 
which  defendant  sought  to  establish  by  the  evidence  \^ 
the  contract  under  which  the  services  were  renden 
illegal,  and  consequently  void.  Our  statute  (Code,  4 
requires  that  defenses  of  that  character  be  specially  p 
Defendant  did  not  plead  that  defense  in  his  answe 
denied  that  the  terms  of  the  agreement  were  as  alle 
plaintiff,  but  he  made  no  averment  as  to  the  legality 
contract.  Under  the  pleadings  he  was  clearly  not  ent 
have  the  question  as  to  its  legality  submitted  to  the  j 
II,  The  evidence  shows  that  plaintiff  quit  defe 
employment  during  the  season  when  he  was  engaged  i 

2.  MRAsuBB      iiig  Jiay-     Defendant  offered  to  prove,  in  e 
breachlff^^*     of  his  counter-claim,  that  when  plaintiff  1 

contract  for  .        i       i     j         i  ^.^         o  y 

service,  service  he  had  a  large  quantity  ot  hay 

shock,  and  that  he  had  a  quantity  of  uncut  hay  in  th 
and  that  ho  was  not  able  to  employ  other  help  to  sav 
hay,  and  that  it  was  lost  in  consequence  of  plaintiff's 
to  continue  in  his  services  during  the  remainder  of  th 
of  his  employment.  He  also  offered  to  prove  the  v£ 
the  hay  at  tUe  time  plaintiff  quit  his  services.  Th 
dence  was  excluded  by  the  district  court  on  the  groui 
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not  afford  the  measure  of  plaintiff's  damages  for  the 
i  breach  of  the  contract.  We  think  this  ruling  is  cor- 
The  damages  sustained  by  defendant  in  the  loss  of  the 
e  too  remote  to  be  recovered  in  an  action  for  a  violation 
contract.  It  cannot  be  said  that  the  injury  complained 
the  natural  and  proximate  consequence  of  plaintiff's 
I  of  the  contract.  The  case  in  this  respect  is  within 
lie  laid  down  by  this  court  in  Proaser  v.  Jones^  41 
674.     See,  also,  Peters  v,  Whitney^  23  Barb.,  24. 

Before  the  cause  was  reached  for  trial,  defendant 
on  plaintiff  an  offer  to  permit  judgment  to  be  taken 
:ice:  against  him  in  the  case  for  a  specified  amount, 
con-  rpi^^  ^^^j,  ^^^  ^^^  accepted  by  plaintiff,  but  on  the 
ipres-  trial  his  counsel  offered  to  introduce  it  in  evi- 
ii.  '  dence.  One  ground  of  defendant's  motion  for  a 
ial  was  the  misconduct  of  plaintiff's  counsel  in  mak- 
18  offer  in  the  presence  of  the  jury;  and  it  is  now 
d  that  the  district  court  erred  in  not  setting  aside  the 
t  on  this  ground.  It  is  provided  by  statute  (Code,  § 
that  if  such  offer  be  not  accepted,  and  notice  of  such 
ance  be  given  within  five  days  after  it  is  made,  it  shall 
med  withdrawn,  and  shall  not  be  given  in  evidence  or 
)ned  on  the  trial.  The  act  complained  of  was  clearly 
ation  of  this  provision.  The  court  was  not  asked  at 
ue,  however,  to  take  any  action  with  reference  to  the 
'.  Oases  might  occur  in  which  the  act  of  mentioning 
ffer  in  the  presence  of  the  jury,  or  offering  it  in  evi- 
would  be  80  manifestly  prejudicial  as  that  the  court 
be  warranted  in  discharging  the  jury,  and  impaneling 
T  to  try  the  cause.  It  may  be  that  the  district  court 
have  taken  that  course  in  the  present  case,  if  it  had 
sked  to  do  so.  Defendant,  however,  did  not  ask  that 
ourse  be  taken.  He  proceeded,  without  objection,  after 
jectionable  act  had  been  committed  in  the  presence  of 
ry,  to  try  his  cause  to  that  jury.  He  in  effect  con- 
that  the  cause  might  be  submitted  to  that  jury,  and, 
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having  taken  that  course,  and  made  no  question  with  refer- 
ence to  the  matter  until  after  the  verdict  was  returned,  we 
think  he  must  now  be  held  to  have  waived  it  entirely. 
The  judgment  of  the  district  court  will  be 

Affirmed. 

Adams,  Oh.  J.,  dissenting. —  I  think  that  a  new  trial 
should  have  been  granted  on  the  ground  of  the  misconduct 
of  the  plaintiff's  attorney  in  mentioning  the  defendant's  offer. 
The  majority  think  that  the  defendant  waived  the  miscon- 
duct by  consenting  to  proceed  with  the  trial  instead  of 
demanding  a  discharge  of  the  jury.  I  am  not  able  to  agree 
with  them  upon  that  point.  It  seems  to  me  that  it  subjects 
the  party  wronged  to  a  great  hardship  to  hold  that  he  must 
demand  a  discharge  of  the  jury,  or  be  deemed  to  have  waived 
the  misconduct.  He  cannot  know  to  what  extent,  if  any,  he 
has  been  prejudiced,  and  he  may  have  the  most  substantial 
reasons  for  not  wishing  a  postponement  of  a  disposition  of 
the  case.  On  the  other  hand,  if  the  rule  of  the  majority  is 
to  prevail,  it  gives  the  plaintiff  in  a  case  like  this,  if  he 
should  happen  for  any  reason  to  desire  that  the  jury  should 
be  discharged,  the  power  to  compel,  by  his  own  misconduct, 
the  defendant  to  demand  a  discharge,  or  submit  to  the  trial 
of  the  case  by  a  jury  presumably  disqualified  to  do  him  jus- 
tice. 

VOL.  LXYIII— 34. 
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NEB  V.  ThB  CHIOAaO,  MILWAUKEE  &  St.  PaUL  E't  Co^ 

T:  panel  exhausted:  pillinq  vaoanc[es  from  by-standbrs. 
te  V.  Harri/t,  64  Iowa,  237,  followed, — the  facte  bein^  the  same. 

roads:  want  of  fence:  killing  stock:  double  damages: 
PHOD  OF  sBRviNa  NOTICE  AND  AFFIDAVIT.  The  notice  and  affi- 
it  of  the  killing  of  stock  by  a  railroad  company,  required  by  §  12S9 
the  Code  in  order  to  the  recovery  of  double  damages,  may  be  served 
simply  delivering  them  to  the  proper  officer  or  agent  of  the  com- 
ly,  without  reading  them. 


— :  :  :  :  erroneous  instruction:  nopekjd- 

E.  An  instruction  in  this  case  to  the  effect  that  where  cattle  get  on 
track  of  a  railroad  on  account  of  the  want  of  a  fence  where  the 
it  to  fence  exists,  and  are  killed  by  the  cars,  the  company  is  liable. 
;ther  the  cattle  are  running  at  large  at  the  time  or  not,  was  erro- 
us;  but,  since  it  was  clearly  shown  on  the  trial  that  the  cattle  in 
stion  were  running  at  large,  the  error  could  not  have  pry'adiced 
3ndant,  and  is  no  ground  for  reversal. 

— :  :  :  :  burden  of  proof  as  to  fence.     In 

action  for  the  value  of  stock  killed  on  a  railroad  track  by  reason  of 
want  of  a  fence,  the  burden  is  on  the  company  to  prove  that  it  had 
tifficient  fence,  as  the  statute  (Code,  §  1289)  makes  the  fact  of  the 
iry  in  such  caaes  pH  ma  facie  evidence  of  the  company's  negligence. 
mU  p.  Chicago,  R.  I.  <jt  P.  Ry  Co,,  50  Iowa,  33S  ) 


— :    :  :   • :  interest  ON  damage  before  ver- 

it.  In  such  a  case  the  plaintiff  is  not  entitled  to  the  interest  on  bis 
nages  prior  to  tHe  finding  of  the  verdict,  and  it  was  error  to 
iinict  the  jury  that  they  might  include  interest  at  six  pei  cent. 

stice  in  Supreme  Court:  judgment  excessive:  remitti- 
I.  Plaintiff  having  offered  in  this  court  to  remit  the  interest  which 
i  erroneously  included  in  the  judgment  in  his  favor,  and  there  being 
other  error,  the  judflrment  is  affirmed  upon  condition  that  he  file 
tmittitur  in  thirty  days;  otherwise  reversed. 

Appeal  from  Cerro  Oordo  Circuit  Court. 

Wednesday,  April  7. 

JNTIFF  seeks  to  recover  double  the  value  of  certain  cattle 

,  be  alleges,  were  killed  on  defendant's  railroad  track 

engine   and  train  of  cars.       It  is  alleged  that  the 

occnrred  at  a  point  where   defendant  had  a  right  to 
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fence  its  track,  but  that  it  neglected 
fence  at  said  point  to  keep  cattle 
track,  and  that  the  cattle  in  question 
neglect,' entered  thereon  and  were  k 
diet  and  judgment  for  plaintiflf,  and 

Geo,  E.  Ctark^  for  appellant. 

Miller  <&  Cliggitt^  for  appellee. 

Keed,  J. — I.     The  defendant  obj 

trial  jurors  upon  the  ground  that  the 

panel  had  not  been  dr 

1.  JURY:  '  ,  .       . 

panel  ex-         ihe  oDiection  was  over 

haustedrtlll-  •* 

ing  vacancies  there  is  no  difference  bel 

from  by- 

stauders.        ^^  Harris,  64:  Iowa,  287 

did  not  err  in  overruling  the  objecti 

II.     Plaintiff  offered    in   eviden( 

affidavit  of  the  killing  of  the  stock. 

2.  railroads:  deposition    of    a    witne 

want  of  fence:        ^ 

V"l?/ stock:  he  read  a  portion  of  s 
double  dam-  * 

ofSW?nlmli  to  a  Station  agent  of  def 
tice^andala-  g^me  to  him.  Defendat 
sion  of  the  notice  and  affidavit  in 
that  it  was  not  shown  that  they  ] 
defendant  in  the  manner  provided  h\ 
tion  was  overruled,  and  this  ruling  i 
statute  (Code,  §  1289)  provides  t 
neglects  to  pay  the  value  or  dain^ 
within  thirty  days  after  notice  in  wri 
affidavit  in  writing,  of  such  injury 
served  on  any  officer,  etc.,  such  o 
recover  double  the  value  of  the  sf 
caused  thereto."  Defendant's  posil 
the  notice  and  affidavit  should  be 
vided  for  the  service  of  original  not 
the  same  and  delivering  a  copy  then 
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Tvice  18  sought  to  be  made, — and  that,  as  but  a  portion 

notice  and  affidavit  was  read  to  the  agent  by  the  person 
.ttempted  to  serve  it,  this  does  not  constitute  legal  ser- 
f  the  papers. 

!  statute  does  not  prescribe  the  manner  in  which  the 
B  shall  be  made.  The  provision  is  simply  that  the 
i  shall  be  served  on  an  officer  or  agent  of  the  corpora- 
md  we  think  they  may  be  served  by  simply  delivering 
to  the  person  on  whom  the  service  is  made.  There  is 
press  requirement  that  they  shall  be  read  to  him,  and 
is  nothing  in  the  nature  of  the  case  which  requires  that 
hould  be  read.  The  court,  therefore,  properly  admitted 
Bdavit  and  notice  in  evidence  on  proof  that  they  had 
lelivered  to  the  agent.  See  Mendell  v.  Chicago  cJ&iT. 
'y  Co.^  20  Iowa,  9.  Defendant  asked  the  court  to 
ct  the  jury  that  unless  the  notice  and  affidavit  were 
by  reading  them  to  the  agent  to  whom  they  were 
red,  plaintiff  could  not  recover  more  than  the  actual 
of  the  cattle  killed.  Under  the  view  we  have  taken  of 
lestion  as  to  what  constitutes  service  under  the  statute, 
istrufttion  was  properly  refused. 

The  court  gave  the  following  instruction:  "  Defend- 
td  the  right  to  fence  its  railway  track  and  right  of  way 

:  at  all  points  except  highway  crossings  and  depot 

►us  In-*  grounds;  and  if  it  failed  to  build  a  good  and  sat- 
udice.    ficient  fence  to  keep  stock  and  cattle  off  from  its 

of  way  under  all  ordinary  circumstances,  or  failed  to 
se  ordinary  care  or  diligence  to  maintain  and  keep  the 
in  repair  after  it  was  built,  such  failure  would  consti- 
legligence  on  its  part,  and  would  make  defendant  liable 

injury  to  cattle  or  stock  occasioned  by  such  failure  or 

;ence."     The   giving  of  this  instruction  is  assigned  as 

The  objection  urged  against  the  instruction  is  that  it 

own  a  rule  of  liability  materially  different  from  that  estab- 

by  the  statute,  in  this:  that  the  statute  imposes  on  the 
-ation  the  duty  to   fence  its  right  of  way  against  live- 
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stock  running  at  large,  and  makes  it  liable  for  any  injury  to 
such  stock  caused  by  its  failure  to  perform  that  duty;  while 
the  rule  announced  by  the  instruction  is  that  it  is  its  duty 
to  build  and  to  maintain  fences  suflBcient  to  keep  cattle  off  its 
right  of  way  under  all  ordinary  circumstances,  and  that  it  is 
.  liable  for  all  injury  to  stock  or  cattle  occasioned  by  its  failure 
to  perform  that  duty.  That  the  instruction  states  a  broader 
rule  of  liability  than  is  laid  down  in  the  statute  is  very  clear, 
and,  as  an  abstract  proposition,  it  cannot  be  approved.  It 
contains  no  such  qualification  as  that  the  cattle  must  have 
been  running  at  large  at  the  time  of  the  injury  to  render 
defendant  liable  therefor;  but  the  doctrine  of  the  instruction 
is  that,  if  the  corporation  neglected  to  build  and  maintain 
fences  suflBcient  to  keep  stock  off  its  right  of  way  under  all 
ordinary  circumstances,  it  is  liable  for  all  injury  to  stock 
occasioned  by  such  negligence.  Under  this  rule,  the  corpor- 
ation would  be  liable  for  injury  to  stock  which,  owing  to  its 
failure  to  maintain  a  sufficient  fence  to  exclude  it  therefrom, 
went  upon  its  track  and  was  injured  there,  although  at  the 
time  it  was  not  running  at  large.  We  would  not,  however, 
reverse  the  judgment  on  this  ground  alone.  The  evidence 
shows  without  any  conflict  that  the  cattle  in  question  were 
running  at  large  at  the  time  of  injury  complained  of. 
Defendant,  therefore,  was  not  prejudiced  by  the  instruction. 

IV.    The  court  told  the  jury  in  another  instruction  "that  the 
burden  of  proof  is  on  the  defendant  to  establish  the  building 

4. . .    of    a   good   and   sufficient    fence."      Defendant 

burden'of"*  excepts  to  this  instruction.  The  position  of  coun- 
?ence.^  sel  is  that,  as  plaintiff  alleged  in  his  petition  that 

the  injury  was  occasioned  by  the  failure  of  defendant  to 
build  and  maintain  a  sufficient  fence,  and  as  this  was 
denied  in  the  answer,  the  burden  was  necessarily  on  plaintiff 
to  establish  the  allegation.  The  statute,  however,  which  gives 
the  owner  of  stock  which  has  been  killed  or  injured  on  a 
railway  track  a  right  of  action  therefor,  (§  1289, 
8upra,)  provides  "  that  in  order  to  recover  it  shall  only  be 
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for  the  owner  to  prove  the  injary  or  destruction  of 
3rty."  The  effect  of  this  provision  is  to  make  the 
le  injury  or  destruction  of  the  property  on  the  rail- 
z  prima  facie  evidence  of  negligence  on  the  part 
rporation.     Small  v.  Chicago^  R,  I.  d;  P.  Ry  Co.^ 

338. 

he  court  dii-ected  the  jury  that  if  they  found  that 
was  entitled  to  recover  for  the  injury  complained  of, 
_.  and  that  defendant  neglected  to  pay  the  damages 
■"*  caused  thereby  for  more  than  thirty  days  after  a 
'.  notice  and  affidavit  of  the  loss  had  been  served 
3y  should  award  plaintiff  as  his  damages  double  the 
ihe "property  destroyed,  and  should  also  allow  him  six 
interest  thereon  from  the  date  of  the  expiration  of 
ys  from  the  service  of  the  notice  and  affidavit, 
it  assigns  the  giving  of  this  direction  to  allow  inter- 
or.  The  general  rule  at  common  law  undoubtedly 
iterest  is  not  allowed  in  actions  grounded  on  tort.  3 
nt.,  107;  Sedg.  Dam.,  c.  15.  In  actions  of  trover 
pass,  however,  the  jury  were  allowed,  where  they 
sfied  that  the  plaintiff  could  not  otherwise  be  justly 
lately  compensated,  to  allow  interest  in  their  esti- 
the  d  images.  Hyd^  v.  Stons^  7  Wend.,  354;  Beak 
8€y^  8  Johns.,  343;  Kennedy  v,  Whitwell^  4  Pick., 
lere  is  no  provision  in  our  general  statute  on  the 
f  interest  under  which  interest  can  be  allowed  on 
f  this  character;  (see  §2077;)  and,  as  thestat- 
\\  affords  the  remedy  provides  that  the  recovery 
in  double  the  amount  of  the  actual  damages  sus- 
r  the  plaintiff,  the  presumption  is  that  the  legisla- 
inded  this  award  to  be  in  full  satisfaction  of  the 

e  law  has  established  a   measure  of  recovery,  the 

id  juries  are  necessarily  deprived  of  all  discretion  in 

;  the  damages,  and  they  should  be  assessed  alone  on 

created  by  the  statute.       We  think,  therefore,  that 
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Shropshieb  v.  Long. 


1.  Oirouit  Oourt :  jurisdiction  to  chanobproba' 

COUNTY.  The  circuit  court  of  one  county  has  no  ju 
order  or  decree  setting  aside  the  final  report  of  a 
the  order  approving:  the  same,  in  another  county  o 

2.  Beceipt:  as  bvidencb  of  payment:  not  cop 

^ven  to  an  administrator  for  the  payment  of  a  cla 
is  not  conclusive  evidence  of  payment;  and  whew 
fact  been  made  the  estate  is  still  liable,  notwithstai 

3.  Administrator:  fraud  upon  claimant:  liab 

trator  who,  without  the  payment  of  a  claim  a^inst 
procures  a  receipt  from  the  claimant,  does  not  bec( 
for  the  claim;  but  he  remains  liable  as  administra 
the  receipt. 
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Shropahtre  y.  Long. 


Mahaska  county  be  set  aside,  and  that  she  hav< 
against  the  defendant  for  $1,000.  The  defendan 
to  the  plaintiff's  petition,  and  the  demurrer  wa 
The  plaintiff  elected  to  stand  upon  her  petition,  an 
dismissed  the  same. 

Ryan  <&  McElroyy  for  appellant. 

Cook  (&  Patterson^  for  appellee. 

Adams,  Oh.  J.—  The  circuit  court  of  Jasper  coi 
jurisdiction  to  make  any  order  or  decree  changing 
of  the  circuit  court  of  Mahaska  county,  and  we  dc 
stand  the  plaintiff's  counsel  as  seriously  insisting 
Their  contention  is  that,  upon  the  facts  stated 
entitled  to  a  judgment  against  the  defendant,  not 
trator,  but  personally.  But,  in  our  opinion,  th 
cannot  be  sustained.  Her  claim,  it  would  be  co 
originally  against  the  the  estate,  and  nothing  but 
seems  to  us,  could  properly  extinguish  it.  The  re( 
by  her  did  not  extinguish  it.  It  was,  to  be  sure, 
payment ;  but  it  was  subjdbt  to  be  explained  and  re 
she  was  not  paid,  as  she  avers,  it  was  her  right  to 
circuit  court  of  Mahaska  county  and  obtain  an  o 
ment,  and  she  may  do  so  now  if  it  is  not  too  late, 
is  not  barred  by  the  adjudication  already  had.  ] 
claim  remained  against  the  estate  notwithstanding 
the  defendant  is  liable  only  as  administrator,  ar 
bility,  involving  nothing  but  the  question  of  pa 
we  think,  be  adjudged  only  in  the  forum  of  the 
tion.  The  question  pertains  to  the  settlement  of 
and  that  court  has  exclusive  jurisdiction. 

We  think  that  the  demurrer  was  correctly  sustj 
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The  Case  TlireshiDg  Machine  Co.  v.  Merrill  et  aL 


I.  Case  Thbeshinq  Machine  Co.  v.  Merrill  et 
lL.,  Defendants,   and   Manly,  Intervenor. 

Lxnent:  invalid  levy:  waiver  bt  intervenor.  Where  the 
's  return  of  a  writ  of  attachment  was  insufficient  to  show  a  valid 
mt  the  records  of  the  case  showed  that  the  intervenor  had  con- 
that  the  property  should  remain  in  the  custody  of  the  sheriff,  and 
le  had  joined  in  a  delivery  bond  for  the  same,  held  that  she  thereby 
i  the  insufficiency  of  the  levy,  and  that  the  court  erroneously  ex- 
[  the  record  of  such  consent  and  the  delivery  bond,  when  offered  by 
iff  to  sustain  the  sheriff 's  right  to  the  possession  of  the  property. 

Appeal  from  O'Brien,  Circuit  Court. 

Tuesday,  Apbil  20. 

5T  commenced  before  a  justice  of  the  peace.  An 
jnt  was  issued  thereon,  and  certain  oats  levied  upon. 
!anly,  wife  of  the  defendant,  whose  property  was 
intervened,  claiming  to  own  the  oats.  There  was  a 
it  for  intervenor  before  the  justice,  and  a  like  judg- 
3n  appeal  to  the  circuit  court.  Plaintiff  appeals  to 
t. 

Crow^  for  appellant. 

?«  cfe  Bailey^  for  appellees. 

J. — I.  Upon  the  trial  in  the  circuit  court,  the 
►r  and  her  husband  having  testified,  substantially, 
oats  attached  and  claimed  by  her  were  raised  by  her 
iisband's  land  under  an  oral  agreement  with  him,  the 
moved  the  court  to  instruct  the  jury  to  find  for  the 
against  the  intervenor.  The  motion  was  overruled, 
jupon  the  intervenor  moved  the  court  to  instruct  the 
ind  for  her,  on  the  ground  that  she  had  established 
p  of  the  property,  and  the  plaintiff  had  shown  neither 
p  nor  right  of  possession,  the  return  to  the  writ  of 
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attachment  showing  no  valid  levy  upon  the  property 
decision  upon  this  motion,  the  plaintiff  offered  to  i 
among  other  evidence,  a  delivery  bond,  executed  by 
venor,  her  husband  and  another  to  the  sheriff,  giv( 
release  of  the  property  attached,  and  an  entry  in  the 
tlie  case  showing  that  the  oats,  upon  consent  of  par 
turned  over  to  the  sheriff.  The  entry  was  made  1 
delivery  bond  was  executed.  Bat  the  circuit  coui 
to  admit  the  evidence,  and  sustained  the  intervenoi 
for  instruction,  and  directed  the  jury  to  lind  for 
venor,  and  assess  her  damages  at  $140,  the  value  o: 
as  agreed  upon  by  the  parties. 

The  proceedings  of  the  circuit  court  just  stated  a 
erroneous.  Whatever  may  have  been  the  irregul 
defects  in  the  return  of  the  constable  to  the  attachm 
were  waived  by  the  intervenor's  acquiescing  in  the 
consenting  to  the  oats  being  put  in  the  possessic 
sheriff.  His  custody,  by  this  consent,  became  suffic 
this  the  intervenor  admitted  by  executing  a  delivery 
the  release  of  the  oats,  as  authorized  by  law.  T 
erred  in  not  admitting  the  delivery  bond  and  the 
consent  in  evidence,  if,  indeed,  they  were  not.  to  bo 
as  before  the  court  as  evidence  without  any  formal 
tion,  being  of  the  records  of  this  very  case. 

We  are  authorized  to  presume  from  the  record 
circuit  court  held  that  the  levy  of  the  attach  men  twa 
and  therefore  that  plaintiff  had  shown  no  right  of  tl 
to  hold  the  oats  under  the  attachment.  The  eviden 
established  that  right,  and  should  have  been  i 
Plaintiff's  motion  to  instruct  did  not  waive  its  rigl 
rait  the  evidence,  and  the  record  shows  no  reason  fo 
ing  it. 

II.  It  is  insisted  that  the  evidence  of  the  interv 
her  husband  shows  her  right  to  the  property.  Th 
not  prepared  to  admit.  But  be  that  as  it  may,  the 
not  ready  for  submission  until  plaintiff  had  an  op 
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Sanzey,  Trustee,  v.  The  Iowa  City  Glass  Co.  et  al. 

anty,  held  that  a  sale  and  purchase  made  under  the  ordei 
trustee,  peudini;  the  appeal,  did  not  bind  the  intervenor,  nor 
him  of  the  benefit  of  a  reversal,  thousrh  he  filed  no  superseded 
to  stay  execution. 

Appeal  from  Johnson  District  Oov/rt. 

Tuesday,  April  20. 

Plaintiff  brought  this  action  to  foreclose  a  deed  of 
executed  to  him  as  trustee  by  the  Iowa  City  Glass  Cor 
to  secure  the  amount  of  certain  negotiable  bonds  issu' 
the  mortgagor.  The  intervenor  was  the  owner  of  f 
said  bonds,  and  he  filed  his  petition  in  intervention,  al 
that  said  bonds  were  then  due,  and  that  certain  third  \ 
were  liable  thereon  as  guarantors;  and  that  it  was  the 
tion  of  the  trustee  and  his  attorney,  who  was  one  ( 
guarantors,  to  deprive  him  of  the  benefits  of  the  guj 
by  bidding  in  the  whole  of  the  property  covered  by  the 
deed  for  the  benefit  of  all  of  the  bondholders,  for  an  ai 
sufficient  to  satisfy  the  indebtedness  evidjin33d  by  the  I 
and  thereby  release  the  guarantors,  and  compol  him,  a 
his  will,  to  become  an  owner  of  an  undivided  interest  i 
property;  and  he  prayed  for  judgment  against  the  glass 
pany  for  the  amount  of  said  bonds,  and  for  a  decree  of 
closure;  and  that  said  judgment  be  made  a  lien  up 
undivided  one-sixth  of  the  property;  (the  indebtedne 
him  being  one-sixth  of  the  whole  amount  secured  1 
trust  deed;)  and  that  the  lien  of  the  trustee  and  the 
bondholders  on  that  portion  of  the  property  be  adj 
junior  and  inferior  to  liis  lien.  After  the  tiling  of  this 
tion,  plaintiff  filed  an  amendment  to  his  petition,  in 
he  alleged  that  the  property  covered  by  the  trust  dee 
specially  designed  for  the  manufacture  of  pressed  glass 
and  that,  if  it  should  be  sold  at  ordinary  sheriff^s  sal 
interests  of  the  bondholders  would  be  jeopardized,  as,  i 
in  that  manner,  it  would  not  probably  sell  for  an  amoui 
ticient  to  satisfy  the  indebtedness,  although  its  real  vali 
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laa  that;  and  lie  prayed  that  some  special  direc- 
lannerof  the  sale  and  the  care  of  tlie  property  be 
idgment.  The  intervenor  thereupon  filed  a 
ated  "Written  Objections  to  the  Relief  Prayed 
\  Petition,"  in  which  it  was  alleged  that,  as  far  as 
3  concerned,  the  court  had  no  power  to  grant 

court  dismissed  intervenor's  petition,  aad 
r  relief  thereunder.  It  also  entered  judgment 
iS3  company  for  the  amounts  due  the  several 
Iso  foreclosing  the  trust  deed,  and  directing 
property  on  special  execution,  and  empower- 
3,  in  the  absence  of  other  adequate  bidders  at 
d  in  the  property  at  its  market  value  for  the 
From  this  judgment  the  intervenor  appealed 
ad,  upon  the  hearing  of  the  cause,  the  judg- 
sed.  See  63  Iowa,  707.  When  the  proce- 
[  in  the  district  court,  plaintiff  moved  for  leave 
ver  to  the  petition  of  intervention;  also  an 
his  original  petition,  liut  this  motion  was 
dgment  was  entered  in  accordance  with  the 
.  the  cause  in  this  court.     Plaintiff  appeals. 


Jey  and  Boat  cfe  Jackson,  for  appellant. 

rds  and  S,  12,  Fairall,  for  appellee. 

Appellee  filed  a  motion  in  this  court  to  dis- 
on  the  ground  that  there  was  no  service  of  the 
ice  of  appeal  on  the  clerk  of  the  district  court. 
J  record  shows  that  the  notice  of  appeal  was 
sented  to  the  deputy  clerk,  who  indorsed 
•eon  the  following  acceptance  of  service: 

Bgal  service  of  the  within  notice  accepted  this 
lay  of  July,  1885. 

"  Steph.  Bradley,  Clerk. 
"  By  R.  A.  KoRAB,  Deputy." 
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Sanxej,  Trustee,  y.  The  Iowa  City  aiass  Ca  et  al. 

An  appeal  to  this  court  is  taken  by  the 
notice  on  the  adverse  party  and  the  clerk.  Cc 
3179.  The  langaiige  of  the  statute  is  that  tl: 
be  served  on  the  clerk,  and  the  questions  raised 
are  whether  the  requirement  is  complied  with  I 
the  deputy,  and,  if  so,  whether  an  acceptance  1 
is  a  sufficient  service. 

We  think  both  of  these  questions  should  b( 
the  affirmative.      It  is   provided    by  section   7 
the  absence  or  disability  of  the  principal,  the 
perform  the  duty  of   his  principal   pertaining 
office."     Under  this  provision  the  deputy  may, 
cumstances  prescribed,  perform  any  of  the  duties 
the  office.     During  the  absence  or  disability  of 
he  stands  in  the  place  of  the  principal,  and  anj 
performed  by  him  is  regarded  as  having  been  j 
the  principal.      It  must  often  happen  that, 
absence  or  disability  of   the  clerk,  it  would  be 
to  serve    the   notice   on   him   personally   with 
allowed  by  the  statute  for  taking  the  appeal,  ani 
vice    may  not   be    made   on   the   deputy,   it 
in  such  cases  that    the  right   of  appeal    wouL 
by  circumstances  over  which  the  party  could 
trol.     The  right  is  conferred  by  statute,  and  i 
an  important  and  valuable  right,  and  we  cannot 
was  the  intention  of  the  legislature,  when  it  en 
vision  making  the  service  of   the  notice  on 
essential   step  in  perfecting  the  appeal,    that 
defeated  by  his  absence  or  disability  to  perform 
his  office, *and  we  prefer  to  accept  a  constructioi 
ute  which  will  secure  the  right,  rather  than  t 
in  many  cases  would  defeat  it. 

Having  regard,  then,  to   the  spirit,  rather  t 

letter,  of   the  law,  we  hold  that  the  notice  o 

properly  be  served  upon  the  deputy  during  t 

disability  of  the  clerk.     The  statute  makes  nc 

VOL.  LXVIII— 35. 
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to  the  manner  in  which  the  notice  shall  be  served.  We  think, 
therefore,  that  it  may  be  made  by  taking  a  written  acknowledg- 
ment of  service  by  the  person  upon  whom  it  is  served.  In 
the  present  case,  the  only  evidence  of  the  service  of  the  notice 
on  appellee  is  the  written  acknowledgment  of  such  service  by 
his  counsel.  But  no  questioQ  is  made  as  to  the  sufficiency 
of  the  service  on  him,  and  counsel  would  hardly  contend 
that  such  service  was  not  sufficient.  But  the  reqnire- 
raeuts  of  the  statute  with  reference  to  the  service 
of  the  notice  on  the  clerk  are  in  no  respect  different 
from  those  requiring  it  to  be  served  on  the  adverse 
party.  It  is  contended,  however,  that  the  question  is  gov- 
erned by  oar  holding  in  Ghapin  v.  Pinkerton^  5S  Iowa, 
236.  We  held  in  that  case  that  an  action  could  not  be  main- 
tained against  the  sheriff  for  the  recovery  of  personal  prop- 
erty taken  by  him  on  execution,  under  section  3055  of  the 
Code,  on  proof  of  the  acceptance  of  service  of  the  notice 
required  by  that  section  by  the  deputy  sheriff.  The  distinc- 
tion between  that  case  and  the  present,  however,  is  very 
apparent.  The  object  of  the  notice  required  by  section 
3055  is  to  enable  the  officer  to  demand  indemnity  against 
any  claim  asserted  by  third  parties  to  the  property,  and  the 
section  provides  that  no  action  shall  be  maintained  against 
him  until  the  notice  has  been  served  upon  him.  It  is  clear, 
we  think,  that  in  that  case  the  acceptance  by  the  deputy  of 
the  service  of  the  notice  would  not  be  in  the  performance  of 
any  official  duty.  The  notice  is  for  the  benefit  of  the  sheriff, 
and  should  be  served  on  him  personally.  Headington  v. 
Langlandj  65  Iowa,  276.  The  motion  to  dismiss  the  appeal 
will  be  overruled. 

The  matters  set  up  by  plaintiff  in  the  amendment  to 
tition,  and  the  answer  to  the  petition  of  intervention 
Jfeu-  which  he  asked  leave  to  file  in  the  district  court, 
ieud-  a**®  that  since  the  former  appeal  was  taken,  and 
sand  before  the  judgment  was  reversed,  the  property 
nee.     was  offered  for  sale  on  special  execution  issued  on 
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the  judgment,    and    that    he    bid 
bondholders,   as   directed    by  the   j 
intervenor,  when  he  took  the  app( 
sedeas  bond;  also  that  before  the  s 
tract  was  entered  into  by  the  bondl 
venor)  and   the   trustee,    by  which 
trustee  should  institute  suit  for  the 
deed,   and  that  he  should  buy  in  tb 
tion  sale  for  the  bondholders,  unless 
bidders  who  were  willing  to  take  it 
and  that  the  suit  was  instituted  in 
ment;  and,  as  an  excuse  for  his  fail 
tract  prior  to  the  former  trial,  he 
directed  by  the  court  to  answer  the  i 
is  also  alleged  that  the  order  dismiss 
vention  was  inadvertently  made,  the 
the  fact  that  any  issue  arose  between 
under  the  pleading. 

It  will  be  observed  that  plaintiff's 
plead  (1)  a  contract  which  was  entered 
instituted,  by  which  the  inter  venor 
in  his  petition;  and  (2)  matters  \v 
rendition  of  the  former  judgment, 
and  which  he  claims  now  constitute 
said  claim.  The  action  is  in  equi 
judgment  was  on  the  merits,  and  was 
ing  on  the  evidence,  it  was  triable  c 
the  former  appeal.  It  has  been  held 
that  character,  when  the  cause  is  rem 
the  lower  court,  that  the  parties  ma 
dnce  material  evidence  which  has  b 
original  trial;  also  that  they  may  se 
affecting  the  merits  of  the  cause  wl 
the  former  trial ;  and  that  the  amer 
necessary  for  this  purpose  may  also  l 
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lanxey,  Trustee,  v.  The  Iowa  City  Glass  Co.  et  aL 

c&  M.  R.  R.  Co.,  44  Iowa,  335;  Jone%  v.  Clark, 

contends  that  the  original  jadgment,  80  far  as  it 
;he  rights  of  the  intervenor,  was  not  rendered  on 

the  evidence,  but  that  the  questions  were  raised 
3n  objections  filed  by  intervenor  to  the  amended 
ich  was  merely  in  the  nature  of  a  demurrer;  and 

had  the  right  to  answer  intervener's  petition 
lestions  raised  by  the  demurrer  were  decided, 
itiou  is  not  correct.      The  paper  denominated 

to  the  Prayer  of  the  Amendment  to  the  Peti- 
)t  a  demurrer,  nor  was  it  treated  as  such  by  the 
lie  court.  It  was  a  "  nondescript,"  and  might 
en  disregarded  or  stricken  from  the  files.  The 
hich  intervener's  claim  was  founded  were  set  out 
)n.  The  record  shows  that  the  cause  was  heard 
dence  introduced  by  plaintiff,  and  upon  that  evl- 
s  adjudged  that  plaintiff  was  entitled  to  the 
rayed  for  in  his  petition,  and  the  amendment 

intervener's    petition   was   dismissed,   and  ho 

the  relief  demanded.  It  clearly  appears,  we 
he  judgment  was  rendered  upon  the  pleadings  as 
)od,  and  the  evidence.  It  was  a  final  judgment 
ts  of  the  case,  and  it  makes  no  difference,  we 
plaintiff  was  not  directed  by  the  court  to  answer 
)r'8  petition.  He  might  have  answered  it  with- 
jction.  He  chose,  however,  to  submit  the  case 
veriug  it. 

ite  of  the  pleadings,  the  allegations  of  intervenor's 
3  taken  as  admitted,  and  the  district  court  deter- 
upon  the  pleadings  as  they  stood,  and  the  evi- 
nced by  plaintiff,  the  intervenor  was  not  entitled 
fter  thus  submitting  the  case,  we  think  it  clear 
'  was  not  entitled,  after  the  reversal  of  the  judg- 
;  up  the  alleged  agreement  in  avoidance  of 
claim. 
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Ooates  et  aL  t.  The  City  of  Dabuque. 


58  BT  AL.  V.  The  City  op  Dubuque. 

WnS:    RENEWAL  OF   STREET   FA  VINO:    LIABrUTT  OV 
DISCRETION  OP  COUNCIL:      COLLUSION  WITH  STREET 

ANY.  Where  the  paving  of  a  city  street  becomes  worn 
renewed  at  the  expense  of  the  owners  of  abutting  lots; 
on  whether  such  renewal  is  demanded  for  the  public 
termined  by  the  city  council,  and  their  determinatioo  is 
pt  for  want  of  authority,  or  for  fraud  or  oppression.  (See 
^horities.)  In  this  case  the  allegations  of  collusion 
>uncil  and  the  street  railway  company,  and  that  the 
IS  made  for  the  accommodation  of  the  company,  and  not 
the  public,  held  not  sustained  by  the  evidence.     (See 

OP  GRADE  OP  street:  WHAT  IS  NOT:  DAMAGES.  Where 
street  the  face  of  the  street  at  the  curb  was  made  a  few 
in  before,  but  the  level  of  the  curb  was  not  changed,  held 
no  change  of  grade  entitling  abutting  lot  owners  to 


^alfrom  Dwhuque  Circuit  Court* 

Tuesday,  April  20. 

C5tion  in  chancery,  brought  by  the  owners  of 
>erty  abutting  on  Main  street,  in  the  city  of 
lich  they  seek  to  enjoin  the  city  from  collect- 
\  which  are  levied  upon  said  property  to  pay 
ing,  curbing  and  macadamizing  upon  the 
iras  a  decree  for  the  plaintiffs,  and  defendant 

ri,  for  appellant. 

and  jB.  TT.  Stewart^  for  appellees. 

— The  improvement  which  is  the  subject  of 
made  upon  Main  street,  from  First  to  Eighth 
treet  is  the  principal  business  street  of  the 
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citv.  In  1854  the  ci 
ing  the  same,  and  as: 
to  the  owners  of  the  a 
ments  were  made  a 
for  improvements  of  t 
now  complain.  In 
Dubuque  Street  Railw 
way  upon  Main  street, 
constructed  in  the  cer 
operated  as  such,  and 
1884.  In  1883,  upon 
pany,  the  city  authoj 
additional  railroad  tri 
tions  were  had  betwe 
council  with  reference 
be  incurred  in  prepari 
and  it  was  agreed  that 
half  of  such  expense.  . 
desired  a  change  to  be 
street,  and  the  whole  \ 
ences  arose  between  t 
by  the  railway  corapai 
street  costing  greatly 
contemplated.  It  wai 
pany  should  pay  one- 
nearly  all  of  the  balan 
erty  abutting  on  the  si 
the  plaintiffs  complaiu 
is  that  the  new  improN 
for  the  public  use,  and 
for  the'  beneiit  of  the  i 
properly  construct  anc 
It  is  not  questioue 
to  make  improvement 
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repairs.     It  became  very  uneven  on  the  surface,  and  t 
from  the  center  was  so  considerable  as  to  seriously 
with  the  driving  of  vehicles  in  the  gutters.      By 
improvement  the  surface  of  the  street  was  leveled  dow 
tened,  so  that  vehicles  can  conveniently  and  safely  I 
along  the  street  from  curb  to  curb,  thus  very  greatly 
ing  the  facilities  for  travel.       The   new   macadam 
down  in  the  most  approved  and  substantial  manner, 
is  no  evidence  that  there  was  any  collusion  between 
council  and  the  railroad  company.     On  the  contrary, 
dence  shows  quite  satisfactorily  that  the  company 
asked  nor  desired  that  the  surface  of  the  street  be  pi 
nearly  on  a  level;  and  it  appears  that  the  improvem 
been  in  contemplation  by  the  city  council  long  bef 
application  was  made  by  the  railroad  company  for  1 
ilege  of  constructing  an  additional  track. 

The  plaintiffs  claim  that  the  alteration  in  the  surfa( 
street  was  a  change  in  the  established  grade,  and  wsa 
ful,  because  no  offer  has  been  made  to  compensate  t 
their  damages  consequent  upon  the  change  of  grad 
think  there  was  no  change  of  grade.     While  it  is  true 
surface  of  the  street  at  the  curb  is  a  few  inches  lov 
it  was  before  the  improvement,  the  new  curb  is  on  t 
level  as  the  old,  and  some  of  the  plaintiffs  testify, 
evidence  altogether  is  to  the  effect,  that  the  chan^ 
injury  to  the  property  of   the  plaintiffs.      Indeed, 
ponderance   of  the   evidence  is  that  the  change  in 
face  of  the  street  is  a  positive  benefit  to  the  abuttin 
erty. 

We  can  discover  no  grounds  for  holding  that  thes< 
ments  are  illegal,  and  we  think  the  decree  of  tho^cou 
must  be 
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EELEB  &  Wilson  Manuf'g  Co.  v.  Hasbbouck  et  al. 

MUST  Bs  SPECIALLY  FLBADBD.  Where  a  chattel  mortgage  was 
ipon  aa  a  defense,  and  no  reply  was  filed  assailing;  its  validity. 
rt  erred  in  finding  that  it  was  fraudulent,  because  there  was  do 
me. 

.  Mortgage  on  Buildings:  lis  pendens:  notice:  feioritt 
!r.  Plaintiff  brought  this  action  against  F.  and  1.  to  subject  cer- 
il  estate  held  by  I.  to  the  payment  of  a  judgment  against  F.,oii 
und  that  I.  held  it  for  F.  in  fraud  of  F.'s  creditors.  Afterwards 
eyed  to  I.  by  chattel  mortgage  some  buildings  which  he  as  a  ten- 
I  erected  on  the  place.  The  land  in  fact  belonged  to  I.,  and,  con- 
that  F.  owned  the  buildings  as  personal  property,  held  that  Hie 
cy  of  the  action  to  set  aside  I.*s  title  to  the  land  was  no  Dotice  to 
plaintiff  claimed  to  subject  the  buHdings,  as  personalty^  U>  i\iQ 
it  of  its  judgment,  and  that  the  pendency  of  the  action,  and  his 
dge  of  it,  did  not  have  the  effect  to  make  his  chattel  mortgage 
,  as  a  lien  on  the  buildings,  to  plaintiff 's  judgment. 

Appeal  from  Grundy  Circuit  Court. 
Wednesday,  Apbil  21. 

in  equity  to  subject  certain  real  estate  to  the  pay- 
a  judgment  in  favor  of  the  plaintiff  against  the 

F.  Hasbrouck,  on  the  ground  that  the  title  thereto 
3jr  his  co-defendant  in  fraud  of  plaintiff 's  rights. 

decree  the  defendants  appeal. 

i  Gilmariy  for  appellants. 

Thompaoriy  for  appellee. 

s,  J. — The  court  found  and  decreed  that  the  real 
lie  property  of  the  defendant  Isaac  Hasbronck.    In 

this  finding  we  concur.  It  therefore  follows  that 
'  the  real  estate  cannot  be  subjected  to  the  payment 

of  a  judgment  against  F.  Hasbrouck,  andthecir- 
did  so  determine.     But  the  court  found  that  F.  Has- 
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The  Wheeler  &  Wilson  Manuf'g  Cc 

brouck  had  erected  certain  buildin; 
said  real  estate,  which  the  court  h( 
the  payment  of  plaintiff's  judgme 
insist  is  erroneous.  The  action 
twentieth  day  of  November,  1883,  i 
May  20,  1885,  at  which  time  plaint 
its  petition,  and  the  defendants  filed 
answer,  and  therein  pleaded  that  on 
ber,  1883,  the  defendant  F.  Hasbroi 
mortgage  on  the  buildings  on  the  n 
ant.  To  this  pleading  no  reply  was 
ity  of  said  mortgage,  and  yet  the 
that  it  was  fraudulent  and  void, 
clearly  erroneous.  The  case  is  trial 
and  we  cannot  find  that  the  mortga< 
simply  for  the  reason  that  there  is  i 
It  is,  however,  insisted  by  couns( 
sections  3150  to  3152,  inclusive,  of 
•    „.^-,      obtained  a  lien  on  the  b 

2.  CHATTEL 

SSfdfSffr'us  til^^g  ^^^  petition  and 
BcSf^p'lfiority  thereof  on  Isaac  Hasbi 
^'  "^"-  thirtieth  day  of  Nover 

mortgage  was  not  executed  until 
created  by  it  is  inferior  to  the  pi 
relief  asked  in  the  original  petiti( 
Isaac  Hasbrouck  was  that  a  deed  co 
Isaac  Hasbrouck  be  adjudged  fraud 
the  same  be  subjected  to  the  payme 
ment.     In  the  amended  petition, 
plaintiff,  for  the  first  time,  asked 
This  was  long  after  the  execution  oi 
fore  the  lien  of  the  latter  has  priori 
the  institution  of  the  action  and  ser 
nal  petition  on  the  defendant  Isaac 
We  deem  it  proper  to  say  that  th 
the  plaintiff  that  can  be  adopted, 
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Beok,  J.— I.     The  plaintiff  1 
possession   of  forty-four   acres 
Andrews  and  Marthena  Lincicu 
deny  the  allegations  of  the  peti 
defense  by  way  of  a  cross-bill,  a 
purpose  of  making  provision 
gave  to  her  the  land  in  contro 
deed  of  warranty  therefor;  that 
the  land  under  this  gift  in  li 
therein,  and  have  made  valuabh 
that  the  deed  is  now  in  the 
cause  was  tried  as  an  action  in  < 
dered  quieting  the  title  in  defec 

II.  The  evidence,  in  our  opi 
sionthat  plaintiff  did  give  and  c 
to  her  daughter,  but  she  retaine 
never  caused  it  to  be  recorded, 
this  conveyance,  entered  into  th 
tlie  gift,  made  improvements  1 
occupied  and  cultivated  it  as  tlv 
the  consent  and  under  the  dire 
recognized  their  rights  by  varic 
mentioned.  A  railroad  was  ] 
damages  therefor  were  settled  \i 
plaintiff's  own  suggestion,  who 
had  given  and  conveyed  the  land 
in  the  deed  to  the  railroad  com; 
deed  to  the  daughter  had  not  beei 
mencement  of  this  suit,  a  dU 
between  plaintiff  and  defendant 

III.  In  view  of  the  facts, — -t 
of  the  land  and  improvements  m 
the  opinion  that  Marthena  has  es 
But  it  quite  as  clearly  appears  i 
an  obligation  to  contribute  one- 
support  during  her  life-time.     1 
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led  a  farm  of  a  little  more  than  a  hundred  and 
,  upon  which  she  lived  with  her  family,— two 
sr  daughter,  Marthena.  Upon  this  farm  the 
ended  for  her  support.  She  deeded  separate  and 
portions  of  the  land  to  each  of  her  children,  with 
nding  that  she  was  to  live  with  them,  and  receive 
from  them.  Upon  the  marriage  of  her  sons,  each 
ion  of  his  share  of  the  land,  and  upon  the  daugh- 
je  she  and  her  husband  entered  upon  a  separate 
['  her  part.  That  the  defendants  were  to  contrib- 
lupport  of  plaintiff  cannot  be  questioned;  they 
it  in  their  own  testimony. 

lie  the  court  will  enforce  the  conveyance  to  the 
will  only  do  it  upon  the  terms  of  the  gift 
jannot  claim  equity  without  doing  equity.  They 
•ce  the  gift,  except  upon  complying  with  its 
hile  equity  has  jurisdiction  of  the  case  it  will  see 
f's  rights  are  protected  and  preserved.  It  will 
fendants'  title  to  the  land  to  be  quieted,  and  per- 
to  depend  upon  the  unenforced  obligation  resting 
mts  to  contribute  to  her  support.  It  will  provide 
1  be  made  secure  in  the  receipt  of  one-third  of 
from  defendants.  To  secure  the  rights  of  the 
jause  will  be  remanded  for  a  decree  in  the  court 
inij  the  title  of  the  land  in  defendants  and  secur- 
s  of  plaintiff.  It  shall  be  declared  in  the  decree 
nts  shall  hold  the  land  subject  to  a  lien  for  one- 
support  of  plaintiff  during  her  natural  life,  and 
3I0W  shall,  upon  supplemental  pleadings  to  be 
intiff,  determine  and  render  a  judgment  for  the 
indants  shall  pay  annually,  or  at  other  shorter 
me-third  of  the  support  of  plaintiff.  Such  judg- 
3  a  special  lien  on  the  land;  and  the  decree  estab- 
.mount  and  time  of  such  payments  shall  provide 
Ejfault  of  defendants,  or  either  of  them,  to  make 
t  the  times    prescribed,  special  execution  shall 
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issae,  and  the  lands,  or  such  pai 
shall  be  sold  to  satisfy  such  ju(l< 
shall  issue,  in  case  of  any  bala 
case  of  forelosure  of  a  mortgage 


]P[BNNEDY   V.    ThB   ChTOAOO    & 

1.  Bailroads :  injury  to  traveler 
NEaLiOENCR.  Defendant  stopped  ^ 
in  a  city,  where  there  were  two  trac 
8witch-ens:ine  to  pass.  As  soon  as 
the  crossing;  the  train  stopped,  and 
movement  of  cars  at  the  phice,  anc 
immediately  back  up,  undertook  to 
injured  by  the  backing  train.  Helc 
negligence,  and  could  not  recover. 

Appeal  from  Clinto 

"Wednesday, 

Action  to  recover  damages  ( 
defendant's  cars  with  the  plainti 
iiue  crossing,  in  the  city  of  Olir 
for  plaintiff,  and  judgment.     Tl 

Huhhardy  dark  A  Davoley^  \ 

No  appearance  for  appellee. 

Sebyebs,  J. — The  negligence 
a  train  of  cars  on  defendant's  ro 
plaintiff's  part,  "  negligently,  w 
or  bell,  and  without  any  person 
car  of  said  train,  and  without  gi 
ing  of  said  train,  caused  to  rur 
and  struck  plaintiff's  wagon." 
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Pope  et  al.  v.  Cheney  et  aL 

K,  J. — I.  The  intervener  claims  property  in  the  com 
an  oral  sale  and  delivery  by  defendant  before  the  levy 
of  the  attachment.  The  decisive  question  in  the 
y*?^  case  involves  the  sufficiency  of  the  sale  and  deliv- 
;  r^ie  ^U  ^^  P^^^  ^^®  property  in  the  corn  as  against 
the  attaching  creditors.  The  evidence  shows, 
without  dispute,  that  the  intervenor,  being  bound 
indorser  or  joint  maker  of  several  promissory  notes 
;ed  by  defendants,  purchased  the  corn  of  defendants, 
jnt  therefor  being  made  by  the  application  of  the  amount 
price  upon  these  notes.  The  defendant  executed  a  bill 
3  to  the  intervenor  for  the  corn,  but  for  some  reason  it 
>t  satisfactory.  Thereupon  an  oral  sale  was  made,  and 
rties  went  to  the  cribs,  wh.ere  the  defendant  formally 
red  possession  thereof  to  the  intervenor,  who  proceeded 
I  up  openings  in  the  cribs.  There  was  no  conflict  of 
ice  as  to  these  facts,  and  thereon  the  circuit  court 
cted  the  jury  that  the  intervenor  became  fully  vested 
he  ownership  and  possession  of  the  corn,  and  directed 
to  return  a  verdict  for  the  intervenor. 

We  are  required  to  determine  whether,  upon  the  facts 
ished,  there  was  such  a  change  of  possession  of  the 
corn  as  would  pass  the  property  therein  against 
existing  creditors,  without  notice,  in  the  absence 
rritten  conveyance  of  the  corn,  as  required  by  Code,  § 
The  question  of  possession  of  property  in  any  case 
of  necessity,  depend  upon  its  peculiar  facts.  It  is 
is  that  all  articles  of  personal  property  cannot  be  sab- 
)  the  dominion  and  control  of  the  owner  in  the  same 
jr  and  to  the  same  extent.  Those  articles  of  great  bulk, 
lome  extent  immovable  in  their  nature,  cannot  be  held 
session  and  under  control  like  smaller  thinsrs  which 
►e  readily  moved,  or  over  which  their  owner  may  have 
)wer  to  exercise  absolute  personal  possession, — Tnanu 
.  It  is  obvious  that  the  possession  of  those  things  of 
bulk,  which  are  usually  not  moved  until  wanted  for  use, 
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and  over  which  the  owners  cannot,  or  ordinarily  do  not,  exer- 
cise constant  personal  supervision  and  control,  is  not  to  be 
determined  by  the  fact  of  the  manual  liolding  and  personal 
presence  and  control  of  the  owner  which  would  be  required 
in  cases  of  less  bulky  things,  more  readily  moved,  which  are 
usually  subject  to  personal  control  of  the  owner  or  his  agents. 
It  would  seem  that  possession  of  articles  of  personal  prop- 
erty is  to  be  determined  by  this  rule:  "When  the  owner  exer- 
cises the  control  of  a  thing  in  the  manner  and  to  the  extent 
usual  in  cases  of  property  of  like  character,  and  holds  pos- 
session over  it  to  the  extent  to  which  it  is  capable  of  being 
possessed,  according  to  the  ordinary  manner  of  using  and 
handling  such  things,  it  is  to  be  regarded  as  in  his  legal  pos- 
session. An  analogous  rule  has  been  applied  by  this  court 
to  the  determination  of  the  question  of  the  possession  of 
real  estate.     See  Booth  v.  Smally  25  Iowa,  177. 

Applying  this  rule  to  the  case  before  us,  we  are  led  to  con- 
clude that  the  intervenor  was  in  the  possession  of  the  corn 
when  it  was  seized  by  the  sheriff.  It  is  not  usual  for  the 
owner  of  a  large  crib  of  corn,  awaiting  a  price  which  will 
justify  its  shipment  to  market,  to  exercise  any  different  con- 
trol over  it,  or  to  indicate  his  possession  thereof  by  different 
acts^  than  by  those  done  by  the  intervenor.  lie  publicly  pro- 
claimed his  ownership,  and  did  what  he  esteemed  necessary 
for  the  preservation  of  the  property.  It  is  to  be  presumed 
that  inquiry  at  the  place  where  the  corn  was  cribbed  would 
have  revealed  his  ownership.  At  all  events,  he  conld  have 
taken  possession  in  no  different  manner,  and  could  have 
exercised  ownership  in  no  different  way,  than  that  pursued 
by  him.  He  was,  in  contemplation  of  the  law,  in  possession 
of  the  property.  The  decisions  of  this  court,  cited  by 
plaintiffs'  counsel  to  support  his  position  that  the  intervenor 
was  not  in  possession  of  the  corn,  differ  wholly  in  their  facts 
from  the  case  at  bar.  In  none  of  them  was  there  a  change, 
or  attempt  to  change,  the  custody  and  control  of  the  property. 
In  each  case  the  property  was  "  left  with  the  seller,  whose 
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)8  to  it  continued  unchanged,  bo  far  as  the  world  could 
by  the  acts  of  the  parties."  In  this  case,  the  seller 
to  control  the  corn,  and  the  inter venor  exercised  what- 
re  or  control  over  it  was  demanded  by  its  condition. 
Uowing  are  the  cases  cited  by  plaintiffs'  couusel: 
•y  V.  Browa^  40  Iowa,  104;  Sutton  v.  Ballou^^^  Id., 
McKay  V.  Glapp^  47  Id.,  418 ;  Smith  v.  Ghampney^ 
,  174;  Hickok  v.  Bmlly  51  Id.,  655;  NuckolU  v. 
52  Id.,  581. 

Witnesses  for  the  intervenor  testified  that defeadant 
jd  a  bill  of  sale  to  the  intervenor,  which,  however,  was 
not  satisfactory,  and  the  oral  sale  was  then  made. 
»J^  Subsequently,  three  or  four  days  after  the  deliv- 
orai  ^^y  ^^  ^'^®  ^^^^  upon  the  oral  sale,  which  was  on 
the  day  of  the  levy  of  the  attachment,  the  bill  of 
8  recorded.  It  very  clearly  appears  that  the  sale  relied 
ras  the  oral  sale,  and  that  the  intervenor  did  not  rely 
he  bill  of  sale,  for  he  did  not  offer  it  in  evidence, 
iintiff  objected  to  the  evidence  on  the  ground  that  the 
sale  was  the  best  evidence  of  the  agreement  of  the 
,  which  could  not  be  established  by  proof  of  tlie  parol 
ent.  The  objection  was  rightly  overruled.  We  hare 
by  the  statement  of  the  facts,  that  the  contract  of 
19  oral,  and  that  the  bill  of  sale  did  not  present  the 
jt  relied  upon  by  the  intervenor. 

It  is  next  insisted  that  the  evidence  fails  to  show  a 
jration  for  the  sale.     The  intervenor  bonglit  the  prop- 
,KR.    <^^'ty»  agreeing  to  pay  for  it  by  applying  the  pro- 
iu!t-     ceeds  uf>on  certain  notes.     This  sale  was  consum- 
mated by   the  delivery  of  the  property.    Novr, 
the  seller  of  the  property,  who  directs  or  agrees  ^o 
yment  of  the  purchase  monoy  to  another  person,  or 
\\y  paper  of  the  seller  or  of  another,  after  the  consum- 
of  the  contract  of  sale,  cannot  claim  that  the  sale 
ithout  consideration.     The  purchaser's  agreement  to 
3  price  in  the  manner  agreed  upon  is  the  consideration 
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of  the  sale.     If  the  seller  cannot  deny  the  considers 
other  person  can. 

The  foregoing  consideration  disposes  of  all  quea 
the  case. 

Affi 


Ebambb  y.  Kbambb. 


1.  E^denoa :    pa.hol  to  oontraj>iot  dbbd  and  bstablish  b 

TBU8T.  Where  an  ordinary  deed  of  real  estate,  made  to  a  i 
cites  that  the  considaration  was  paid  by  the  g^raatee,  qucsre  w\ 
father  of  the  grantee  can  ba  allowed,  for  the  purpose  of  recov 
title  to  himself,  to  show  by  parol  that  he  bought  and  paid  for 
erty,  and  caused  it  to  be  conveyed  to  his  son  in  trust. 

2.  Trust:  gift  ajxd  conveyance  of  la.nd  to  son:  action  by  f 

c A  NCBL  DEED :  ESTOPPEL.  Plaintiff  purchased  the  land  in  que 
for  no  very  definite  reason,  caused  it  to  be  conveyed  to  his 
twelve  years  old.  He  afterwards  made  improvements  on  the 
and  occupied  it  as  a  place  of  residence.  In  order  to  borrow 
the  property  to  pay  for  the  improvements,  he  applied  for  anc 
letters  of  guardianship  of  his  son.  In  his  sworn  petition  a 
letters  he  stated,  in  substance,  that  the  property  belonged  tc 
Held  that  he  was  thereby  estopped  from  afterwards  recoverin 
the  property  on  the  ground  that  the  son  held  it  only  in  trust 
Beck  and  Rothboce,  JJ.,  dissenting. 

Appeal  from  Scott  District  Court. 

Wednesdat,  Apbil  21. 

This  action  was  brought  to  cancel  a  certain  deed  e 
to  the  defendant  by  the   Davenport  Savings   Bank, 
quiet  the  title  to  the  premises  in  the  plaintiflf.     Ther 
decree  for  the  plaintiff,  and  the  defendant,   by  his  g 
ad  literrhy  E.  E.  Oook,  appeals. 

E.  E.  OooJc^  for  appellant. 

George  E.  Ruhhell^  for  appellee. 
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ldaic9,0h.  J. — The  deed  in  question  purports  to  have  been 
le  for  the  consideration  of  $3,125,  paid  to  the  grantor  by 

IDBNCE : 

►I  to  con- 
Ict  deed 


►I  to  con-'  the  defendant,  the  grantee.     The  plaintiff  seeks 


t^oestob-  ^^  establish  a  trust  in  this  property,  averring 
resulting  ^j^^^^  j^  equity,  he  is  the  sole  owner  thereof,  and 
;  the  defendant  has  no  beneficial  interest  in  it.  He  does 
set  out  any  writing  by  which  he  claims  that  such  alleged 
t  is  evidenced.  He  relies,  indeed,  wholly  upon  parol  evi- 
se  to  establish  it,  and  it  was  upon  such  evidence  alone 
;  the  decree  in  the  plaintiflTs  favor  was  rendered.  We 
''  say,  farther,  that  there  is  no  allegation  in  the  petition  of 
d,  or  abuse  of  confidence,  or  mistake.  Whether  such  a 
1  is  open  to  be  attacked  upon  parol  evidence  is,  to  our 
d,  subject  to  grave  doubt.  If  the  deed  had  recited  that 
consideration  was  paid  by  the  plaintiff,  it  may  be  con- 
id  that  he  might  have  set  up  a  trust  in  the  property,  and 
id  upon  the  resital  as  raising  a  presumption  of  a  trust, 
il  some  evidence  should  be  introduced  tending  to  show 
;  the  plaintiff  intended  to  make  a  gift;  as,  for  instance, 
;  the  grantee  is  the  plaintiff's  son.  But  the  deed  does  not 
bain  such  recital.  It  recites  that  the  consideration  was 
I  by  the  grantee.  It  is  in  form  an  ordinary  deed,  and  if 
)uld  be  attacked  by  parol,  wa  are  unable  to  see  why  any 
1  might  not  be. 

wt  the  case  is  such  that  wo  need  not  datermine  the  ques- 

as  to  whether  the  trust  could  be   established  by  parol, 

usTigift     because,  in  our  opinion,  the  parol   evidence   in- 

convey-  r  »  it 

InfacUoa  ^^'^^^uced  and  relied  upon  does  not  show  a  trust, 
leuieed*:  I*  appears  from  the  evidence  that  the  defendant 
^^^^'  is  a  boy,  and  the  only  child  of  plaintiff,  and  was 
lie  time  of  the  conveyance  in  question  about  twelve  years  of 
The  plaintiff  purchased  three  lots  in  the  city  of  Daven- 
k  with  his  own  money,  and  caused  the  title  to  one  to  be 
^eyed  to  his  wife,  and  one  to  his  son,  and  one  to  himself, 
object  he  expressed  in  his  testimony  in  these  words  :  "My 
5  has  one.     I  thought  I  would  have  one  in  ray  name,  and 
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one  for  Sidney,  (the  defendant,)  to  have  a  deed  in  each  one. 
It  may  be  mere  braggadocio  that  each  one  should  have  a 
house."  He  afterwards  made  improvements  npon  the  house 
on  his  son's  lot,  and  had  occasion  to  borrow  money  upon  the 
house  and  lot  to  pay  for  the  improvements.  To  enable  him 
to  borrow  money,  he  applied  for  and  obtained  letters  of  guard- 
ianship upon  his  son.  In  his  sworn  petition  asking  for  let- 
ters he  stated  that  "the  said  minor  has  property  in  his  own 
right,  consisting  at  present  wholly  of  real  estate;  that  a 
guardian  is  necessary  in  order  to  protect  and  care  for  said 
property.'' 

If  it  is  true  that  the  defendant  merely  held  the  title  in 
trust  for  the  plaintiflT,  as  he  avers,  then  it  is  not  true,  as  he 
previously  swore,  that  the  defendant  had  property  in  his  own 
right;  and  it  is  not  true  that  a  guardian  was  necessary  to 
protect  and  care  for  it.  It  is  abundantly  manifest  that  he 
regarded  the  property  as  belonging  rightfully  to  his  son  until 
several  months  after  the  conveyance.  It  is  true,  he  proceeded 
after  the  conveyance  to  occupy  the  property  as  a  place  of  res- 
idence, and  there  is  no  evidence  that  he  accounted  for  rent; 
bat  we  cannot,  under  the  circumstances,  attach  much  im- 
portance to  the  fact.  It  cannot  overcome  his  own  sworn 
statement  that  the  property  was  the  property  of  his  son.  His 
attorney,  inconsistently  with  the  significance  of  an  oath,  con- 
tends that  the  sworn  statement  is  to  be  accounted  for,  not  on 
the  ground  that  it  was  supposed  by  the  plaintiff  to  be  true, 
bat  on  the  ground  of  the  pressure  of  the  necessity  of  borrow- 
ing money.  This  position  may  be  satisfactory  to  the  plaintiff 
and  his  attorney,  but  it  is  not  satisfactory  to  us.  We  believe 
that  the  sworn  statement  was  made  honestly  by  the  plaintiff, 
and  that  his  present  position  has  been  invented  for  him. 

In  our  opinion,  the  decree  of  the  district  court  should  be 

Hevebsed. 

Bbok,  J.,  dissenting. — ^I.  The  facts  of  the  case,  as  shown 
by    the  pleadings  and  established  by  the  evidence,  are  these: 
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property.     Counsel  insists  that  plaintiff  is  estopped  by  rea- 
son of  these  transactions,  to   deny  that  defendant  holds   the 
absolute  title  to  the  property.     It   is  urged  that   an  estoppel 
exists — Firsts  by  record;  8eoondy  by  the  conduct  of  plaintiff. 
The  claim  of  estoppel  by  record  is  based  upon  the  action  of 
the  court  empowering  plaintiff  to  execute  a  r 
capacity  of  guardian;  but  the  question  of  the 
son's  title,  or  his  interest  in  the  realty,  was  i 
involved  in  the  proceedings  in  that  action, 
therefore,    operate  as    an    estoppel    against 
plaintiff. 

IV.  There  is  no  estoppel  arising  from  i 
plaintiff,  for  the  reason  that  the  evidence  sho\i 
resentation  or  concealment  intended  to  indu 
do  any  act,  nor  was  any  act  done  by  reason  the 
ant  did  not  change  his  condition  by  reason  of 
6nd  he  will  lose  nothing  in  which  he  has  a  ] 
of  the  plaintiff's  conduct.  Tlie  doctrine  of  € 
fore,  is  not  applicable  to  the  case.  See  B 
480  et  seq.;  Bisp.  Eq.,  §§  281,  282;  Pom.  E 

No  other  questions  arise  in  the  case.     We 
elusion  that  the  decree  of  the  district  court  ve 
of  the  real  estate  in  plaintiff  is  correct,  ai 
afBrmed. 

KoTHBOOK,  J.,  concurs  with  the  dissent. 
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ment,  plaintirf  did  remaia  with  and  nurse  and  cj 
and  did  manage  and  care  for  her  business  and  p 
to  the  time  of  her  death;  but  that  her  death  oc 
denly,  and  the  agreement  to  make  the  conveyanci 
performed.  The  prayer  of  the  petition  is  for  jud 
pelling  the  specific  performance  of  these  two  j 
The  defendants  denied  the  making  of  the  contr 
in  the  petition.  The  circuit  court  entered  ji 
prayed  for  in  the  petition,  and  defendants  appeal 

NichoU  <&  Burnhamy  for  appellants. 

Boies y  Hu%ted  dh  Boies,  for  appellee. 

Reed,  J. — Counsel  for  plaintiff  do  not  clain 
have  proven  a  contract  between  Simeon  and  Sara 
lin  for  the  conveyance  by  the  latter  of  the 
plaintiff  and  her  brother;  but  they  claim  to  rec( 
alleged  contract  between  plaintiff  and  Sarah  A.  1 
the  conveyance  by  the  latter  of  the  property  to 
consideration  of  her  services  in  nursing  and  car; 
and  in  attending  to  and  caring  for  her  business  ai 
The  alleged  contract  was  in  parol,  and  the  effort 
has  been  to  take  the  case  out  of  the  statute  c 
proving  a  part  performance  of  the  agreement, 
not  disagree  as  to  the  rules  of  law  applicable  to  t 
is  conceded  by  both  parties  that,  before  plaii 
entitled  to  recover,  she  must  establish  the  allegec 
tract  by  clear  and  unequivocal  testimony;  also  tl 
prove  that  the  acts  relied  upon  as  a  part  perform 
contract  were  done  in  pursuance  of  it,  and  a 
exclusively  to  it.  It  is  insisted  by  counsel  foi 
that  neither  the  making  of  the  contract  nor  its  p 
ance  is  established  by  the  qtiantum  or  character 
required  by  these  rules. 

It  is  shown  by  evidence,  which  we  regard  as  e 
factory,  that  the  said  Sarah  A.  Franklin,  after  tl 
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her  habband,  admitted,  on  many  occasioas  and  to  a  nnmber 
of  different  witnesses,  that  she  had  promised  plaintiff  that 
if  she  would  not  get  married,  but  would  remain  with  her, 
and  nurse  and  care  for  her  during  her  life,  and  assist  her  in 
caring  for  and  managing  the  property,  she  would  convey  and 
assign  the  property  to  her.  These  admissions  are  competent 
and  entirely  satisfactory  evidence  of  an  offer  by  Sarah  A. 
Franklin  to  enter  into  substantially  such  an  agreement  with 
plaintiff  as  is  alleged  in  the  petition.  But,  to  establish  the 
alleged  contract,  plaintiff  must  prove,  not  only  the  offer  by 
her  step-mother  to  enter  into  the  agreement,  but  an  accept- 
ance by  her  of  that  offer.  It  must  be  shown  that  there  was 
a  mutual  agreement. 

It  must  be  admitted  that  there  is  an  entire  absence  of 
direct  and  positive  evidence  of  an  agreement  by  plaintiff  to 
accept  the  terms  of  the  offer  made  by  Mrs.  Franklin.  We 
think,  however,  that  the  facts  and  circumstances  proven  lead 
necessarily  to  the  conclusion  that  there  was  an  acceptance  by 
her  of  the  terms  of  the  offer.  Plaintiff  was  about  twenty- 
seven  years  old  when  her  father  died.  It  is  shown  that  she 
is  a  capable  and  very  industrious  woman.  For  a  number  of 
years  before  his  death  her  father  was  in  bad  health,  and  was 
incapable  of  doing  much  work,  or  of  giving  much  attention 
to  his  business.  The  real  estate  in  controversy  is  a  farm, 
which  the  father  had  owned  for  many  years  before  the  con- 
veyance to  his  wife.  The  family  lived  on  this  farm,  and  the 
personal  property  assigned  to  Mrs.  Franklin  was  the  stock 
and  implements  upon  it.  During  the  incapacity  of  her 
father,  plaintiff  aided  her  step-mother  in  the  management  of 
the  farm,  and  in  the  care  of  the  stock  upon  it.  She  did 
much  more  out-door  work  upon  the  farm  than  is  ordinarily 
done  by  farmers'  daughters;  and,  in  addition  to  this,  she 
assisted  in  the  household  duties.  After  the  death  of  her 
father  she  remained  upon  the  farm,  and  continued  to  render 
services  of  the  same  character  up  to  the  time  of  the  death 
of  the  step-mother.     The  step-mother  was  quite  old,  and 
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during  a  portion  of  tl 
ing  a  good  deal  of  p 
this  attention  in  addit 
care  and  kindness  add 
shown  that  she  ever  n 
tion  for  these  services, 
time,  and  we  presume 
that  she  was  capable  < 
that  her  services  actna 
duct  in  remaining  on 
attained  her  majority 
rendering  the  arduous 
dered  during  that  tim( 
that  she  fel  t  herself  u 
him.  But  her  conduc 
for  on  any  such  groun 
legal  obligation  to  con 
She  was  capable  of  eai 
hood,  and  this  she  coi 
labor  much  less  arduoi 
"We  cannot  presume  th 
for  nearly  four  years  ii 
efit  of  one  to  whom  sh 
both  reason  and  experi 
presumption,  from  the 
the  terms  of  her  step-i 
the  services  in  pursuar 
then,  the  evidence  clea 
the  making  of  the  alle 
services  in  pursuance  < 
The  judgment  of  th 
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limitation  put  upon  his  choice  of  locations  is  that  the  plac 
ignated  shall  be  a  reasonable  one.  The  question  deteri 
by  the  circuit  court  was  that  the  plaintiff  designated  i 
sonable  place.  We  think  the  evidence  fully  supports  the 
of  the  court.  It  is  quite  satisfactorily  shown  that  the  crc 
constructed  by  the  defendant  is  not  an  adequate  mea 
crossing  the  railroad.  It  is  constructed  at  a  point  wh 
cannot  be  conveniently  approached  without  crossing  ove 
swampy  ground,  which  is  almost  impassable.  The  rai 
runs  through  a  cut  or  excavation  the  greater  part  of  th( 
on  plaintiff's  farm.  There  is  a  cut  at  the  point  whe 
plaintiff  directed  the  crossing  to  be  made.  .There  is  a  conf 
the  evidence  as  to  the  excavation  necessary  to  be  made  i 
banks  to  bring  the  crossing  down  sufficiently  to  be  ade 
for  the  use  of  the  plaintiff.  The  defendant  contends 
tlie  excavation  required  would  be  such  as  to  be  a  very 
injury  to  the  railroad,  for  the  reason  that  it  would  ser\ 
purposes  of  a  ditch,  and  drain  the  surface  water  froi 
land  down  on  the  bed  of  the  railroad,  and  that  the  e> 
tion  necessary  for  the  crossing  would  be  so  deep  as  t( 
vent  the  train-men  from  seeing  teams  and  persons  appr 
ing  the  track  in  time  to  avoid  accidents.  On  the  other 
the  plaintiff  contends  that  an  adequate  crossing  can  be 
at  the  place  selected  by  him  with  a  very  slight  excav 
He  avers  in  his  petition  that  it  "  is  a  reasonable  place  fc 
construction  of  said  crossing,  and  not  requiring  an  es 
tion  of  over  two  and  a  half  feet  at  the  edge  of  the  cut 
could  be  constructed  at  a  small  expense  and  with 
labor."  This  allegation  finds  support  in  the  evidence 
the  court  ordered  the  defendant  to  construct  a  causew 
crossing  as  prayed  in  plaintiff's  petition.  In  our  op 
the  judgment  and  order  ought  not  to  be  disturbed. 

Some  questions  were  made  by  counsel  for  appellant 

rulings  made  by  the  court  upon   the  competency  of  ce 

evidence.      "We  discover  no  error  in  any  of  the  rulings 

plained  of.  Affirm 
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Ellis  v.  The  State  Ins.  Co. 

1.  Appeal  to  Supreme  Oourt :  fobcb  op  decisions.    The  rolings  o!  a 

court  of  final  appellate  jurisdiction  in  a  given  case  become  the  law  of  the 
case  in  all  future  trials. 

2.  Fire  Insurance :  porpeiture  op  policy  by  incumbrance  op  prop- 

ekty:  subsequent  assionment  with  consent  op  cobcpant:  rights 
op  assignee.  Where  a  policy  of  fire  insurance  provided,  in  substance, 
that  if  there  was,  at  the  time  the  policy  was  issued,  or  should  be  there- 
after, an  incumbrance  on  the  property,  the  policy  should  be  void;  and 
the  property  was  afterwards  incumbered;  and,  while  it  was  so  incum- 
bered, the  policy  was  assigned  to  the  plaintiff,  and  such  assignment  was 
assented  to  by  the  company  without  knowledge  of  the  incumbrance, 
held  that,  while  a  new  contract  of  insurauce  arose  between  the  assignee 
and  the  company,  the  agreement  that  the  policy  should  be  void  if  the 
property  was  incumbered  was  imported  into  that  contract,  and,  the  prop- 
erty being  incumbered  when  the  new  contract  was  made,  and  continu- 
ing to  be  80  incumbered,  the  assignee  could  not  recover  in  case  of  loss. 
Ellis  V.  Council  Bluffs  Ins,  Co.,  64  Iowa,  507,  distinguished. 
Beck  and  Reed,  JJ.,  dissenting. 

Appeal  from  Appanoose  Circuit  Court. 

Wednesday,    April  21. 

Action  upon  a  policy  of  fire  insurance  issned  by  the  defend* 
ant  to  E.  K.  Ellis  &  Co.,  assignors  of  the  ])laintiff.  There  was 
a  trial  to  the  court,  and  judgment  was  rendered  for  the  plaint- 
iflf.     The  defendant  appeals. 

George  O.  Wright  and  J.  B,  Johnson^  for  appellant 

Tannehill  cfe  Fee^  for  appellee. 

Adams,  Ch.  J. — I.  This  case  is  before  us  upon  a  second 
appeal.  The  first  opinion  is  reported  in  61  Iowa,  577.  The 
question  raised  in  that  case  was  as  to  whether  the  court  erred 
in  excluding  evidence  oflered  by  the  defendant  of  a  mortgage 
npon  the  property,  placed  upon  it  by  the  plaintiff's  assignors, 
and  remaining  until  after  the  loss.     This  court  held  that  the 
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upon  tlie  fact  that  the 
property  is  *  * 
policy  shall  be  void;" 
be  an  incumbrance  of 
terms  of  the  policy,  r( 
the  evidence  was  adn 
there  was  a  mortgage 
the  plaintiff's  assignor 
The  plaintiff  contends 
lie  calls  our  attention 
policy  by  assignment 
that  the  mortgage  w 
assignors.  His  positi( 
their  act,  because  whe 
tract  arose,  and  noth 
policy. 

The  fact  of  the  assij 
appeared  upon  the  for 
which  the 
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court :  force 

of  decisions.      ;,j     excludi 

because  it  was  immat 
had  executed  a  raortgi 
was  wrongly  excluded 
rightly  excluded,  and  ' 
of  any  new  fact  which 
a  new  legal  position  t 
are  asked  to  virtual  I  j 
excluded,  in  contraven 
plaintiff's  counsel  hav 
ing  it. 

It  is  true  that  upon 
but  the  court,  in  rende 
to  give  effect  to  it,  ar 
is  well  settled  that  tl 


Digitized  by 


Google 


-^.,7'' 


SUPREME  COURT  OF  IOWA, 

Ellis  y.  State  Ins.  Co. 

iction  in  a  given  case  become  tlie  law  of  the  ease  in  all 
trials.  The  defendant  contends  that  that  rule  shonld 
)lied  here,  though  the  precise  reason  now  urged  for 
ing  the  evidence,  or,  what  is  the  same  thing,  for  refus- 
give  effect  to  it,  was  not  urged  before, 
question  presented  is  not  entirely  free  from  difficulty, 
ly,  if  it  were  necessary  to  rule  upon  it,  we  might  feel 
nsiir.   constrained  to  sustain  the  defendant;  butweiiave 

>rfelt-  .  ,  ,  n.  .       1 

i>iicy  to  say  that  it  appears  to  us  that  the  additional 
-sub-  ^^^^^^  ^^w  urged  by  the  plaintiff  for  regarding 
uvith  ^^^^  evidence  of  the  mortgage  as  immaterial  is  as 
"/  unsound  as  the  one  before  urged.  The  plaintiff's 
*^*"  position  is  that,  notwithstanding  the  provision  of 
»licy  that  it  shall  be  void  if  there  is  an  incumbrance 
the  property,  it  shall  not  be  void  in  the  hands  of  an 
?e,  if  the  company  assents  to  the  assignment.  This 
n  is  based  upon  the  idea  that  at  the  timeof  theassign- 
L  new  contract  arose.  It  may  be  conceded  that  in  a 
sense  a  new  contract  arose.  It  could  not  be  other- 
here  a  new  party  is  introduced.  But  that  is  not  a 
al  consideration.  What  we  have  to  determine  is,  what 
V  contract  was,  and  whether,  under  such  contract,  the 
ff  is  entitled  to  recover. 

m  the  plaintiff  took  an  assignment  of  the  policy,  all  its 
a!i(l  conditions  were  imported  into  the  new  contract, 
became  one  of  the  conditions  of  the  new  contract  that 
I  title  to  the  property  is  *  *  *  incumbered 
*  *  this  policy  shall  be  void."  The  plaintiff, 
;nee  of  the  policy,  became  a  party  to  such  condition, 
;  essentially  as  his  assignors  did  when  the  policy  was 
Hied.  The  condition  pertained  to  the  character  of  the 
^  it  then  was  or  should  be  thereafter.  The  parties 
.lly  insured  virtually  agreed  that  if  there  was,  at  the 
le  policy  was  issued,  or  should  be  thereafter,  an  incum- 
upon  the  property,  they  should  not,  in  case  of  loss,  be 
i  to  recover.     This  was  the  construction  placed  u|>on 
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ance.  Now,  as  a  new  contract  arose,  which  new  contract  was 
not  obtained  bj  fraud,  it  was  thought  that  it  should  not  be 
held  to  be  void.  The  assignee  was  not  only  not  guilty  of  any 
fraud,  but  could  not  be  presumed  to  have  knowledge  of  the 
assignor's  fraud,  nor  to  be  in  fault  for  want  of  knowledge  of 
it.  Besides,  in  that  case,  there  was  nothing  tending  to  show 
that  the  risk  at  the  time  of  the  assignment  was  greater  than 
the  company  undertook  to  carry.  The  fraud  set  up  was  that 
there  was  a  false  statement  in  respect  to  the  property  being 
free  from  incumbrance.  But  there  was  nothing  tending  to 
show  that  at  the  time  of  the  assignment,  at  which  time  the 
new  contract  arose,  the  property  was  not  free  from  incum- 
brance. The  case  is  not  different  in  principle  from  one  where 
there  is  a  promissory  warranty  against  a  specified  use.  A 
breach  of  the  warranty  arising  from  a  prohibited  use  which 
had  been  discontinued  before  assignment,  and  not  longer  affect- 
ing the  risk,  should  not  be  held  to  vitiate  the  policy  in  the 
hands  of  the  assignee,  under  the  new  contract  It  is  true, 
the  terms  of  the  policy,  including  the  promissory  warranty 
against  the  specified  use,  should  be  regarded  as  forming  a 
part  of  the  new  contract;  but,  then,  the  promissory  warranty, 
after  the  new  contract  arises,  is  merely  that  of  the  assignee, 
and  if  he  is  not  guilty  of  a  breach  of  it,  the  new  contract  is 
not  forfeited.  So,  too,  there  is  another  class  of  cases  where 
the  act  complained  of  is  the  act  of  the  assignor,  done  after  the 
assignment.  Of  this  class  is  Foster  v,  Equitaible  Mat,  Fire 
Ins,  Oo,y  2  Gray,  216.  The  assignor's  act,  done  after  the  new 
contract  arose,  could  not  be  deemed  a  breach  of  the  new  con- 
tract, for  reasons  too  obvious  to  require  any  discussion. 

In  the  case  at  bar,  what  is  complained  of  is  a  subsisting 
incumbrance,  and  that  was  provided  against  as  much  by  the 
new  contract  as  by  the  old.  The  assignee  became  a  party  to 
the  stipulation  or  condition  that  there  should  be  no  incum- 
brance upon  the  property.  The  breach,  then,  which  forfeits 
the  contract  is  his  breach.  If  the  incumbrance  had  been 
removed  before  assignment,  so  that  there  was  nothing  to  corn- 
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tent  the  company  was  allowed  to  retain  the  uneanied 
but  the  unearned  premium  had  already  been  for- 

.intiff  has  something  to  say  about  the  fraud  of  the 
in  making  this  defense,  but  he  knows  very  well 
seeking  to  impose  upon  the  defendant  a  liability  for 
iter  than  it  ever  consciously  assumed,  and  greater 
5  ever  paid  for. 
kk  that  the  judgment  must  be 

Reveksed. 

.,  dissenting, — In  my  opinion,  the  defendant  in  this 
t  set  up,  as  a  defense  to  the  action  brought  by  the 
f  the  policy,  the  fact  that  the  property  insured  was 
d  by  mortgage  executed  by  the  assignor  of  the  pol- 
party  originally  insured.  I  base  my  conclusion 
5  grounds: 

J  a  rule,  supported  by  authority,  that  the  assignment 
y  creates  between  the  underwriter  and  assignee  a 
ict,  which  is  not  affected  prejudicially  by  acts  of  the 
hom  the  policy  was  issued.  Under  this  rule,  the 
h  party  do  not  forfeit  the  conditions  of  the  policy  in 
)f  an  assignee,  when  such  acts  would  have  that  effect 
►licy  not  been  assigned.  Ellis  v.  Oouncll  Bluff* 
64  Iowa,  507;  Foster  v.  Insurance  Co.^  2  Gray, 
Fire  Ins,  Co,  v,  Mark,  45  III.,  482.  Counsel  for 
cite,  in  opposition  to  the  rule,  Ellis  v.  State  Ins. 
wa,  577.  They  insist  that,  because  the  opinion  in 
hows  that  the  policy  was  assigned,  and  yet  holds 
ice  of  an  incumbrance  put  upon  the  property  by 
>r,  the  original  assured,  was  erroneously  excluded, 
^n  is  in  conflict  with  the  rule.  But  this  point  was 
case,  and  the  rule  was  not  brought  in  question  or 
>  in  the  opinion.  It  seems  that  the  evidence  was 
3  only  upon  the  ground  that  the  conditions  of  the 
vided  against  the  transfer  or  change  of  the  title  of 
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in  evidence  did  not  i] 
than  a  lien  upon  the 
is  not  questioned  or  : 
cannot  be  cited  as  in 

The  rule  is  suppc 
The  assignee,  being  i 
of  forfeiture,  perpetn 
practiced  no  deceit  c 
against  loss  by  lire,  v 
company  to  give.  I] 
celed,  and  a  new  one  to 
by  the  company.  In 
to  the  company,  this 
was  assigned,  from  w 
indemnity  sought, 
which  the  policy  coi 
underwriter  was  also 
discover  the  existen( 
policy.  Without  pu 
have  resulted  in  disci 
icy,  he  treated  it  as  va 
to  rely  upon  it  as  incl 
assignee,  as  well  as 
inquiry  as  to  the  v 
there  is  no  reason  wli 
after  finding  that  the 

It  must  be  remei 
except  the  assent  thei 
given  through  its  ag( 
given,  the  policy  bee 
is  authorized  to  belie 
entering  into  a  contra 
binds  itself  to  affon 
therefore,  set  up  as  a 


Digitized  by 


Google 


586  SUPREME  COUET  OF  IOWA, 

EUU  y.  State  Ins.  Co. 

lidity  existing  before  the  assignment,  in  the  absence  of  fraud, 
deceit  or  concealment  on  the  part  of  the  assignee. 

IT.  It  becomes  necessary  to  inquire  whether  the  fact  that 
neither  the  defendant  nor  its  agent  had  knowledge  of  the 
incumbrance  existinof  at  the  time  of  the  assignment  of  the 
policy  takes  the  case  from  the  operation  of  this  rule.  It  may 
be  remarked,  preliminary  to  the  consideration  of  this  qu^- 
tion,  that,  as  the  plaintiff,  the  assignee  of  the  policy,  had  no 
knowledge  of  the  incumbrance,  the  case  would  not  be  with- 
drawn from  the  rule  on  the  ground  of  fraud  on  the  part  of 
plaintiff,  if  it  otherwise  is  applicable  to  the  case.  The  rule 
recognizes  the  assignment  of  a  policy  as  creating  a  new  con- 
tract. By  this  is  meant  that  a  new  contract  of  insurance 
arises  upon  the  execution  of  the  assignment.  The  company 
contracts  with  a  new  party.  The  underwriter  is  the  same  in 
the  new  as  in  the  old  contract,  but  the  insured  in  the  two 
contracts  is  not  the  same.  The  subject  of  the  insurance — the 
property  covered  by  the  policy — is  the  same  in  both  contracts; 
and  it  is  very  plain  that  the  terms  of  the  two  contracts  are 
the  same,  being  expressed  in  each  case  by  the  policy.  We 
think  upon  these  points  there  can  be  no  doubt. 

It  cannot  bo  doubted  that  a  violation  of  the  conditions  of 
the  policy  which  w(»uld  render  it  void  in  the  hands  of  the 
party  originally  insured  would  not  defeat  the  new  contract— 
the  new  policy,  for  it  may  be  so  called — which  arises  upon 
the  assignment  of  the  instrument.  The  assignment  creates  a 
new  contract.  It  would  be  absurd  to  say  that  such  new  con- 
tract is  rendered  void  by  an  act  done  before  it  was  made.  If 
that  were  so,  it  would  never  exist  as  a  contract;  the  instant 
the  assignment  would  be  made  the  new  contract  would  be 
destroyed.  It  would  be  still-born;  indeed,  it  would  never 
have  an  embryo  existence.  But  the  law  contemplates  that 
the  company,  by  assenting  to  the  assignment,  revives  the 
policy  which  has  been  avoided  by  prior  acts;  or,  more  prop- 
erly, it  enters  into  a  new  contract,  which  is  expressed  by  the 
language  of  the  old  and  void  policy.     The  old  contract,  being 
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void,  passed  away;  the  new  one  is  called  into  existence,  and 
clothed  with  the  drapery  of  words  formed  for  the  old  one.  In 
plainer  language,  the  parties,  in  entering  into  the  new  con- 
tract, adopted  the  language  of  the  old.  Strictly,  there  was 
no  waiver  of  forfeiture  of  the  policy  by  the  assignment. 
It  may  be  regarded  as  void,  as  between  the  original  parties. 
As  between  the  company  and  assignee,  it  was  used  to  express 
the  new  contract. 

I  will  now  proceed  to  apply  these  doctrines  to  the  facts  of 
the  case  before  me.  The  incumbrance  fell  upon  the  property 
after  the  policy  was  originally  executed.  Under  the  condition 
of  the  instrument  it  became  void.  That  condition  is  in  this 
language:  "  If  the  title  of  the  property  is  transferred,  incum- 
bered or  changed,"  the  policy  shall  be  void.  Under  this  con- 
dition, the  policy,  when  the  incumbrance  was  put  upon  the 
property,  became  void.  It  will  be  observed  that  this  condi- 
tion is  not  against  prior  or  existing  incumbrances.  It  is 
against  future  incumbrances.  The  new  contract  of  insurance 
between  the  company  and  the  assignee  would  not  be  avoided 
by  an  existing  incumbrance.  Only  an  incumbrance  that 
should  fall  on  the  property  after  the  assignment  creating  the 
new  contract  would  have  such  effect.  It  therefore  clearly 
appears  that  the  contract  of  insurance  existing  between 
defendant  and  the  plaintiff  is  not  affected  by  the  incum- 
brances. 

III.  It  does  not  appear  from  the  record  that  the  applica- 
tion for  insurance  by  the  assignor  of  the  policy  contained  any 
representation  as  to  the  non-existence  of  incumbrances.  "We 
need  not,  therefore,  inquire  what  effect  such  representations 
would  have  upon  the  contract  with  theassignee.  It  would  seem, 
however,  that  if  there  were  such  representations  by  the  assignor, 
they  could  not  affect' the  new  contract  of  insurance  with  the 
assignee  for  at  least  two  reasons:  (1)  The  representations,  if 
made,  were  true,  for  the  incumbrance  fell  on  the  property 
after  the  policy  was  originally  executed;  (2)  the  assignee,  in 
entering  into  the  new  contract,  made  no  representations  of  the 
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substance,  that,  while  cross 
with  a  team  of  horses  and 
negligently  ran  a  train  of 
to  which  they  were  attachi 
seriously  injured  another,  a 
personal  injury.  There  wa 
alleged  negligence,  and  ave] 
to  recover,  because  of  his  co 
jury  resulted  in  a  verdict 
defendant  appeals. 

S.  E,  Tracy  and  Boat  c 
Milton  Remley  and  S.  i 

RoTHRooK,  J. — I.     Ooun 
in  the  case,  and  they  move 
the  evidence   f 

1.  PRACTICE 

SSd'cTrec'.  exceptions.  T 
tion  of  record,  ^^der  these  m( 

that  the  service  of  the  noti 
of  the  deputy  clerk  of  the 
objection  to  the  record  thej' 
of  appeal  to  ba  deposited  ii 
the  clerk,  to  the  effect  that 
by  the  deputy.  We  have  r 
are  the  basis  of  appeals  to 
rect,  must  be  corrected  in  t 
is  the  authoritative  record  i 
tified  here  it  cannot  be  imp 
of  the  court  below,  or  by 
not  determine  whether  a  de 
a  notice  of  appeal;  but  see 
ante,  542,  decided  at  prese 
objection  is  not  well  taken, 
admissible  here  to  contradi( 
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le  only  other  objection  founded  on  these  motions  which 

pears  necessary  to  refer  to  is  that  the  bill  of  exceptions 

does  not  point  out  with  sufficient  distinctness  the 
L  of  ex-  ^  .  .  .  , 

>"^.-  ,.     evidence  to  be  inserted  therein.     It  is  what  is 

toD  :  di- 

1"^^^^       known  as  a  *^  skeleton  bill,"  in  that  it  directs  the 
'•  clerk   to   insert  the  evidence   at  certain  places 

jin.  The  reference  to  the  evidence  in  the  bill  is  as  fol- 
:  "The  plaintiff,  in  support  of  the  issues,  produced  and 
ed  the  following  evidence,  contained  in  the  reporter's 
5,  which  were  filed  in  the  office  of  the  clerk  of  the  circuit 
fc,  a  transcript  of  which  is  as  follows:  [clerk  will  here 
t  said  transcript;]  the  same  being  a  transcript  and  trans- 
1  of  the  reporter's  notes,  which  transcript  is  on  file  in 
office  of  the  clerk  of  said  court;  to  which  evidence  the 
idant  objected,  which  objections  were  overruled,  to  which 
ruling  the  defendant  then  duly  excepted, — all  as  appears 
e  said  notes  and  the  transcript  thereof,  as  set  out  and 
)died  in  this  bill  of  exceptions."  It  is  then  recited  in 
[)ill  of  exceptions  that  the  plaintiff  then  rested  his  case, 
the  defendant  introduced  his  evidence.  The  defendant's 
mca,  and  the  rebutting  evidence  of  the  plaintiff,  are 
red  to,  pointed  out  and  identified  in  the  same  way.  This 
sufficient.  There  was  no  ground  for  the  clerk  to  be 
iken  as  to  what  was  to  be  inserted  in  the  bill,  and  he 
not  authorized  to  determine  what  evidence  was  in  the 
The  evidence  was  as  plainly  and  specifically  pointed 
as  it  well  could  be.  It  is  claimed,  however,  that  the 
icript  of  the  reporter's  notes  was  not  on  file  when  the 
of  exceptions  was  signed.  There  is  some  doubt  upon 
subject;  but  the  reporter's  transcript  was  on  file  when 
>ill  of  exceptions  was  filed,  and  this  was  sufficient.  It 
t  at  all  probable  that  when  the  clerk  came  to  make  out 
>iU  of  exceptions  in  extenso  he  would  insert  the  evidence 
me  other  case  because  the  reporter's  transcript  in  this  case 
not  on  file  at  the  date  of  the  signing  of  the  bill  of  excep- 
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the  traia  was  stopped  immediately  after  the  accident,  and 
their  attention  was  thus  pointedly  directed  to  the  fact  about 
which  they  testify.  We  do  not  find  it  necessary  to  determine 
this  question,  because,  in  our  opinion,  the  judgment  must 
be  reversed  upon  another  ground,  which  we  will  now  proceed 
to  consider. 

The  plaintiff  averred  in  his  petition  "that  he  was  thrown 

many  feet  and  seriously  injured,  and  suffered  great  pain  and 

5.  IN8TBU0-      mental  anguish,  and  was  put  at  great  expense, 

beconhned*      becausc  of  the  negligence  of  the  defendant  afore- 

to  allegjitious  .  i  **        mi  i  . 

HQd  evidence,  said."  ihe  court,  among  other  instructions, 
charged  the  jury  as  follows:  "(8)  If  you  find  for  the  plaint- 
iff, the  amount  of  his  recovery  will  be  such  a  sum  as,  from 
the  evidence,  will  compensate  him  for  the  losses  he  has  sus- 
tained; and  in  so  doing  it  is  proper  that  you  consider  and 
allow  him  for  his  loss  of  time,  his  expenses  for  medicines  and 
nursing  by  reason  of  his  injuries,  physical  pain  and  suffer- 
ing and  mental  anguish;  if  you  should  find  his  injuries  con- 
tinuing or  permanent,  a  sufficient  sum  to  compensate  him 
for  his  partial  disability  to  earn  a  livelihood,  the  value  of 
property  destroyed,  and  the  depreciation  of  property  injured." 
It  will  be  observed  that  the  plaintiff  does  not  make  any  spe- 
ciiic  claim  in  his  petition  for  loss  of  time,  or  for  expenses  for 
medicine  and  nursing;  but  he  does  claim  that  he  was  put  to 
^' great  expense"  by  reason  of  the  injury.  We  may,  for  the 
purposes  of  this  case,  concede  that  an  averment  that  he  was 
put  to  great  expense  might  authorize  proof  of  expenses  for 
receiving  medical  attention  and  medicines,  but  counsel  for 
appellant  insist  that  the  instruction  is  erroneous  because  there 
was  no  evidence  of  any  expense  incurred  for  any  purpose, 
and  the  petition  makes  no  claim  for  damages  by  reason  of 
the  loss  of  time  consequent  upon  the  injury.  We  think  the 
])osition  is  well  taken.  The  plaintiff  offered  no  evidence 
whatever  tending  to  prove  that  he  had  expended  any  money 
or  incurred  any  liability  for  medicines,  or  for  nursing,  and  ho 
introduced  no  evidence  whatever  of  the  value  of  any  tim« 
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upon  such  fact,  bnt  upc 
indictment  was  drawc 
CTader  that  section  the 
he  embezzled  his  emplc 
by  virtue  of  his  emplo 
secreting  the  same  witl 
indictment  did  not  chai 
to  convert,  it  was  prope 
mitted  in  that  way,  and 
eommitted,  we  need  n 
dence  shows  that  the 
actual  conversion.  Ui 
could  not  properly  havt 
tion  given  had  not  emb 
not  able  to  see,  then,  th 
.  Another  objection  ur 
not  named  in  its  article 
2..MBBZZLE.  Louis  &  Pa 
Ter&^e%  8tr"ction  as 
P^'^y-  &  Pacific  R 

the  evidence  that  the  cc 
the  defendant  claims. 
it  was  wrongly  named  i 
that  it  was  wrongly  nai 
road  is  a  railway,  and 
slight  error  in  respect 
regard  it  as  possible  th 
misled.  Nor  can  we 
another  conviction  for 
Uppears  to  us,  therefore 
diced. 

IL     To  constitute  th 
k  must  appear  that  tl 

3.  pRAOTicB     hands  by  vi 
in  supreme       ^i     ^    . , 
«oarl:  review-   that    the   It 
laginstruo-  ,  ** 

tions.  this  we  ma"^ 
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have  all  the  instractions  before  us.  Besides,  the  undispnted 
evidence  shows  that  the  defendant  had  authority  to  receive 
the  company's  money  as  their  station  agent,  and  did  so 
receive  It.  It  is  true,  the  defendant's  counsel  denies  that 
there  was  any  evidence;  but  it  is  sufficient  to  refer  to  tlie 
testimony  of  Hitchcock  and  the  defendant  himself,  and  to 
say  that  we  do  not  find  any  evidence?  in  conflict  with  their 
testimony. 

III.  It  is  said  that  the  defendant  could  not  properly  be 
convicted  without  evidence  that  the  money  was  demanded 
of  the  defendant,  and  that  there  was  no  evidence  of  demand. 
Whether  a  demand  was  necessary  we  need  not  determine. 
Hitchcock,  the  traveling  auditor  of  the  company,  employed 
to  investigate  station  agents'  accounts,  investigated  the 
defendant's  accounts,  and  found  him  short,  and  demanded  of 
him  that  he  should  make  good  the  shortage,  as  appears  from 
his  testimony. 

IV.  The  indictment  charged  that  the  defendant  was  over 
sixteen  years  of  age.     The  court  instructed  the  jury  that  it 

4.  BBCBi&z7^v-  ^^^  ^^t  necessary  for  the  state  to  show  that  he 
agent  of  cor-  was  over  that  age.  The  defendant  complains  of 
of  defendant,  this  instruction.  x>ut,  in  our  opinion,  it  IS  cor- 
rect. Under  the  statute,  the  crime  in  question  may  be  com- 
mitted by  the  agent  of  a  corporation,  though  under  that 
age.  It  was  charged  that  the  defendant  was  the  agent  of  a 
corporation,  and  it  was  so  shown.  The  averment  that  he 
was  over  sixteen  years  of  age  was  entirely  superfluous.  It 
is  not  a  case  of  an  averment  made  with  unnecess*ary  partica- 
larky.     If  it  were,  it  might  be  different. 

V.  The  defendant  complains  of  the  admission  of  certain 
copies  of  letters.  "Whether  the  originals  would  have  been 
r  -„^-^«-.   admissible,  and,  if  so,  whether  the  copies  were 

5.  rvidence:  7  7  7  r 

Sonlli?*^*  admissible,  we  do  not  determine.     If  they  had 
prejudice.        ^^^^  excluded,   the  verdict  could  not  properly 
have  been  different;  and  the  defendant  was  not  prejudiced. 
Wq  have  examined  the  entire  record,  and  find  no  preju- 
dicial error.  Affirmed. 
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citizens*  Bank  v.  Bhutasel  et  al. 


Citizens'  Bank  v.  Ehtitasbl  et  al. 

1.  Fraudulent  Conveyance:    what  is  not.    A  conv*"""'* 
a  debtor  to  bin    creditor  to  secure  a  bona  fide  indebt 
regarded  as  in  fraud  of  other  creditors,  even  thou 
thus  secured  know^s  thU  there  are  other  craiitors,  and 
has  no  other  property  with  which  to  satisfy  their  d3ui 
Clement,  58  Iowa,  589,  and  Citizens'  Bank  v.  Rhuiase 
lowed.)    But  in  this  case  the  creditors  who  obtained  tb 
Dot  even  know,  when  they  took  the  conveyances,  that 
embarrassed. 

Appeal  from  Franhlin  Circuit  Gou 

Wednesday,  April  21. 

This  action,  and  some  three  other  causes  cons 
it,  involve  the  validity  of  certain  transfers  o 
made  bj  the  defendant  N.  J.  Rhutasel  to  the 
ants.  The  plaintiflF  is  a  judgment  creditor  of  N", 
and  claims  that  the  conveyances  of  the  real  estat 
are  void,  because  they  were  made  to  hinder,  dela; 
the  creditors  of  said  Rhutasel.  Issue  was  tak 
petition,  and  a  trial  was  had,  and  a  decree  wj 
the  defendants.     Plaintiff  appeals. 

Taylor  <&  Evans^  for  appellant. 

Ilarriman  c&  Luke  and  J.  H.  Bradley^  for  a 

RoTHBOOK^  J. — The  plaintiff  charges  tha 
entered  into  a  conspiracy  to  defraud  the  credi 
Rhutasel,  by  which  it  was  agreed  that  N".  J.  Rh 
largely  increase  his  indebtedness  by  borrowing  i 
credit  of  his  ownership  of  a  large  amount  of  la 
he  should  thereafter  execute  conveyances  of  ! 
mortgages  of  his  personal  property  to  the  other 
pretended  satisfaction  of  certain  claims  held  by 
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liim,  and  that  no  change  of  control  of  the  property  slioaldtake 
place,  and  that  the  conveyances  and  mortgages  should  be  with- 
held from  record  until  such  time  as  he  could  convert  bis 
remaining  property  into  money  for  the  purpose  of  placing 
it  beyond  the  reach  of  his  creditors.  It  is  averred  that  the 
conspiracy  was  consummated  as  charged,  and  that  the  con- 
veyances and  transfers  of  the  property  are  thei*efore  fraud- 
ulent. 

The  plaintiff  sought  to  prove  tho  charges  thus  made.  The 
court  below  was  of  the  opinion  that  the  proofs  were  insuffi- 
cient to  authorize  a  decree  against  the  defendants,  and  in  that 
opinion  we  concur.  The  evidence  shows  two  facts  quite  con- 
clusively which  defeat  the  plaintiff's  right  to  a  decree. 
These  are:  (1)  The  defendants  to  whom  the  transfers  were 
mada  held  valid  claims  against  N.  J.  Rhutasel,  of  long 
standing,  in  an  amount  fully  equal  to  the  value  of  the  prop- 
erty conveyed  to  them;  (2)  they  had  no  knowlege  that  N.J. 
Rhutasel  was  indebted  to  the  plaintiff,  nor  that  he  contem- 
plated a  fraud  upon  any  one.  These  defendants,  being  cred- 
itors of  N.  J.  Rhutasal,  had  the  right  to  secure  their  claims, 
even  if  they  knew  that  he  was  indebted  to  others,  and  knew 
that  he  did  not  have  property  sufficient  to  satisfy  all  his  cred- 
itors Kohn  V,  Clement^  58  Iowa,  589;  Citizens*  Bank  v. 
Rhutasel^  67  Id.,  316.  But,  as  we  have  said,  the  evidence 
does  not  even  show  that  the  defendants  knew,  when  they 
took  their  conveyances,  that  Rliutasel  was  indebted  to  the 
plaintiff,  or  that  he  was  in  any  way  embarrassed  in  his  busi- 
ness affairs. 

Affibmbd. 
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accrued,  and  we  have  to  say  that  we  think  their  posi- 
tnust  be  sustained.  The  mortgage  appears  to  have  beeD 
signed  by  W.  A.  Barlow,  and  sent  to  the  recorder  of 
gages  of  the  proper  county,  and  recorded.  But  there  is, 
link,  no  evidence  that  prior  to  the  accruing  of  the  other 
es'  liens  it  came  into  Mrs.  Barlow's  hands,  or  that  she 
oved  of  its  execution.  It  was  executed,  and  sent  for  record, 
•ecorded,  without  her  knowledge,  and  there  is  some  evi- 
3  tending  to  show  that  at  one  time,  at  least,  she  was 
)leased  with  her  husband's  act  in  this  respect. 
J  tending  to  show  delivery  before  the  other  liens  accrued, 
Barlow  relies,  in  part,  upon  the  testimony  of  the  depaty 
der.  He  testified  at  one  time  that  he  mailed  the  raort- 
to  Mrs.  Barlow.  But  he  testified  afterwards  that  he 
ly  made  a  memorandum  as  indicating  that  the  mortgage 
mailed  to  her;  but  that  he  had  no  personal  recollection 
lailing  it,  and  that,  too,  even  after  looking  at  the  raemo- 
iim.  He  also  testified  that  the  memorandum  did  not 
ort  to  show  who  mailed  the  mortgage,  and  that  it  would 
le  same,  even*  though  the  mailing  was  done  by  the 
der.  The  memorandum  does  not  appear  to  have  been 
3d  in  evidence,  and,  in  the  absence  of  any  personal  recol- 
)n  upon  the  subject,  we  have  to  say  that  it  appears  to  ns 
the  evidence  of  mailing  wholly  fails, 
it  it  is  said  that  before  the  other  liens  attached  Mrs.  Bar- 
lad  knowledge  of  the  mortgage,  and  that,  inasmuch  as  the 
gage  was  beneficial  to  her,  she  will  be  presumed  to  have 
)ted  it  at  the  time  she  acquired  knowledge  of  it.  The 
gage  was  upon  a  stock  of  goods  held  for  trade  by  the 
gagee's  husband.  It  had  the  effect,  as  might  have  been 
ipated,  to  alarm  his  creditors  and  destroy  his  credit.    It 

no  means  certain,  therefore,  that  we  should  be  justified 
ronouncing  the  mortgage  beneficial  to  Mrs.  Barlow, 
it  is  not  important  to  determine  that  question.  It  may 
mceded  that  the  mortgage  was  beneficial.  It  may  be 
5ded,  also,  though  the  decisions  are  not  quite  uniform 


Digitized  by 


Google 


APRIL  TEKM,  18! 
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upon  this  point,  that  where  a  mortga 
mortgagee,  is  left  with  the  recorder  or 
declaration  that  it  is  to  be  delivered  tc 
for  the  raortagee's  use,  and  the  facts  con 
knowledge,  acceptance  from  that  time  n 

But  the  case  before  us  is  one  when 
ation  that  the  mortgage  was  to  be  delive 
or  was  for  her  use.  The  case  comes  wit 
V.  Griffith,  15  Iowa,  104,  and  CoU  i 
Possibly,  it  might  be  thought  that  a  < 
gagor  for  record  should  be  held  to  ra 
delivery  for  the  use  of  the  mortgagee,  bu 
to  be  otherwise,  and,  we  think,  very  ] 
known  that  mortgages  are  sometimes  ex 
benefit  of  the  mortgagor,  and  there  is 
this  was  so  in  the  case  at  bar. 

The  appellant  mortgagee  relies  upon 
26  Iowa,  89;  Cecil  v,  Beaver,  28  Id., 
Winter,  38  Id.,  471 ;  but  in  the  last  cae 
found  that  the  delivery  to  a  third  per 
the  benefit  of  the  grantee.  In  the 
grantor  was  endeavoring  to  set  aside  1 
one  of  them,  the  grantee  was  an  infant 
They  all  differ  from  the  case  at  bar. 

There  was  evidence  tending  to  show  1 
only  had  knowledge  of  the  existence  of 
any  other  lien  attached,  but  that  she  exf 
existence  of  it.  She  claims  that  her 
acceptance;  but  it  appears  to  us  other wi 
did  not  show  that  she  intended  to  claim 

We  think  that  the  court  below  did  nc 
must  be 
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V.  The  Chicago,  Bock  Island  &  Pacific  R't  Co. 

ids:  TRE8PA88EBON  TBACK:  WHO  18.  One  who  withoat  11- 
^alks  or  8tx>p6  to  play  or  louDge  upon  the  track  of  a  railway  is  a 
ser. 

ids  :     IN JURT  TO  BOT  FLATINQ  ON  TBACK :  CONTRIBUTOBT  NEO- 

;e:  TENDER  TEARS.  A  boy  eleven  years  of  age  is  not  of  sach 
years  as  not  to  be  char^able  with  neflrligence  in  playing  and 
\g  upon  the  right  of  way  and  track  of  a  railroad. 

INJURY    TO    TRESPASSER    ON    TRACK:     CONTRIBUTORY   KBG- 

;e:  company's  liability.  Where  one  who  is  trespassiog  on 
:k  of  a  railroad  company  is  struck  and  injured  by  a  passing 
\e  cannot  recover  on  account  of  any  negligence  of  the  com- 
xcept  negligence  of  its  employes  in  not  trying  to  avoid  the  injury 
liscovering  the  danger.  Morris  r.  Chicago,  B,  dt  Q,  B'y  Co,, 
I,  29,  followed. 

DUTY  TO  trespassers  ON  TRACK.  A  locomotive  engineer 
90und  to  look  out  for  trespassers  upon  the  track  of  a  railroad, 
es  cited  in  opinion. 

Appeal  from  Polk  Circuit  Court. 

Wbdnesday,  April  21. 

3tion  was  brought  by  the  plaintiff,  A.  Masser,  as 
•ator  of  the  estate  of  his  son  Walter  Masser,  who 
entally  killed  by  one  of  the  defendant's  trains.  The 
averred  in  his  petition  that  the  defendant  was  guilty 
ence  in  causing  the  death  of  his  intestate,  and  the 
brought  to  recover  damages  for  the  injury.  There 
il  to  a  jury,  and  verdict  was  rendered  for   the  de- 

The  plaintiff  filed  a  motion  for  a  new  trial,  based 
ged  error  in  the  giving  of  each  of  seven  instrnc- 
I  in  the  refusal  to  give  each  of  twelve   instructions, 

several  other  grounds  so  numerous  and  so  general 
cannot  set  out  all  the  precise  errors  relied  upon, 
t  sustained  the  motion  upon  three  grounds,  to-wit, 
g  of  three  instructions,  numbered  six,  eight  and  nine, 
•ruled  the   motion   as   to  the  other  grounds.    The 
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to  be  erroneous,  and  on  account  of  which  a  new  trial 
granted,  were  in  fact  not  erroneous;  and,  moreover,  that 
3y  were  the  verdict  could  not  properly  have  been  other- 
than  for  the  defendant,  under  the  undisputed  evidence, 
o  the  plaintiff  was  not  prejudiced. 
Is  undisputed  that  the  deceased  was  a  trespasser  on  the 
dant's  track,  unless  he  was  there  by  the  license  of  the 
defendant.  The  plaintiff  contends  that  he  was 
^'on*^^'  there  by  such  license.  The  defendant  denies  that 
he  was  there  by  license,  and  moreover  it  contends 
if  he  were,  the  defendant  would  not  be  liable  for  negli- 
)  unless  it  was  guilty  of  willful  or  wanton  negligence, 
evidence  tended  to  show  that  the  track,  at  that  point,  was 
led  to  some  extent  by  footmen,  and  that  there  bad  been 
an  amount  of  travel  as  to  make  a  path.  But  we  think 
Is  entirely  to  show  any  license  on  the  part  of  the  com- 

If  the  travel  had  been  at  a  point  where  the  defend- 
employes  were  stationed,  and  it  were  shown  that  the 
len  occupied  the  track  without  their  dissent,  it  maybe 
;he  company's  assent  should  be  implied.  But  the  corn- 
was  not  bound  to  station  any  one  at  the  point  in  ques- 
br  the  purpose  of  warning  footmen  off,  nor  can  we  see 
ihe  company  did  or  omitted  to  do  anything  which  should 
nstrued  into  an  assent  that  footmen  should  occupy  the 

To  justify  a  court  or  jury  in  finding  that  the  general 
c  had  acquired  a  right  to  occupy  the  defendant's  track, 
hat  a  duty  had  thereby  become  imposed  upon  it  to  run 
lins  with  reference  to  their  safety,  certainly  something 
should  be  shown  than  is  shown  in  this  case.  Thei^  is 
ibly  more  or  less  walking  upon  railroad  tracks  every- 
3,  and  in  most  places  the  companies  are  powerless  to  pre- 
it.  The  general  rule  that  persons  walking  on  a  railroad 
,  or  so  near  as  to  receive  injury,  are  guilty  of  careless- 
is  a  healthy  rule,  and  the  practice  of  walking  on  them 
t  to  be  protected  and  encouraged  by  frittering  the  rnle 
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The  deceased,  theu,  was  a  trespasser,  at  1( 

that  he  was  upon  another's  premises  where  1 

2.  BAIL-  to  be;  and  beinar  a  trespasser,  he  m 

KOADs:  In-  '  °  , 

Jury  to  boy      tributorj  neffliffence,  unless  he 

playing  on  ./        o    &  ' 

t^ut»ry°Seg-  ^^^^  tender  years  that  he  should 
derTearlf"'  havesuch  lack  of  discretion  as  t 
of  the  character  of  negligence.  The  plaintil 
he  was  of  such  tender  years;  that  he  shoul 
presumed,  or  at  least  that  the  jury  would  ha\ 
in  so  finding.  But  we  think  otherwise.  A 
of  age  knows,  as  well  as  an  adult  does,  what 
the  use  to  which  it  is  put,  and  the  conseque 
who  should  be  struck  by  a  passing  train,  anc 
should  not  stop  to  piay  or  lounge  amid  a  net 
It  is  true  that  a  boy  of  that  age  cannot  be  p 
the  judgment  of  an  adult;  but  it  does  no 
judgment  to  keep  from  walking  in  a  dang 
dangers  of  which  are  fully  understood.  If 
as  to  whether  the  deceased  was  guilty  of  con 
gence  in  the  mere  act  of  stepping  backward 
ant's  track  when  the  Fort  Dodge  train  passei 
be  different.  The  deceased  evidently  lost 
mind  somewhat,  and  he  might  not  have  beer 
ligence  in  what  he  did  then,  even  though  h( 
himself  with  the  prudence  which  might  reas< 
expected  of  an  adult.  But  his  negligence  co 
in  the  outset,  and  in  remaining,  where  he  ii 
ger  of  losing  his  presence  of  mind.  We 
hold  that  a  boy  eleven  years  old  is  exercising 
dence  in  making  such  a  place  as  that  to  wh 
and  his  companion  went  a  play-ground  orloi 
that  a  jury  would  be  justified  in  so  finding. 
We  have,  then,  the  case  of  a  person  w' 
injury  while  trespassing  upon  another's  pren 
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I.  — •-:  In-     80  doias:,  carelessly  exposed  himself  to  dano^erof 

Jurytotres-        ,  ®  .    .  ..   ,    ,  .       ,        r«.  . 

paMeron  ^  the  very  injury  which  he  sustained.  The  caseia 
iigence^com-  ^^^^^^7  ^^®  ^^  contribatory  negligence,  and  no 
j>anys  liabii-  recovery  can  bs  allowed,  notwithstanding  the 
defendant's  negligence,  if  any,  unless  its  employes  in  control 
of  the  train  were  guilty  of  negligence  after  they  became 
aware  of  the  deceased's  exposure.  It  was  their  duty,  of 
course,  upon  discovering  the  deceased  upon  or  near  their 
track,  to  give  warning,  and  stop  the  train  as  soon  as  possible; 
and,  if  the  train  might  have  been  stoppad  after  such  discov- 
ery, the  defendant  doubtless  was  liable.  Morris  v,  Chicago^ 
B,  <k  Q.  Ry  Go,,  45  Iowa,  29.  The  plaintiff  con- 
tends that  the  train  might  have  been  stopped  after 
Buch  discovery,  but  the  undisputed  evidence  shows  otherwise. 
The  ]ocx)motive  engineer  testified  in  these  words  :  "When  I 
first  saw  the  boy,  he  was  about  at  the  end  of  the  ties,  and 
Beemed  to  be  staggering  back  up  onto  our  track.  My  engine 
was  about  three  car  lengths  from  him.  I  immediately  blew 
the  whistle,  and  applied  the  brakes,  and  reversed  my  engine, 
in  that  order.  The  whistle  was  sounded  and  the  air-brake 
applied  about  the  same  time.  I  reached  for  the  brake  with 
one  hand,  and  the  whistle  with  the  other.  The  st-eam  was  shut 
off  before  I  saw  the  boy.  No  power  on  earth  could  stop 
that  train  before  reaching  the  boy."  "We  discover  no  evi- 
dence which  has  any  tendency  to  conflict  with  this.  We  may 
say,  further,  that  the  undisputed  evidence  shows  that  the 
train  could  not  have  been  stopped  in  that  distance,  even  if  it 
had  been  running  at  a  speed  not  greater  than  six  miles  an 
hour. 

But  the  plaintiff  contends  that  the  boy  might  and  should 
have  been  discovered  sooner.     It  seems  not  improbable  that 

4. :  duty   be  might  have  been  discovered  a  little  sooner,  but 

on  tjSctf^^"  no  locomotive  engineer  is  bound  to  watch  oat  for 
trespassers  upon  the  track.  The  company  does  not  owe  ti'es- 
passers  that  kind  of  care.  This  has  been  settled  by  repeated 
adjudications.     Oaynor  v.  Old  Colony  R*y  Co.,  100  Mass., 
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Smith  v.  Smith. 

''eyance:  delivert  mecessart.  A  conveyance  not  delivered 
3  no  title  in  the  [grantee. 

Title:  cannot  be  acquired  by  tenant  against  co-tenamt: 
JSTRATION.  S.  and  W.  aji^reed  upon  an  exchange  of  homesteads, 
neither  title  was  perfect,  and  they  employed  H.  to  clear  the  titles, 
bund  that  W.'h  properly  had  been  sold  for  taxes  and  that  a  tai 
I  was  due.  With  W/s  money  he  bought  in  the  tax  certificate  and 
ured  a  tax  deed  to  be  made  to  S.,  in  anticipation  of  the  exchange 
}  consummated,  but  the  tax  deed  was  not  then  recorded  or  delivered 
ly  one  by  H.  Afterwards  the  exchange  was  perfected  by  theexecu- 
of  the  proper  deeds,  and  all  the  conveyances,  including^  the  tax 
,  were  filed  for  record  at  the  same  time.  The  deed  from  W.  was 
ited  by  S.,  and  conveyed  the  property  affected  thereby  to  S.  and 
during  their  joint  lives,  and  afterwards  to  the  survivor,  in  fee-sim- 
Lbsolute.  S.'s  wife  survived  him.  An  actual  exchange  of  home- 
Is  was  made  about  six  weeks  prior  to  final  conveyances.  Held  that 
id  wife  were  joint  tenants,  and  that  the  tax  title  acquired  by  S.  was 
a  fortification  of  the  title  conveyed  by  W.  to  him  and  his  wife,  and 

after  his  death,  his  widow  took  the  whole  proi>erty  under  the  deed 

W. 

Appeal  from  Dubuque  Circuit  Court. 
Wednesday,  April  21. 
ON  IN  equity.     Decree  for  plaintiff,  and  defendant. 

nelU  cfe  Walker^  for  appellant. 
Bros.y  for  appellee. 

ERS,  J. — ^We  find  the  facts  to  be  that  the  plaintifi  is 
ow  of  Piatt  Smith,  and  that  the  defendant  is  his  heir 
Piatt  Smith,  in  his  life-time,  was  the  owner  of  cer- 
1  estate  in  Dubuque,  known  as  the  "Hill-street  prop- 
7hich  was  occupied  by  him  and  the  plaintiff  as  their 
3ad.  Mrs.  Waite  occupied  certain  real  estate  in 
le  as  her  homestead,  which  was  known  as  the  "  Bluff- 
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street  property."  Prior  to  the  death  of  Piatt  Smitl] 
traot  was  made  whereby  an  exchange  of  said  homestc 
agreed  upon.  Piatt  Smith  and  the  plaintiflf  agreed 
vey  the  Hill-street  property  to  Mrs.  Waite,  and  she 
to  convey  the  Bluff-street  property  to  Piatt  Smith 
plaintiff.  The  conveyances  were  to  be  made  and  po 
given  by  the  first  day  of  June,  1875.  The  contract 
writing,  and  at  the  time  it  was  entered  into  it  was 
stood  that  the"  title  of  neither  party  was  perfect;  bul 
agreed  that  a  fee-simple  title  should  be  conveyed  by  i 
in  each  party.  For  the  purpose  of  perfecting  the 
their  respective  parcels  of  real  estate,  the  parties  ei 
one  Herod,  and  he  found,  among  other  things,  that  tli 
street  property  had  been  sold  for  city  taxes,  and  t 
holder  of  the  certificate  was  entitled  to  a  deed.  For  1 
pose  of  perfecting  the  title,  he  purchased  the  certific 
paid  therefor  with  his  own  money,  which  was,  howeve: 
to  him  by  Mrs.  Waite.  He  took  an  assignment  of  th 
cate  to  Piatt  Smith,  and  on  the  nineteentli  day  of  J 
city  treasurer  conveyed  the  premises  to  Piatt  Sm: 
Iiad  no  knowledge  of  the  purchase,  nor  assignment  of 
tifieate,  nor  of  the  conveyance  made  to  him  by  the  tr 
until  after  the  deed  was  recorded.  We  find  the  fa< 
that  Herod,  in  purchasing  the  tax  certificate  and  pi 
the  conveyance  from  the  treasurer,  was  acting  for  an* 
agent  of  Mrs.  Waite,  whose  duty  it  was  to  perfect  1 
to  the  property  she  had  agreed  to  convey  to  Smith 
the  assignment  and  conveyance  were  made  to  the  lat 
not  appear,  but  it  may  be  presumed  to  have,  been  dc 
matter  of  convenience. 

On  the  nineteenth  day  of  July,  Mrs.  Waite  made  a 
ance  of  the  Bluff-steeet  property  in  accordance  with 
tract.  This  conveyance  was  dictated  by  Piatt  Smith,  ai 
drafted  as  he  directed,  and  the  material  portion  there 
follows :  "  That  Belinda  J.  Waite,  *  *  *  in  cc 
tion  of  an  exchange  of  homestead  with  Piatt  Smith  ai 
Vol.  LXVIIl— 39 
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B.  Smith,         »         *         *         ^QQQ  hereby  sell  and  con- 

unto  the  said  Piatt  Smith  and  Janet  E.  B.  Smith,  during 

ir  joint  lives,  and  afterwards  to  the  survivor,  in  fee-sim- 

absolute."     The  tax  deed  was  delivered  to  Herod,  and 

\  retained  by  him  until  the  chain  of  title  was  completed, 

then  it,  the  conveyance  executed  by  Mrs.  Waite,  and  all 

er  conveyances,  were  filed  for  record  at  the  same  time.  It 

sibly  should  be  stated  that  on  or  about  June  1. 1875,  each 

ty  took  actual  possession  of  what  had,  prior  to  that  time, 

n  the  homestead  of  the  other. 

n  their  first  arj^ument  counsel  for  appellant  elaborated  at 
\t  one  proposition  which,  as  we  understand,  they  have 
ctically  abandoned  in  their  reply,  for  the  reason,  we  may 
ime,  that  it  was  not  regarded  as  tenable  after  an  amended 
tract  had  been  filed.  Whether  we  are  correct  in  this 
imption  it  is  not  material  to  inquire,  for  the  reason  that 
are  clearly  satisfied  that  it  is  not  well  taken. 
Counsel  for  the  appellant  insist  that,  as  the  tax  deed  and 
conveyance  froin  Mrs.  Waite  were  both  filed  for  record  at 
same  time,  reference  must  be  had  to  the  time  they  were 
>ecti-vely  executed  to  determine  which  has  priority;  and, 
he  tax  deed  was  executed  first,  that  it  must  prevail  over 
conveyance  which  was  subsequently  executed.  There- 
j  it  is  insisted  that  the  absolute  fee-simple  title  vested  in 
tt  Smith,  and  that  plaintifl^  has  no  title  thereto.  The 
luit  court  found  and  decreed  that  the  plaintiff  had  a  fee- 
iple  title  to  the  property  in  controversy.  The  proposition 
appellant's  counsel  above  stated,  it  seems  to  us,  cannot  be 
tained,  because  it  ignores  the  fact  that  the  tax  deed  was 
er  delivered  to  Piatt  Smith.  Suppose  it  had  been  ascer- 
led  after  the  execution  of  the  tax  deed  that  Smith  conld 
make  a  perfect  title  to  his  property,  and  that  the  agreement 
exchange  homesteads  had  been  abandoned,  could  Smith 
e  claimed  title  under  the  tax  deed?  We  think  not  Snch 
d  was  in  the  possession  of  Herod,  and  no  title  thereunder 
[  vested  in  Smith,  because  the  deed  had  never  been  deliv 
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ered  to  him;  which  deed,  in  fact,  as  we 
delivered  to  Smith,  but  was  filed  fof  re( 
the  belief  that  such  was  the  best  way 
Before  it  was  so  tiled  the  deed  from  Mrs. 
Smith  had  knowledge  of  this  deed,  diets 
the  title  vested  in  Piatt  Smith  and  t 
tenants  or  tenants  in  common,  and  the  1 
cure  a  tax  deed  to  the  prejudice  of  his  ( 
Van  Meter,  42  Iowa,  128;  Flinn  v.  M 
Tice  V.  Derby,  59  Id.,  312.  As  between 
plain tijBf  the  Waite  conveyance  should  h 
it  is  clearly  apparent  that  he  did  not  tl: 
tax  deed.  He  did  not  then  know  it  had 
and  he  and  the  plaintiff  then  became 
them,  or  either  of  them,  the  tax-titl 
acquired. 

We  are  of  the  opinion  that  the  decree 
is  right,  and  it  must  be 


The  State  v.  Rivers  i 

1.  Verdict:  conflicting  evidence  to  suppo: 

in  support  of  a  verdict  of  guilty  is  conflictin 
terfere. 

2.  Criminal  Law:  competency  of  witness 

JURY.  The  state  in  rebuttal  ia  not  limited  tc 
examined  before  the  grand  jury,  or  of  wh( 
scribed  notice  has  been  given.    (State  v.  Pari 

3.  Burglary :  allegation  and  proof  of  owk 

It  was  averred  in  the  indictment  that  the  bu 
lary  was  committed  was  owned  by  three  pen 
were  doing  business  as  partners  therein.  Hel 
an  offense  against  the  possession,  it  was  suffic 
nership  composed  of  the  persons  named  w 
occupancy  of  the  building  at  the  time  it  was  1 
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certain  goods  which  the  evidence  tend 
from  the  store  on  the  night  of  the  bu 
deuce,  also,  which  tends  to  show  that, 
fifteenth  of  September,  they  were  se 
Olivet,  and  that  they  were  there  in  co 
men.  When  they  were  arrested,  a  mi 
in  their  company,  and  the  evidence  t 
was  one  of  the  party  of  four  who  wei 
of  Olivet  on  the  evening  of  the  fifteei 
and  indicted  jointly  with  the  defendar 
separate  trial.  The  defendants  intrc 
tended  to  prove  that  they  and  Qleaso 
son  on  the  evening  of  the  fifteenth,  ar 
ing  that  night  to  Mount  Pleasant  witl 
they  were  employed,  and  that  they  an 
ant  early  on  the  morning  of  the  si: 
there  during  that  day.  They  also  t 
chased  the  goods  found  in  their  poi 
from  a  man  whom  they  met  at  Fairfic 
Counsel  for  defendants  contend  tha 
satisfactorily  establish  either  that  the 
vicinity  of  Olivet  on  the  evening  of  t 
goods  found  in  their  possession  were 
ing  at  the  time  of  the  burglary.  Tl 
upon  the  evidence  given  by  the  defen 
prove  an  alibi^  and  that  which  tended 
session  of  the  property,  they  were  ei 
But  we  cannot  disturb  the  judgment 
not  practicable  for  us  to  set  out  the  e 
tions,  or  comment  at  any  length  upon 
cient  to  say  that  there  was  evidence 
to  establish  the  identity  of  the  prope 
ants  with  that  stolen  from  the  bui 
saw  the  four  men  in  the  vicinity  of 
of  the  fifteenth  undertook  to  identi 
Gleason  as  three  of  the  men  composi 
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witnesses  were  correct  as  to  this,  it  follows  necessarily  that 
those  who  testified  that  they  were  in  Fort  Madison  on  that 
evening  testified  falsely.  Which  of  the  witnesses  was 
entitled  to  credit  was  a  question  for  the  jury,  and  they  were 
in  a  much  better  position  to  form  a  correct  judgment  on  the 
question  than  we  are.  The  testimony  which  tended  to  prove 
the  purchase  of  the  goods  at  Fairfield  was  given  by  the 
defendants  and  Gleason  alone.  They  were  not  contradicted 
with  reference  to  that  transaction  by  any  direct  evidence. 
Their  story,  however,  with  reference  to  it  was  not  so  reason- 
able or  probable  as  that  we  can  say  that  the  jury  should 
have  accepted  it  as  the  truth.  Indeed,  it  has  so  many  points 
of  resemblance  to  the  stories  which  the  writer  of  this  opinion, 
in  his  experience  im  the  district  court,  has  heard  told  by 
defendants  in  criminal  cases  when  there  was  an  apparent 
necessity  for  them  to  explain  their  possession  of  other  peo^ 
pie's  property,  as  to  lead  him  to  doubt  whether  it  is  entirely 
original  with  these  defendants. 

II.  Each  of  the  defendants  testified  that  he  had  nevef 
been  in  Olivet  or  in  Mahaska  county,  until  he  was  brought 
2.  CRIMINAL     there  after  his  arrest  on  this  charge.     The  state 

law :  com-  /*»        i         .  i  .11  ?. 

petency  of      offered  evidence  in  rebuttal,  tending   to  prove 

witnesses  not  '  o  r 

fi^yf*"  ^'^''^  ^l^at  defendant  Martin  was  in  Olivet,  and  in  the 
store  which  was  burglarized,  about  a  month  or  six  weeks 
before  the  burglary;  also  that  he  was  in  Oskaloosa  at  about 
the  same  time.  The  witnesses  by  whom  it  was  proposed  to 
prove  these  facts  were  not  examined  before  the  grand  jury 
that  found  the  indictment,  and  the  district  attorney  had  not 
served  the  defendants  with  notice  of  his  intention  to  examine 
them  on  the  trial.  Counsel  for  the  defendants  objected  to 
the  examination  of  the  witnesses,  on  the  ground  that  defend- 
ants had  not  been  notified  that  they  would  be  examined,  as 
required  by  the  statute;  but  the  objection  was  overruled.  K 
the  defendants  had  contented  themselves  with  a  simple  denial 
that  they  were  at  Olivet,  or  in  that  vicinity,  on  the  evening 
of  the  fifteenth  of  September,  the  state  would  clearly  not 
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have  been  entitled  to  examine  witnesses  in  rebuttal  o 

statement  who  had  not  been  examined  before  the  gran 

or  of  whose  introduction  the  notice  prescribed  by 

4421  of  the  Code  had  not  been  given,  for  the  testimc 

such  witnesses  would  have  tended  to  prove  a  fact  whii 

a  tendency  to  sujiport  the  indictment.     Defendants,  ho 

made  their  denial  much  broader  than  this.     It  must  I 

sumed,  we  think,  that  they  regarded  the  fact  that  th( 

not  been  in  the  county  at  any  time  before  the  lifteei 

September  as  material  to  their  defense,  or  they  wou 

have  attempted  to  prove  it,  although  its  materiality 

apparent  to  us.     They  did  not  make  the  objection   th 

evidence   offered    tended  simply  to  contradict  them 

immaterial   matter,  but  their  objection  went  solely 

competency  of  the  witnesses.     The  evidence  given   1 

witnesses  was  not  introduced  in  support  of  the  indie 

but  to  contradict  the  statement  of  the  defendants,  au 

therefore  admissible  if  the  evidence  it  tended  to  rebi 

material.     The  state,  in  rebuttal,  is  not  limited   to  tlj 

nesses  who  were  examined  before  the  grand  jury,  or  of 

introduction  the  prescribed  notice  has  been  given.     S 

Paruh^  22  Iowa,  284.     We  tliink,  therefore,  that  the 

of  the  district  court,  tliat  the  state  was  entitled  to  ej 

the  witnesses,  is  correct. 

III.     It  i^  averred  ia  the  indictment  that  the  build 

which  the  offense  was  committed  belonged  to  B.  Sumt 

8.  BUBaLAKY:  II.  Sumner  and  Sarah  Shoup,  who  were 
aUeKatioii iind   ,       .  .        ^  i        .i        /. 

proof  of  owu-  business  as  partners  under  the  firm  name 

possessiou.       Sumner  &  Co.     As  stated  above,  tlie  pro 

that  the  building  was  occupied  by  the  firm  comprised 

three  persons  named,  but  in  fact  was  the  property  of  ' 

them.     Defendants  asked  the  court  to  instruct  that  th 

ership  must  be  proved  as  laid  in  the  indictment.     B 

court  refused  to  give  that  instruction,  and  told  the  jur 

it  would  be  sufficient  on  this  point  if  it  was  shown 

partnership  composed  of  the  persons  named  in  the 
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in  the  possession  and  occupancy  of  the  building  at 
it  was  broken  and  entered.  This  ruling  is  correct, 
is  an  offense  against  the  possession.  At  common 
vvnership  was  required  to  be  laid  in  the  tenant  or 
possession.  Whart.  Crim.  T^w,  §§  787,  788,816. 
is  not  changed  by  any  provision  of  our  statute, 
under  Code,  §  4302,  it  would  probably  be  immate- 
ler  the  ownership  was  laid  in  the  landlord  or  the 
the  offense  was  in  other  respects  sufficiently  de- 

["he  district  court  instructed  the  jury,  in  effect,  that 
iiestion  of  the  alleged  alibi  the  burden  of  proof 
was  on  the  defendants.  The  instruction  is  in 
l\  accord  with  the  previous  holdings  of  this  court. 
The  writer  of  this  opinion  deems  it  proper  to 
ver,  that  he  is  not  satistied  of  the  correctness  of 
ng,  and  the  present  chief  justice  concui*s  in  this 
.  majority  of  the  court,  however,  are  content  to 
the  former  holding  on  the  question, 
le  district  court  gave  the  following  instruction: 
ind  from  the  evidence  in  this  case,  bej'ond a reason- 
y-  able  doubt,  that  the  goods  or  articles  of  mer- 
chandise introduced  in  evidence,  or  some  part  of 
re  by  some  one  or  more  persons  stolen  from  the  said 
in  the  night-time,  by  breaking  and  entering  such 
and  you  further  find  that,  within  a  few  days  thcre- 
li  goods  or  merchandise,  or  a  portion  thereof,  were 
possession  of  defendants,  you  would,  in  such  case, 
ited  in  concluding  that  the  goods,  if  any  thus  found 
ssession  of  defendants,  were  stolen  by  defendants 
building  by  breaking  and  entering  the  same  in  the 
e,  unless  the  facts  and  circumstances  disclosed  by 
nee  raise  in  your  minds  a  reasonable  doubt  as  to 
;hey  did  not  come  honestly  into  such  possession." 
;rine  of  this  instruction  is  that  the  guilt  of  the 
light  be  inferred  from  the  fact  that  they  had  the 
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stolen  property  in  possession,  if  such  possession  was  \ 
plained,  and  it  was  shown  that  the  larceny  was  coramitt 
the  same  parties  who  broke  and  entered  the  building, 
was  also  committed  at  the  time  of  the  burglary. 

It  is  contended  that  the  instruction  is  in  conflict  witl 
holding  of  this  court  in  State  v.  /Shaffer,  59  Iowa, 
The  instruction  which  we  disapproved  in  that  case  is  se 
in  the  opinion,  and  need  not  be  here  quoted.  It  held 
the  possession  of  property  which  had  been  stolen  fr< 
building  which  had  been  burglariously  broken  and  ent 
alone  wsis  prima  ^acie  evidence  that  the  one  having 
possession  committed  the  burglary,  and  it  is  said  ii 
opinion  that  the  presumption  which  arises  from  this  pc 
sion  of  stolen  property  is  not  applicable  to  the  crim 
burglary;  and  the  general  doctrine  undoubtedly  is  thai 
possession  of  property  which  has  been  stolen  from  a  buil 
which  had  been  broken  and  entered,  is  not  alone  prima ^ 
evidence  that  the  one  having  it  in  possession  is  guilty  c 
burglary.  See  the  authorities  cited  in  the  opinion  in  / 
V.  Shaffer.  Such  possession,  if  unexplained,  does  ra 
presumption,  however,  that  the  party  is  guilty  of  the  Ian 
But  it  does  not  follow  necessarily,  in  every  case,  that 
crimes  were  committed  by  the  same  party.  The  one 
committed  the  larceny  may  have  found  the  building 
after  the  burglary  was  committed,  and  may  have  enter 
and  stolen  the  goods  without  having  been  concerned  in 
breaking.  It  is  obvious,  therefore,  that  the  mere  posse 
of  the  stolen  goods  does  not  have  the  same  tendency  to 
nect  him  with  the  burglary  which  it  does  with  the  lar 
It  is  a  circumstance  which  would  ordinarily  be  removed 
degree  further  from  the  one  crime  than  the  other,  and 
we  apprehend  is  the  reason  of  the  rule  on  the  subject 
down  by  the  authorities.  But  when  it  is  shown  to  the  \ 
faction  of  the  jury  that  the  two  offenses  were  committ( 
the  same  time,  and  by  the  same  person,  it  is  impossible 
it  should  have  any  greater  tendency  to  prove  his  guilt  o; 
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han  of  the  other  crime.  If  the  two  offenses  were  com- 
d  by  the  same  persons,  and  at  the  same  time,  the  fact 
;he  defendants  had  the  stolen  property  in  their  posses- 
necessarily  has  the  same  tendency  to  prove  them  guilty 
o  burglary  as  of  the  larceny.  We  think,  therefore,  that 
istruclion  is  correct.  See,  also,  State  v.  Golden^  49 
,48. 

3  have  examined  the  whole  record,  and  we  find  no 
id  upon  which  we  think  the  judgment  should  be  dis- 
d,  and  it  will  accordingly  be 

Affuooo). 


The  State  v.  Glbason. 


Iminal  Law:  new  trial:  newly  DrscovERED  eyidkncb:  ciW- 
LTiVE.  Newly-di8covered  e?ideuce  which  is  merely  cumulative  is  do 
ound  for  a  new  trial. 

Appeal  from  Mahaska  District  Court. 

Wednesday,  April  21. 

E  defendant  was  indicted,  tried  and  convicted  for  break- 
nd  entering  a  store  building,  in  the  night-time,  with 
t  to  commit  the  crime  of  larceny.     He  appeals. 

nllips  (&  Greer ^  for  appellant. 

e/.  BaTcer^  Attorney-general^  for  the  State. 

)THROCK,  J. — The  defendant  was  jointly  indicted  with 
k  Rivers  and  Edward  Martin  for  the  same  crime.  He 
mded  a  separate  trial.     The  facts  introduced  in  evidence 

the  trial  of  the  defendant,  and  upon  the  separate  trial 
ivers  and  Martin,  were  substantially  the  same,  and  the 
uctions  given  by  the  court  to  the  jury,  and  the  instruc- 

askeJ  by  the  defendant,  were,  in  substance,  alike.    Ve 
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have  given  such  consideration  to  the  questions  preser 
counsel  for  defendant  as  seems  to  be  required,  in  the 
State  V,  Hivers,  antSy  161.  The  only  material  diflferenc 
two  cases  is  that  in  this  case  the  defendant  asked  a  ne 
upon  the  ground  of  newly-discovered  evidence.  "W^ 
the  ruling  of  the  court  may  well  be  sustained  for  the 
that  the  newly-discovered  evidence  wtis  purely  cumuh 

Affie 


Blair  et  al.,  by  Guardian,  v.  Howell  et  aj 

1.  Parent  an  1   Child:    tnbbritangb   bt  iLLEaiTia<£A.TB  en 

EVIDENCE  OP  EEcooNiTiON  BY  FATHER.  The  evidence  in  \ 
coDsideredf  (see  opinion,)  and  held  sufficient  to  establish  such 
and  notorious  recognition  by  a  father  of  bis  illegitimate  child 
entitle  them  to  inherit  from  him  under  §  2466  of  the  Code. — B 
Reed,  JJ.,  dissenting. 

2.  Deed:    delivery:  possession  as  eyidbnce  op:  circumsta 

overcome.  The  possession  of  a  deed  by  the  grantees  is  prii 
evidence  of  the  law^ful  delivery  of  the  same  to  them;  and  the 
in  this  case  (see  opinion)  held  not  sufficient  to  overcome  such  { 
tion,  though  it  showed  that  the  deed  was  not  recorded  until 
grantor's  death,  and  that  (under  a  reservation  in  the  deed)  he  i 
in  possession  during  his  life,  and  that  the  land  was  assessed  to 
the  taxes  paid  by  him,  and  that  he,  after  the  date  and  acknowl< 
of  the  deed,  offered  the  land  for  sale.  The  deed  in  question  w 
by  a  father  to  his  children . 

Appeal  from  Johnson  Circuit  Court. 

Wednesday,  April  21. 

This  action  is  brought  by  two  minor  children,  b; 
gnardian,  E.  Wescott,  against  Mary  A.  Howell  and 
who  are  children  and  heirs  of  Jesse  Bowen,  deceased, 
plaintiffs  claim  that  they  also  are  children  and  heirs  of] 
and  they  bring  this  action  to  establish  their  riglit  a 
heirs.     They  also  pray  for  a  decree  setting  aside  an   i 
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i  purporting  to  be  made  bj  the  deceased  to  Mary  A. 
^ell  and  others  of  his  children.  The  court  granted  the 
ntiflfs  the  relief  prayed,  and  from  the  decree  the  defend- 
>  appeal. 

ioblnson  cfe  Patterson  and  Geo.G.  Wright,  for  appellants. 

\f,  KavanagK  S.  H,  Fairall,  and  Boal  dk  Jackson^  for 
ellees. 

LDAMS,  J. — The  defendants  deny  that  the  plaintiffs  are  the 
dren  of  Jesse  Bowen,  and  deny,  if  they  are  such,  that  he 
.RKVT  ever  reco«j:nized  them  as  such  in  such  a  general 
iHtaiice      and  notorious  way  as  to  constitute  them  his  heirs 

legitimate  ^^ 

ce*i!f'rlc-'  11"^^^  the  Statute.  It  is  undisputed  that  the 
itiouby  plaintiffs  are  the  children  at*  one  Rosanah  Blair, 
7  deceased;  that  for  several  years    previous  to    her  death 

was  called  Mrs.  Blair,  in  the  community  in  which  she 
td,  which  was  in  and  near  Iowa  City;  and  the  defendants' 
ition  is  that  we  must  assume  that  she  was  a  married 
nan,  the  wife  of  a  man  by  the  name  of  Blair;  and  if  she 
;,  that  the  law  presumes  that  the  plaintiffs  are  the  Icgiti- 
te  children  of  the  husband  Blair.     Nothing   is  shown  of 

history  of  Rosanah  Blair  prior  to  the  time  when  she 
le  to  Iowa  City.  She  did  not  live  with  any  man  there,  or 
;hat  neighborhood,  other  than  Jesse  Bowen,  and  no  one 
re  appears  to  have  had  any  knowledge  of  any  man  who 
med  to  be  her  husband,  or  conducted  himself  as  such. 
)  only  evidence  that  she  had  been  married  appears  to  be 
t  she  was  called  Mrs.  Blair.  But  such  fact  alone  does 
,  in  our  opinion,  constitute  legal  evidence.  It  seems  prob- 
3  that  she  was  called  Mrs.  Blair  because  she  had  children 
m  she  came  to  Iowa  City,  or  bacause  she  called  herself 
li;  but  neither  of  those  facts  would  be  sufficient  to  raise  a 
sumption  of  marriage.  We  see  nothing,  then,  in  the  way 
the  conclusion  that  the  plaintiffs  were  born  out   of  wed- 
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lock;  and  the  next  question  to  be  determined  is  as  to  whether 
Jesse  Bowen  was  their  father. 

It  is  shown,  beyond  controversy,  that  he  was  greatly 
attached  to  the  plaintiff 8  mother;  that  he  visited  her  fre- 
qnently;  assisted  her  with  money;  and  indulged  insach  inti- 
macy as  to  afford  the  strongest  ground  for  belief  that  his 
relation  to  her  was  meretricious.  We  do  not  deem  it  necessary 
to  set  out  the  evidence  tending  to  show  the  alleged  paternity 
of  the  plaintiffs.  It  is  sufficient  to  say  that  it  leaves  no  rea- 
sonable doubt  upon  our  minds.  That  the  defendants  them- 
selves had  little,  if  any,  doubt  of  it,  is  indicated  by  their 
conduct  towards  their  father  during  the  last  years  of  his 
life. 

The  only  difficulty,  if  there  is  any,  arises  upon  the  ques- 
tion as  to  whether  Bowen's  recognition  of  the  children  was 
general  and  notorious,  within  the  meaning  of  the  statute. — 
Code,  §  2466.  It  is  proven  that  Bowen  sometimes  denied 
that  the  plaintiffs  were  his  children.  In  such  denial  he  cer- 
tainly did  not  recognize  them.  It  is  claimed,  therefore,  that 
his  recognition  was  not  general,  but,  at  most,  was  limited 
and  partial.  But  everything  is  limited  and  partial  which  is 
not  universal,  and  ^'general"  is  not  equivalent  to  ^'universal." 
Webster  says  that  the  word  '•general"  means  "extensive, 
though  not  universal."  We  think  that  the  evidence  shows 
clearly  that  Bowen's  recognition  of  the  plaintiffs  was  general. 
They  were  not  only  born  during  his  intimacy  with  the  mother, 
but  he  visited  the  mother  immediately  after  her  confinement 
with  one  of  them,  and  manifested  especial  interest  in  the 
new-born  child.  He  settled  her  bills,  provided  for  the  chil- 
dren, and  afterwards  took  the  mother  and  children  into  his 
own  family.  He  became  deeply  attached  to  the  children, 
and  in  all  his  treatment  of  them  he  had  precisely  the  bearing, 
as  far  as  was  observable,  of  an  affectionate  father  towards  his 
children.  He  addressed  each  as  "My  son,"  and  spoke  of 
himself  to  them  as  "Your  papa." 

We  are  aware,  as  is  urged  by  defendants,  that  such  words 
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•e  sometimes  used  as  a  mere  expression  of  familiarity  or 
Tection,  and  without  intention  of  making  any  claim  or  rec- 
jnition  of  paternity.  But  the  case  before  us  had  this  pe- 
iliarity,  that  the  phiintiffs  had  no  other  ostensible  paternity, 
ad  Bowen  well  knew  this,  and  knew  that  others  knew  it.  It 
incredible  that  any  man  would  treat  any  other  man's 
legitimate  children  as  he  treated  this  plaintiffs,  nor  can  we 
icount  for  a  man's  treating  his  own  illegitimate  children  in 
lat  way,  without  an  intention  to  recognize  them  as  his  chil- 
ren.  Now,  his  *reneral  bearins:  towards  them  beino:  snch  as 
ivolved  a  recognition,  it  follows  that  the  recognition  was 
Bneral.  We  think,  too,  that  the  recognition  was  notorioas. 
t  was  open, — not  concealed,  except  upon  exceptional  occasions. 
;  was  not,  to  be  sure,  widely  known.  The  family,  we  infer, 
ved  rather  obscurely.  It  does  not  appear  to  have  been  a 
ibject  of  much  general  interest.  But  Bowen's  support  of, 
id  care  and  affection  for,  the  plaintiffs,  and  general  paternal 
taring  towards  them,  was  observable  by  all,  or  nearly  all, 
ho  came  to  the  house.  The  notoriety  of  the  recognition 
ppears  to  have  been  about  as  wide  as  circumstances  ad- 
litted. 

We  come  next  to  consider  the  question  as  to  the  deed  pnr- 

ortins:  to  be  executed  bv  Bowen  to  certain  of  his  children. 

It  is  claimed  by  the  plaintiffs  that  Bowen  did  not 

ivery:  pos-     deliver  tlie  deed,  and  accardin<?ly  that  it   did  not 

eneeofrcir-  take  eftoct.     The  deed  at  the   time  of  the  trial 

unistjiiices  to 

vercorae.  ^^^s  in  the  grantees'  possession.  It  is  conceded 
y  the  plaintiffs'  counsel  that  such  possession  was  primA 
acle  evidence  of  delivery  by  the  grantor.  But  it  is  insisted 
lat  the  presumption  is  of  that  character  that  it  may  be  over- 
>rae  by  slight  circumstances,  and  that  the  proven  circum- 
;ances  are  sufficient  to  overcome  it. 

The  circumstances  relied  upon  are  that  no  witness  was 
)und  who  saw  the  deed  in  the  grantees'  possession  prior  to 
13  grantor's  death;  that  it  remained  unrecorded  until  after 
is  death;  that  the  grantor  remained  in   possession   of  the 
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land;  that  the  land  was  assessed  to  him,  and  the  1 
by  him;  and  that  the  grantor,  subsequently  to  the 
acknowledgement  of  the  deed,  offered  the  land  for  s 
plaintiflEsrely  upon  Stewart  v.  Stewart^  50  Wij 
C,  7  N.  "W.  Rep.  369,  in  which  the  facts  appear  to 
nearly  the  same,  except  in  regard  to  the  character  o\ 
In  the  deed  in  question  the  right  of  possession  a 
ment  was  reserved  to  the  grantor  during  his  life, 
veyance  seems  to  have  been  accepted  as  a  substi 
disposition  by  will,  and  we  think  it  was  looked  up 
grantees  as  such. 

It  may  or  may  not  liave  been  understood  that 
was  not  to  be  recorded  daring  the  grantor's  life,  am 
was  entitled  to  the  possession  and  enjoyment  of 
But,  even  if  there  was  no  such  understanding,  it 
seem  unnatural  that  the  deed  should  have  been  with 
the  record  during  the  time  that  the  grantor  wase 
the  possession  and  enjoyment  of  the  land,  and  ex 
pay  the  taxes.  The  very  matter  of  the  assessme 
have  constituted  a  sufficient  motive,  if  there  ha 
other.  The  offer  of  sale  by  the  grantor  may  have  1 
with  the  grantees'  consent,  and  with  the  purpose  o 
of  giving  them  the  proceads.  So  long  as  the  deei 
recorded,  and  the  grantor  was  rightfully  in  poss( 
parties  might  have  thought  it  advisable  that  a  sale, 
fehould  be  made  in  his  name.  He  had,  too,  a  life 
the  property,  and  a  clear  title  could  not  be  given 
his  joining  in  the  deed.  It  must  be  borne  in  mind 
the  grantees  were  children  of  the  grantor,  and  that 
between  parties  thus  related  is  not  usually  done  in 
same  way  in  which  it  is  done  between  others.  It 
us,  therefore,  that  the  circumstances  relied  upon  ai 
ent  with  the  supposition  that  the-  deed  was  deliv 
that  the  presumption  arising  from  possession  was 
come. 

But  the  plaintiffs  insist  that  there  was  evidence 
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deed  was  found  by  the  grantees  after  the  grantor's  death, 
among  his  papers,  and,  if  so,  that  such  fact  would  show  that 
it  was  not  delivered.  As  to  this  evidence,  the  raost  that  can 
be  said  is  that  one  Sterling,  husband  of  one  of  the  grantees, 
testified  at  one  time  that  the  deed  was  found  among  the 
grantor's  papers  after  his  death;  but  he  afterwards  showed 
that  that  was  merely  his  supposition,  and  that  he  had  no  per- 
sonal knowledge  on  the  subject.  We  conclude  that  there 
was  a  delivery  of  the  deed,  and  that  the  court  erred  in  not 
sustaining  it.     The  decree  must  be 

MoDn*'i£D  and  Affibmed. 

Beck,  J.,  dissenting, — I  concur  in  that  part  of  the  opinion 
which  sustains  the  validity  of  the  deed  to  the  defendants,  or 
some  of  them,  but  I  cannot  concur  in  the  conclusion  that 
the  children  were  so  generally  and  notoriously  recognized  by 
tlie  deceased  that  they  may  inherit  his  estate.  A  great  por- 
tion of  the  evidence  seems  to  be  intended  to  raise  a  presump- 
tion that  the  deceased  was  the  father  of  the  plaintiffs.  This 
evidence  is  referred  to  in  the  opinion  of  the  majority.  The 
fact  that  there  is  ground  to  believe  tliat  he  was  their  father  has 
nothing  to  do  with  the  case.  As  their  paternity  was  not 
proved  in  his  life,  and  he  has  not  recognized  them  in  writing, 
they  cannot  inherit  unless  they  prove  general  and  notorious 
recognition  as  his  children  by  the  deceased.  See  Code,  § 
2466.  About  all  the  evidence  of  recognition  found  in  the 
record  is  that  he  was  kind  to  the  plaintiffs,  called  them,  when 
addressing  them,  "my  sons,"  and  used  other  endearing 
expressions  towards  them,  and,  in  some  instances,  admitted 
that  he  was  their  father.  But  on  the  other  hand 
he  declares  to  other  persons  that  lie  is  not  their  father,  and 
makes  statements  of  his  physical  condition  which  would  ren- 
der it  impossible  for  him  to  become  the  father  of  a  child. 
Xow,  can  it  be  said  that  one  generally  recognizes  a  child  as  his 
own  who  sometimes  admits  he  is  its  father,  and  at  other  times 
denies  it,  and  says  that  he  is  incapable  of  becoming  a  father? 
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1  think  not.  It  seems  to  me 
used  in  the  statute,  does  n 
in  this  case,  which  was  no 
all  occasions  when  the  dec 
my  opinion,  the  statute,  b 
recognition,"  contemplate! 
denied  when  the  subject  ii 
certainly  not  "general  recc 
times  admitted  and  somet 
Keed,  J.,  concurs  in  thi 


Ten  ErcK 

1.  Trespass  on  Land:  bes 

foreclosure  of  a  contract  f( 
therefrom  by  the  sheriff  und 
SLf^m  look  possession  in  de 
that  an  injunction  was  prop 
the  trespass. 

Appeal  from  an  Order  oj 


Wednei 

The  plaintiflT,  Elizabeth 
acres  of  land  in  Hamilto 
Olof  Sjoburg  and  his  wife 
action  is  brought  to  obt 
defendants  from  occupyi 
for  a  preliminary  injunct 
C.  Henderson,  district  ju 
8uch  injunction  was  grant 
appeal. 

Vol.  LXVUI- 
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Chase  cfe  ChasCy  for  appellants 
W.  J.  Covily  for  appellee. 

^^  Adams,  On.  J. — The  defendant  Olof  Sjobarg  purchased  the 

^,  land  in  question  in  1876  of  tl>e  then  owner,  Henry  Ten  Eyek, 

p  husband  of  the  plaintiff,  but  now  deceased.     Sjoburg  took  a 

contract  for  a  deed,  and  occupied  under  it.  He  failed,  how- 
eyer,  to  pay  for  the  land,  and  Ten  Eyck  foreclosed  the  con- 
tract, obtained  an  execution,  sold  the  land  under  execution 
and  bid  it  in.  At  the  end  of  the  year,  no  redemption  having 
been  made,  Ten  Eyck  obtained  a  deed.  He  then  died,  and 
the  plaintiff,  his  surviving  widow  and  executrix  of  his  will, 
claims  under  him.  The  decree  of  foreclosure  of  the  contract 
provided  for  a  writ  of  assistance  in  the  plaintiff's  behalf,  to 
enable  him  to  obtain  possession.  Under  the  decree  such  writ 
was  issued  April  16,  1883,  and  served  three  days  later.  The 
sheriff's  return  shows  that  he  served  it  by  reading  it  to  the 
defendant  Olof  Sjoburg,  and  by  removing  him  from  the  premi- 
ses. It  appears,  however,  that,  in  obedience  to  the  writ,  Sjo- 
burg immediately  returned,  and  has  been  occupying  the 
premises  ever  since. 

The  defendants  contend  that  the  plaintiff  is  not  entitled  to 
an  injunction  because  she  has  an  adequate  remedy  at  law, 
either  by  the  issuance  of  another  writ  of  assistance,  or  by  an 
action  of  right.  But,  in  our  opinion,  their  position  cannot 
be  sustained.  The  plaintiff's  rights  have  been  fully  adjudi- 
cated, and  the  defendants  are  in  possession  only  as  mere  tres- 
passers and  in  disregard  of  the  mandate  of  the  court.  They 
have  shown  a  strange  persistence  in  their  endeavor  to  occupy 
the  premises.  Their  counsel  seek  to  justify  them  on  the 
ground  that  they  made  an  improvident  contract,  and  also 
upon  the  ground  that,  even  under  that  contract,  no  decree 
for  an  execution  should  have  been  rendered.  But  we  cannot 
go  into  any  inquiry  of  that  kind.  As  the  case  now  presents 
itself,  the  defendants  seem  determined  to  hold  possession  in 
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disobedience  of  any  legal  process  that  can  be  isa 
them.  We  think  that  the  plaintiff  is  entitled  tc 
remedy  of  an  injunction. 


RnuTASEL  V.    Stephens. 


1.  Chattel  Mortgage :  suitccienot  of  description.    1 

in  a  chattel  mortga^re  which  will  enable  third  persons,  ai 
!<»  which  the  instrument  itself  suggests  and  directs,  to  idc 
erty  intended  to  bo  covered,  is  sufficient.  (Smith  v,  Mel 
322  )  Accor'i.ingly,  *'  all  my  stock  hogs,  being  forty,  moj 
the  pigs  now  with  them,"  held  sufficient;  but  **  one  spai 
years  old,  on3  gray,  one  bay,"  and  other  similar  descrip 
(see  opinion,)  with  no  reference  to  ownership,  or  locatio 
else  enabling  third  parties  by  inquiry  to  identify  them,  h 

2.  Evidence:  corroboration  op  witness:  statements 

It  is  a  general  rule  that  evidence  of  what  a  witness  has  si 
is  not  admissible  to  corroborate  or  fortify  his  testimony, 
of  rule  see  opinion. 

Appeal  from  Franldin  Circuit  Cour 

Thursday,  April  22. 

AonoK  for  the  recovery  of  specific  persom 
Defendant  is  sheriff  of  Franklin  county,  and  h^ 
property  in  controversy  on  a  writ  of  attachment  i 
Bait  of  the  Citizens  Bank  of  Hampton  against 
Rhutasel,  Plaintiff  is  the  wife  of  Nicholas  J.  R 
she  claims  the  property  under  a  chattel  mortgage 
her  husband  to  secure  an  alleged  indebtedness, 
gagor  was  in  possession  of  the  property  at  the 
seizure  by  defendant.  The  defenses  pleaded  are 
description  of  the  property  contained  in  the  mc 
indefinite  that  the  record  of  the  instrument  did 
constructive  notice  to  third  parties;  and  (2)  tha 
gage  was  given  by  the  mortgagor,  and  accepted 
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tent  to  hinder,  delay  and  defraud  the  creditors  of  the 
jor.  The  verdict  and  judgment  were  for  plaintiff 
int  appeals. 

or  c6  Evans  and  D,  W.  Dow^  for  appellant. 

iman  cfe  Luke  and  J,  H.  Bradley^  for  appellee. 

,  J. — I.  The  description  of  the  property  contained 
lortgage  is  as  follows:  "  All  my  stock  hogs,  being 
forty,  more  or  less,  with  the  pigs  now  with  them; 
,  Qj  one  span  of  colts,  three  years  old,  one  gray,  one 
°*  bay;  eight  cows,  one  seven  years  old,  white,  and 
i  spots;  one  same  age,  and  about  same  color;  one 
cow  six  years  old ;  one  cow  four  years  old,  with  calf 
r,  blind  in  one  eye;  one  four  years  old,  red  and  white, 
f  with  her  also;  one  eight  years  old,  red,  with  white 
le  roan  cow,  six  years  old."  The  circuit  court  ruled 
\  description  was  sufficiently  certain,  and  that  plaint- 
sntitled  to  recover,  unless  it  was  shown  that  the  mort- 
is executed,  and  accepted  by  her,  with  the  fraudulent 
jharged.  It  was  held  by  this  court  in  Smith  v. 
ij  24  Iowa,  322,  that  any  description  in  a  chattel 
je  which  will  enable  third  persons,  aided  by  inquiries 
tie  instrument  itself  suggests  and  directs,  to  identify 
)erty  intended  to  be  covered,  is  sufficient.  Thecor- 
of  the  rule  laid  down  in  that  case  has  never  been 
y  questioned,  and  it  is  well  sustained  by  the  authori- 
]  in  the  opinion,  and  by  many  others  that  might  be 
Under  that  rule,  we  think  the  description  in  the  mort- 
question  is  sufficient  as  to  the  hogs  named  in  it.  In 
ription,  <*  all  my  stock  hogs,  with  the  pigs  now  with 
m  inquiry  is  suggested,  which,  if  followed,  would  ena- 
erson  not  a  party  to  the  instrument  to  identify  the 
r.  We  think,  however,  that  the  description  as  to  the 
operty  is  clearly  insufficient.  The  description,  "  one 
colts,  three  years  old,  one  gray,  and  one  bay,"  contains 
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nothing  by  which  the  partic 
identified.  Bay  colts  three 
same  age,  could  be  found,  w( 
one-half  of  the  farms  in  the 
ing  that  general  deseriptio 
neighborhood.  And  no  inqui 
which,  if  followed,  would  lea* 
erty.  The  description  as  to 
equate.  It  makes  no  refereno 
nor  does  it  refer  to  its  locatior 
to  it  in  such  manner  as  to  ec 
identify  it. 

II.  Plaintiff  was  examine 
and  testified  tliat  on  several 
2.  rvidk!^ce:    was  given  she  c 

corroboration    «  i.i        i        i 

ofwitneHs:      trom   thc   bank 

statemeat  out    .  ,  ,  . 

ofcouru  issued,  on   whic 

and  that  on  one  of  those  c 
told  her  that  her  husband's 
$10,000.     This    testimony 
of    proving    that    she    had 
accepted    the   mortgage,    th 
Defendant    introduced    the 
denied  having  made  the  state 
iff 's  husband  was  examined 
ant's  objection,  was  permits 
from  the  bank  on  the  occasic 
that  the  cashier  had  made  th 
her    testimony.      The   rulin 
assigned  as   error.     We  arc 
should  have  been  excluded, 
of  what  a  witness  has  said  o 
corroborate  or  fortify  his  tei 
Hobb  V.  Hackley^  23  Wen( 
held,  when  an  attempt  was  i 
ground  that  he  was  inflnen 
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some  motive  prompting  him  to  give  a  false  or  colored  state- 
ment, that  it  was  allowable  for  the  party  calling  bim  toshow 
in  reply  that  be  bad  made  the  same  statement  when  the  attrib- 
uted motive  did  not  exist.  Bat  this  case  is  not  within  the 
principle  of  that  holding.  The  question  was  whether  tlie 
cashier  bad  made  the  statement  attributed  to  him.  Plaintiff 
testified  positively  that  be  did  make  the  statement,  and  it 
could  add  nothing  to  the  strength  of  her  testimony  to  show 
that  she  had  made  the  statement  when  not  under  oath.  There 
was  no  attempt  to  discredit  her  except  by  the  negative  testi- 
mony of  the  cashier.  The  question  whether  she  or  the  cashier 
was  the  more  credible  witness  was  to  be  determined,  but 
she  was  not  entitled  to  have  her  previous  statement,  or  the 
fact  that  she  had  made  such  previous  statement,  considered 
in  determining  that  question. 

Other  questions  have  been  argued  by  counsel,  but  we  do 
not  regard  them  as  demanding  attention  at  this  time. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for 
a  ne\v  trial. 

Sevsb8ID. 


Hill  v.  Aultman  &  Go. 

j7  195  1.  Bvidenoe:  pabol  to  prove  contests  of  lrtter:  iNsoFFiciiirr 

g    680  foundation.    Parol  testimony  to  provo  the  contents  of  a  letter  alle^ 

J    JJJ  to  have  been  received  by  a  firm  ouyht  not  to  have  been  admitted  with- 

^  oat  first  showing:  the  loss  or  destruction  of  the  letter.    A  search  for  the 

letter  which  did  not  include  an  inquiry  of  the  principal  member  of  the 

firm  was  not  sufficient. 

2.  Instruotions :  not  suFFtciENTLY  full.    The  trial  was  on  a  petition 

and  counter-daim.  The  am  wa-*  sach  thit  the  jury  misrht  h^ve  found 
that  the  plaintiff  was  not  entitled  to  recover  on  his  petition  nor  defend- 
ants on  their  counter-claim;  but  the  court  failed  to  iuBtruct  the  jury 
that  in  rhai  ca^e  tLey  should  find  for  the  defendant.  Held  reversible 
error. 

3.  :  lONORiNQ  ISSUE.    An  instruction  in  this  case  Mietroneoai 

because  it  ignored  defendant's  general  denial. 
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Appeal  from  Webster  District  Court. 

Thubsday,  April  22. 

Thb  petitioQ  states  that  P.  B.  Baldwin  &  Co.,  of 
partnership  plaintiff  was  a  member,  were  the  agents 
defendant  under  a  contract,  not  in  writing,  for  the 
farm  machinery;  that  for  his  ser7ices  defendant  received 
executed  by  one  McLaughlin,  the  amount  of  which, 
son  of  certain  matters  stated  in  the  petition,  the  pi 
seeks  to  resover  in  this  action.  The  defendant  in  sul 
admitted  the  agency,  but  pleaded  that  the  contract  coi 
ing  P.  K.  Baldwin  &  Cj.  the  defendant's  agents  was  ii 
ing,  and  pleaded  several  defenses  and  a  counter-claim, 
are  sufficiently  referred  to  in  the  opinion.  Trial  bj 
Verdict  and  judgment  for  the  plaintiff.  The  del 
appeals. 

if.  M.  Wrighty  for  appellant 

No  appearance  for  appellee. 

Sbevkrs,  J. — I.  One  Patterson  was  the  general  a< 
the  defendant,  and  under  the  issues  it  became  ar 
material  whether  a  settlement  made  by  hii 
coSeito^^''®  p.  R.  Baldwin  &  Oo.  had  been  appn 
tfJienti5SSf"  ratified  by  the  defendant  In  making  the 
dauon.  meut,  Pattcrson- Stated  in  writing  that  he  \ 

(Baldwin  &  Co.)  all  they  claimed,  but  that  he  could 
whether  the  company  would  do  so  or  not.  For  the  j 
of  establishing  such  approval,  the  plaintiff  introduc 
Kehm  as  a  witness.  He  was  a  clerk  in  the  employ  oi 
win  &  Oo.,  and  he  testified  they  had  received  a  lette 
the  defendant,  and,  against  the  objection  of  the  def 
he  was  permitted  to  state  the  contents  of  such  letter, 
testified  that  he  saw  the  letter  on  the  files  of  Baldwin 
in  January,.  1880,  and  had  never  seen  it  since  that  tii 
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that  he  did  not  kaow,  or  ^'  hav^e  any  means  of  knowing, 
\vhere  it  was."  He  made  no  search  for  it,  or,  at  least,  failed 
to  so  testify.  The  firm  of  Baldwin  &  Go.  was  composed  of 
the  plaintiff  and  Baldwin.  The  deposition  of  the  latter  was 
taken,  and  introduced  on  the  trial,  but  he  was  not  asked,  and 
gave  no  evidence,  in  relation  to  the  letter;  that  is,  as  to  whether 
it  had  been  lost  or  destroyed.  The  firm  of  Baldwin  &  Co. 
had  been  dissolved  prior  to  the  trial,  and  the  plaintiff  testi- 
fied that  he  had  never  seen  the  letter  since  it  was  received; 
that  he  did  not  know  where  it  was,  and  did  not  know  what 
became  of  it  after  the  dissolution  of  the  firm.  Such  being 
the  evidence,  we  are  of  the  opinion  that  the  court  erred  in 
admitting  evidence  of  the  contents  of  the  letter.  Its  loss 
or  destruction  was  not  established,  nor  had  a  search  been 
made  therefor  among  the  papers  of  the  firm.  For  aught 
that  appears,  Baldwin  may  have  had  it. 

II.  Under  the  issues  the  plaintiff  was  entitled  to  recover 
something,  or  the  defendant  was  entitled  to  recover  on  its 
\ioslfn%  counter-claim,  or  the  defendant  was  simply  enti- 
sufflcientiy  ^j^  ^^  ^  verdict  in  its  favor.  In  the  seventh  par- 
agraph  of  the  charge  to  the  jury,  the  court  instructed  the  jury 
that  the  plaintiff  was  entitled  to  recover  $121.20  if  they 
found  certain  facts,  or  that,  if  they  found  certain  other  facts, 
the  defendant  was  entitled  to  recover  $515.96,  and  forms  of 
the  verdict  in  accordance  with  this  instruction  were  given 
to  the  jury  by  the  court.  In  the  second  paragraph  of  the 
charge  the  jury  were  told  that  the  burden  was  on  the 
plaintiff  to  show  "  that  there  was  a  full  and  complete  settle- 
ment batween  defendant  and  Baldwin  &  Oo."  In  the  fifth 
paragraph  of  the  charga  tha  jury  were  told  that,  if  they 
found  certain  facts  to  be  true,  the  settlement  would  amount 
to  a  waiver  of  the  contract  on  which  the  defendant  claimed 
to  recover  on  its  countar-claim.  ISTow,  it  is  evident  tons 
that  the  plaintiff  might  have  failed  to  establish  his  right  to 
recover  at  all,  and  also  that  the  defendant  might  not  be  so 
entitled  on  its  counter-claim.     At  least,  this  was  for  the  jury 
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defendant.     But  th 

given  the  jury,  and 

stitutes,  in   our  op 

III.     The  plaint 

note,  on  the  grouni 

^ .         also  sec 

nopiQg 'issue,    ^f  i\^q 

prior  to  the  note  he 
foreclosed  the  raort 
more  than  sufficient 
to  the  note  owned 
bent  on  the  plaintifl 
in  the  foreclosure  pi 
to.  In  the  third  pa 
that  the  plaintiff  wj 
had  established  its  c 
ing,  the  court  ignoi 
general  denial.  Th 
neons. 

Other  errors  are  { 
best  not  to  consider, 
to  make  any  appear 


Estates  of  Decede 

offset:  JURisoroT] 
by  the  special  statut 
an  offset  in  an  action 
the  decedent,  in  any 
no  recovery  in  such  c 
the  note. 
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Appeal  from  Webster  Circuit  Cowrt, 

Thursday,  April  22. 

laintiff  is  administrator  of  the  estate  of  George  Ware, 
.  This  action  was  brought  to  recover  $200,  and 
upon  a  promissory  note  made  by  the  defendants, 
able  to  said  George  Ware  or  bearer.  The  defend- 
litted  the  execution  of  the  note,  but  they  alleged  that 
not  owe  anything  thereon,  and  that  when  said  note 
uted  to  the  decedent  he  was  indebted  to  the  defend- 
he  sum  of  S338,  for  which  he  had  given  his  due-bill; 
it  was  verbally  agreed  between  defendants  and  dece- 
en  the  note  was  executed,  that  when  the  due-bill 
payable  tlie  decedent  should  deliver  the  note  to  the 
>,  and  that  the  amount  thereof  should  be  credited  on 
bill;  and  that  the  note  should,  in  that  manner,  be  can- 
1  paid;  and  they  claimed  that  the  note  should  now  be 
ipon  and  in  payment  of  said  due-bill.  The  plaintiff 
d  to  the  answer.  The  demurrer  was  overruled,  and 
filed  a  reply.  There  was  a  trial  to  the  court,  and  a 
t  for  the  defendants  for  costs.     Plaintiff  appeals. 

i  cfe  Clark^  for  appellant. 

.  O^Gonnell  and  J.  P,  Dollivery  for  appellees. 

LOOK,  J. — ^The  cause  was  submitted  to  the  court  upon 
lings  and  an  agreed  statement  of  facts,  without  other 
The  facts,  therefore,  are  not  in  dispute,  and  they 
Hows:  Georg3  Ware,  deceased,  was,  at  the  time  of 
I,  a  resident  of  Dallas  county.  He  died  on  the  sixth 
'ebruary,  1882;  and  on  the  thirteenth  day  of  April, 
me  year,  the  plaintiff  was  appointed  administrator 
state  by  the  circuit  court  of  Dallas  county,  and  on 
I  day  gave  notice  of  his  appointment;  and  the  estate 
cess  of  settlement  in  that  court.  The  note  in  suit 
juted  by  the  dafendants  on  November  23,  1881,  and 
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dae  in  one  year.  On  \ 
the  deceased  made  and  d 
ing  due-bill: 

"Due  Phillip  Howie 
and  wife,  from  Septeml 
$338,  to  be  paid  first  da 
[Signed.] 

It  will  be  observed  th 
decedent  was  indebted  t 
sum  larger  than  the  amc 
not  payable  until  June 
When  the  note  was  gir 
and  it  was  verbally  agi 
the  due-bill  became  payj 
to  the  defendants,  and  tl 
ited  on  the  due-bill  as  £ 
be  paid  and  canceled  in  \ 
bill  became  payable,  and 
no  credit  given  therefor, 
ruary,  1883,  the  defend 
in  the  office  of  the  cler 
claim  included  the  boarc 
was  given.  No  notice  < 
served  upon  the  plainti 
proved  as  a  claim  again 
menced  and  the  answer  i 
of  administration  was  gi 

The  first  proposition 
the  terms  of  the  note  ca 
contemporaneous  agreen 
determine  the  question 
the  parties   is   within 
because  we  think  that  tl 
be  sustained  upon  anot 
ceed  to  consider. 
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II.  According  to  the  facts  above  set  forth,  the  decedent, 
in  his  life-time,  held  the  note  against  the  defendants,  and  the 
defendants  held  the  due-bill  against  him.  They  were  mutual 
demands,  and  if  sait  had  been  brought  by  either,  the  other 
could  have  set  up  the  written  obligation  held  by  him  as  a 
counter-claim.  The  fact  that  one  of  the  parties  has  died  and 
his  claim  is  presented  by  an  administrator  should  make  no 
difference  in  the  rights  of  the  other.  Lucore  v.  Gmmer^ 
22  Iowa,  387.  The  real  indebtedness  remains  the  same.  It 
is  the  difference  between  the  amounts  of  the  respective  obli- 
gations or  debts  from  one  to  the  other. 

But  the  counsel  for  plaintiff  claims  that  the  defendants 
have  lost  their  right  to  assert  their  claim  as  a  defense,  so  far 
as  necessary  to  offset  the  claim  of  the  plaintiff,  because  they 
did  not  file  and  prove  it  as  a  claim  against  the  estate  within 
one  year  after  notice  of  administration  was  given.  They 
insist  that  defendants  are  barred  of  any  relief  by  reason  of 
the  statute  of  limitations,  as  found  in  section  2121  of  the 
Code.  The  point  would  be  well  taken  if  the  defendants  were 
asserting  their  due-bill  as  an  independent  claim  against  the 
estate,  and  demanding  judgment.  Wilcox  v.  Jackson,^  51 
Iowa,  296;  Browtiell  v.  Williatn%  5i  Id.,  353;  Baylessv, 
Powers^  62  Id.,  601.  But  these  cases  do  not  hold  that  a 
party  holding  a  money  demand  against  an  estate  may  not  set 
it  up  as  a  counter  claim  in  a  suit  by  an  administrator  on  a 
money  demand,  and  the  defendants  did  not  ask  that  the  bal- 
ance due  on  their  due-bill  be  established  as  a  claim  against 
the  estate.  They  demanded  that  it  be  set  off  against  the  note 
in  an  amount  equal  to  the  amount  due  on  the  note.  If  they 
had  demanded  more,  the  claim  for  the  excess  would,  no  doubt, 
have  been  disallowed.     See  Brownell  v.  Williams^  supra. 

In  Wood's  Limitation  of  Actions  (section  188)  it  is  said: 
"  These  special  statutes  of  limitation  do  not  apply  to  an  offset, 
set  up  by  a  person  who  is  sued  by  an  administrator  to  recover 
a  debt  due  from  him  to  the  estate.  Thus,  where  an 
administrator  sued  a  bank  for  money  deposited  by  his  testa- 
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tor,  and  for  dividends  on  the  8t< 
him,  and  the  bank  set  up  an  offset 
istrator  objected  on  the  ground  t 
sented  to  the  probate  court  for 
prescribed  by  the  statute,  and  coi 
court  held  that  the  objection  was 
the  statute  only  contemplated  cas 
first  instance  brought  his  clait 
had  no  application  to  suits  by  t 
creditor,  where  the  demand  of  I 
counter-claim,  and  in  such  a  case 
be  set  up  against  the  counter-clai 
statute  of  limitations.  Lay  v.  . 
72." 

In  our  opinion,  the  defendant 
setting  up  the  counter-claim  by  re 
ations. 

III.  Lastly,  it  is  urged  that  tl 
should  not  have  been  entertained, 
Dallas  county  had  exclusive  juris 
the  estate.  As  we  have  held  tl 
right  to  set  up  their  due-bill  as  a 
note,  it  would  seem  to  follow  tha 
court  having  jurisdiction  of  a  sui 
seeking  to  establish  it  as  an  ind 
estate,  and  should  select  any  othe 
jurisdiction  of  the  settlement  o 
would  be  quite  different. 
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Grlffln  T.  The  Chicago,  Rock 
ant's   railroad.     Pk 

1.  RAILROADS:      ,    ,     .  .   . 

Injury  In         drivinc:  hi8  team, 

crossing  " 

Sbut^rTS'eg.   t^W"'    ^^^'^S    ^^^^ 

iigence.  women.     He  had  st 

lionse  no  great  distance  from 
time  he  started  he  heard  a  locor 
approach.  He  drove  at  a  trot  t 
and  looked  in  both  directions 
but  did  not  see  it.  There  wen 
points  cut  off  the  view  of  the 
in  which  direction  the  train  wa« 
it.  As  he  came  nearer  the  trac 
of  the  track  in  the  direction 
When  the  train  came  in  view  tl 
track  that  lie  was  unable  to  ho] 
wholly  escape  collision  with  tli 
end  of  the  wagon  tongue,  and  t 
the  horses  came  in  contact  with 
II.  We  think,  as  a  matter  o 
ing  a  railroad,  knowing  that  a  t 
direction  it  is  runni 
View  01  the  track  in 
in  attempting  to  cross  the  track 
care  to  determine  that  the  train 
track  concealed  from  his  vie> 
would  det^r  a  man  of  ordinary 
cross  the  track.  Plaintiff's  ov 
was  guilty  of  this  very  negli^ 
the  track,  when  a  little  though 
assured  him  that  the  train  was 
tion  (tf  the  depot,  and  a  view  ol 
ing.  It  was  reckless  negligenc( 
the  track  until  he  knew  he  was 
approaching  behind  the  depot. 
see  SohoBfert  v.  OhioagOy  M.  d 
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GrifflQ  Y.  The  Chicago,  Bock  IsUmd  &  Pacific  B'y  Co. 

Haines  v.  Illinois  Cent.  R*y  Go.y  41  Id.,  227;  Bm- 
>).  Central  Ry  of  Iowa,  42  Id.,  192. 
I.  Counsel  for  plaintiff  admit  "  that  when  there  i9 
^idence,  or  when  the  essential  and  integral  elements  of 
TBiBu-  ^  cause  of  action  or  defense  are  wholly  without 
^"dfrect-  proof,  the  court  trying  the  cause  may  refuse  to 

allow  the  case  to  go  to  the  jury."  An  "essen- 
md  integral  element"  of  plaintiff's  cause  of  action,  if 
good,  is  that  the  injury  occurred  when  he  was  in  the 
jise  of  ordinary  care.  His  own  tealimony  shows  that  he 
at  the  time  negligent.  He  therefore  failed  to  exercise 
^  essential  and  integral  elements  "  of  ordinary  care,  and 
legligence  contributed  to  his  own  injuiy.  He  cannot, 
jfore,  recover. 

r.  Counsel  for  plaintiff  insist  that,  before  a  court  can 
it  a  verdict,  the  facts  must  be  found  and  admitted  upon 
cticb:  the  record.  The  motion  for  judgment  admitted 
erdict:    the  facts  testified  to  by  plaintiff  and  they,  of 

course,  appeared  in  the  evidence  of  record  in 
lourt  below.  We  know  of  no  rule  requiring  the  court 
ry  to  specially  find  the  facts  before  a  verdict  may  be 
ited;  nor,  as  is  claimed  by  counsel,  in  such  a  case  will 
le  facts  be  considered  as  admitted  or  established  which 
ury  might  have  inferred  from  the  evidence.  The  court 
thorized  to  determine  what  conclusions  of  fact  may  be 
illy  inferred  from  facts  proved,  and,  in  ruling  upon  a 
on  for  a  verdict,  must  of  necessity  do  so.  It  cannot 
^iue  what  other  facts  the  jury  could  or  might  infer  from 
acts  proved.  See,  upon  this  point,  YouLl  v,  Sioux  City 
acifio  R'y  Co.y  66  Iowa,  346. 

is  our  opinion  that  the  judgment  of  the  cirouit  oonrt 
it  to  be 

AniBMED. 
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Mddok,  Adm'b,  V.  Lajjnino  bt  al. 

1.  Homestead:  oUDaHSNT  fosdamaobsto:  bxbicpt  froh  garn 
MBNT.    A  judgment  for  damages  done  to  a  homestead  cannot  be 
nished  to  satisfy  another  judgment  which  is  not  a  lien  on  the  ho 
stead.    (See  Kaiser  v,  Seaton,  62  Iowa,  463.) 

Appeal  from  Wapello  District  Court. 

TnuBSDAY,  April  22. 

Plaintiff's  intestate  obtained  a  jadgment  against 
defendant,  Lanning,  on  which  execution  issued,  and  the  ( 
cago,  Burlington  &  Qnincy  Railway  Company  was  garnis' 
thereon  as  a  supposed  debtor  of  the  defendant.  The  ^ 
nishee  answered,  admitting  that  it  was  indebted  to  defend 
in  an  amount  greater  than  that  of  plaintiff's  judgmc 
Defendant  appeared,  and,  in  a  pleading  filed  in  the  proc€ 
ing,  alleged  that  the  debt  due  from  the  garnishee  to  him 
exempt  from  execution.  The  district  court  entered  ju 
ment  in  plaintiff's  favor  against  the  garnishee,  and  from  1 
judgment  defendant  appeals. 

Sloan,  Work  c6  Brown,,  for  appellant. 

Chamhera,  McElroy  c6  Carver,  for  appellee. 

Reed,  J. — Defendant  owns  a  homestead,  which  is  exer 
from  judicial  sale  for  the  satisfaction  of  the  judgment  wL 
plaintiff  sought  to  enforce  by  the  garnishment  proceedii 
The  place  consists  of  twenty  acres  of  ground,  with  the  d\« 
ing  house  and  other  buildings  situated  thereon,  and  is  of 
present  value  of  $500.  In  the  operation  of  its  railroad 
garnishee  set  out  a  fire  which  destroyed  the  fences  and  gr 
vines  and  fruit  tre93  on  the  place,  and  defendant  obtai 
judgment  against  the  garnishee  for  the  damages  cai 
thereby.  The  judgment  appealed  from  appropriates  a  ] 
VOL.  LXVIII— 41. 
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Nims  T.  Boone  County. 

debt  evidenced  by  that  judgment  to  the  satisfac- 
intiff 's  judgment  against  defendant,  and  the  only 
1  the  case  is  whether  said  debt  is  subject  to  be  so 
id.  It  was  held  by  this  court  in  Kaiser  v.  Seaton, 
53,  that  the  money  which  had  been  awarded  the 
»vner  as  damages  on  acount  of  the  appropriation 
n  of  the  ground  included  in  a  homestead  as  the 
ay  for  a  railroad  was  exempt  from  execution  for  a 
time,  to  the  same  extent  as  the  homestead  was, 
iding  the  homestead  character  of  the  property 
jtroyed  by  the  appropriation  of  the  right  of  way. 
f  the  present  case  bring  it  within  this  rule,  and, 
liat  case,  the  judgment  will  be 

Kevebsed. 


NiMS  V.  Boone  Countt. 


(ridge:  approach  to  as  part  op:  question  fob  jubt. 
oone  County y  66  Iowa,  272  followed. 

Appeal  from  Boone  Circuit  Court. 

Thursday,  April  22. 

>  recover  for  personal  injuries  sustained  by  the 
reason  of  a  horse  which  the  plaintiff  was  driving 
•ighteued  at^  hole  in  a  county  bridge,  and,  by 
ising  a  buggy  in  which  the  plaintiff  was  seated 
pitated  down  an  embankment  constituting  an 
the  bridge.  Trial  by  jury.  Verdict  for  plaint- 
;ment.     The  defendant  appeals. 

fer^  for  appellant. 

^  c6  Hall^  for  appellee. 
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Throckmorton  v.  Davidson. 

Sp:evers,  J. — The  plaintiff  is  the  wife  of  the  plain 
Ifims  V.  Boone  Co,^  QQ  Iowa,  272,  and  seeks  to  recove 
damages  as  she  personally  is  entitled  to  for  the  same  ac 
referred  to  in  the  cited  case.  The  evidence  is  substantia 
same  in  this  as  in  that  case.  The  instructions  of  the 
are  the  same.  Following  the  cited  case,  we  must  hoi 
the  court  erred  in  the  instructions  given  the  jury  f 
reasons  stated  in  66  Iowa,  272. 

Hevee 


Throckmorton  v.  Davidson. 

1.  Speoifio  Performance  of  Contract  to  Convey:   whi 

DECiiBRD.  Equity  will  not  enforce  a  contract  for  the  convey 
land  if  it  be  unconscionable,  unfair,  obtained  by  the  party  se 
enforce  it  by  fraud  or  undue  influence,  or  is  not  supported  by  an  a 
consideration,  or  is  ambiguous.  But  the  contract  involved  in  t 
heid  to  be  vulnerable  to  no  such  objection,  and  the  decree  of  the 
court  for  a  specific  performance  is  affirmed. 

Appeal  from  Jasper  District  Court. 

Thursday,  April  22. 

Action  in  chancery  to  enforce  the  specific  perfornia 
a  contract  for  the  sale  of  land.  There  was  a  decree  gr 
the  relief  prayed  for  by  plaintiff.     Defendant  appeals. 

Winslow  (&  Varnum  and  J.  Kipp  ds  Son^  for  apj 

Alanson  Olark^  for  appellee. 

Bbok,  J. — I.  There  can  be  no  dispute  as  to  the  cent 
facts  of  this  case.  Defendant  admits,  or  does  not  deny, 
in  her  answer  or  her  evidence,  the  contract  of  sale  made 
with  plaintiff,  which  he  seeks  specifical  \y  to  enforce.  Th( 
inent  was  oral,  and  is  in  effect  that  plaintiff  was  to  pay 
for  the  land,  which  contained  eighty  acres.     Twenty 
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were  to  be  paid  in  band,  $180  ia  a  little  less  tban  five  months, 
and  the  balance  in  yearly  payments  of  $500,  except  the  last, 
which  was  $400.  Notes  and  mortgage  were  to  be  executed  for 
the  deferred  payments.  The  conveyances  were  to  be  executed 
in  two  or  three  days  after  the  contract  was  made.  It  does  not 
appear  that  the  contract  depended  upon  the  conveyance  of 
the  land  and  the  execution  of  the  mortgage  within  the 
exact  time  mentioned.  The  $20  cash  wbs  paid  to  defendant 
when  the  contract  was  n^de,  and  the  plaintiflF,  within  a  day 
or  two  after  the  time  fixed  for  the  execution  of  the  deed  and 
delivery  of  the  notes  and  mortgage,  tendered  these  instru- 
ments to  defendant.  She  refused  to  convey  the  land  and 
accept  the  notes  and  mortgage,  and  tendered  the  $20  received 
by  her  to  plaintiff. 

II.  There  can  can  be  no  question  as  to  the  correctness  of 
the  doctrine  announced  by  defendant's-  counsel,  to  the  effect 
that  equity  will  not  enforce  a  contract  of  the  character  of  the 
one  before  us  if  it  be  unconscionable,  unfair,  obtained  by  the 
party  seeking  to  enforce  it,  by  fraud  or  undue  influence,  or  is 
not  supported  by  any  adequate  consideration,  or  is  ambign- 
ous.  Indeed,  if  there  be  anything  wliich  savors  of  injustice 
in  the  tenns  of  the  contract,  or  of  deception  inducing  it, 
ecjuity  will  turn  away  from  the  party  seeking  to  enforce  it. 
But  we  find  nothing  of  this  kind  in  the  case  before  us.  It  is 
true  that,  at  a  time  prior  to  the  making  of  the  contract,  the 
father  of  the  plaintiff,  who  it  is  claimed  by  counsel  was 
interested  in  the  transaction,  expressed  to  defendant  the 
opinion  that  the  land  was  worth  n>ore  than  $25  per  acre. 
Defendant  claims  that  she  was  influenced  by  this  opinion  to 
fix  the  price  at  $30  per  acre,  which  was  agreed  upon  in  the 
contract  with  plaintiff.  Tliat  price  does  not  seem  to  be  so 
inadequate  as  to  raise  a  presumption  against  the  transaction. 
One  witness  for  defendant  testifies  that  the  land  was  worth 
'^  from  $30  to  $35  per  aere.'^  Other  witnesses  testify  to  the 
value  of  adjoining  fanns,  which  we  understand  had  improve- 
ments of  more  value  than  is  upon  the  land  in  question.    We 
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Browne  v.  Dolan  et  al. 


are  of  the  opiniou  that  the  contract  was 
ought  to  be  specifically  enforced. 

III.  Counsel  for  defendant  insist  that 
not  completed,  because  it  was  shown,  as  tl 
was  to  be  reduced  to  writing  within  a  time 
was  not  done.  But  we  understand  the  evic 
the  oral  contract  for  the  sale  of  the  land  wj 
that  the  deed  for  the  land,  and  the  mortg 
secure  the  deferred  payments,  were  to  be  del 
time  mentioned.  Counsel's  position  finds  i 
evidence.  It  is  insisted  that  the  contract  ¥ 
uncertain.  We  think  differently.  It  was  1 
of  a  specified  tract  of  land,  for  a  fixed  su 
installments. 

IV.  It  is  also  claimed  that,  in  some  resp 
the  notes  do  not  accord  with  the  contrac 
thereof  was  not  good.  But  no  such  obje 
when  the  tender  was  made,  nor  was  it  pleac 

In  our  opinion,  the  decree  of  the  dist 
to  be 


Browne  v.  Dolan  et  al, 

1.  Notary  Public:  false  certificate  of  acki 
BILITT  on  bond.  Action  on  a  notary  public* 
sustained  on  account  of  a  false  certificate  of  ackn( 
the  evidence  failed  to  show  that  the  name  of  the 
the  notary  certified  it  to  be,  and  failed  to  show  t\ 
ingly  misstated  any  material  fact  in  the  certificate 
ery  could  be  had.    (Code,  §  1964;  Scotten  v.  Fega 

Appeal  from  Lee  District  C 

Thursday,  Apkil  22. 

This  is  an  action  at  law  upon  the  offi< 
defendant  Dolan,  given  for  security  for  the 
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ance  of  his  duties  as  a  notary  public.  It  is  alleged  that  on 
the  first  day  of  November,  1881,  Dolan  took  the  acknowl- 
edgment of  a  mortgage  purporting  to  be  given  by  Frcdreick 
Ball  to  one  Charles  P.  Orr;  that  he  certified  in  the  certificate 
of  acknowledgment  that  said  Ball  was  personally  known  to 
him  to  be  the  identical  person  whose  name  was  affixed  to  the 
mortgage,  and  that  when  Dolan  took  said  acknowledgment 
he  liad  never  seen  the  party  acknowledging  the  same  until 
that  day,  and  knew  that  he  was  making  a  false  certificate  of 
acknowledgment;  that  the  fact  was  that  the  person  who 
appeared  before  said  Dolan  was  not  said  Frederick  Ball;  that 
plaintiff  afterwards  purchased  said  mortgage,  supposing  it  to 
be  a  genuine  instrument,  and  relying  upon  said  certificate  of 
acknowledgment  that  said  mortagae  was  given  by  Frederick 
Ball;  that  the  real  estate  described  in  the  mortgage  was  owned 
by  Frederick  Ball  at  the  time  the  mortgage  was  given,  and 
that  Dolan  knowingly  certified  to  said  acknowledgment  when 
he  knew  it  was  false.  The  plaintiff  demanded  judgment  for 
$600,  the  amount  of  the  mortgage.  The  defendants  answered 
by  a  general  denial.  There  was  a  trial  by  jury,  which 
resulted  in  a  verdict  and  judgment  for  the  defendants. 
Plaintiff  appeals. 

D.  TF.  SpraguBy  for  appellant. 

Anderson  Bros,  c6  Davis ^  for  appellees. 

RoTHRocK,  J. — There  is  some  controversy  as  to  whether 
the  appeal  was  taken  in  proper  time,  and  whether  the  record, 
as  made  by  appellant,  is  sufficient  to  authorize  us  to  deter- 
mine the  appeal  upon  its  merits.  We  have  some  doubt  upon 
these  questions,  and,  as  the  conclusion  we  have  reached  does 
not  require  their  consideration,  we  will  not  determine  them, 
but  dispose  of  the  case  on  the  theory  that  the  appellant  is 
entitled  to  a  hearing.  Subdiv.  2,  §  1958,  Code,  provides  that 
the  officer  taking  the  acknowledgment  of  a  deed  or  other 
instrument  in  writing  must  indorse  thereon  a  certificate  set- 
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ting  forth  that  the  person  making  the  acknowledgment  v 
personally  known  to  the  officer  to  be  the  identical  pers 
whose  name  is  affixed  to  the  deed  or  instrument  as  grant 
or  that  such  identity  was  proved  by  at  least  one  credible  w 
ness,  naming  him;  and  section  1964  provides  that  ''a 
offiter  who  knowingly  misstates  a  material  fact  in  either 
the  certificates  above  contemplated  shall  be  liable  for 
damages  caused  thereby.  *  *  * ''  The  distr 
court  was  of  the  opinion  that  the  evidence  in  tlie  case  c 
not  warrant  a  verdict  for  the  plaintiff,  and,  under  directi 
of  the  court,  a  verdict  was  returned  for  the  defendants.  T 
case,  then,  involves  the  single  question  whether  this  acti 
or  ruling  of  the  court  was  erroneous.  We  think  the  rulii 
of  the  court  was  correct.  There  is  no  evidence  that  Dol 
knowingly  misstated  a  material  fact  in  the  certificate, 
does  not  even  appear  that  the  true  name  of  the  person  w 
signed  the  mortgage  was  not  Frederick  Ball.  What  t 
plaintifl^  complains  of  is  that  the  person  who  signed  t 
mortojafje  was  not  the  owner  of  the  land.  The  law  does  n 
make  the  officjer  a  guarantor  tliat  the  title  of  the  land  is  in  t 
person  who  signs  the  mortgage.  It  is  unuecessary  to  set  o 
or  discuss  the  evidence.  The  case  is  fully  within  the  rule  < 
Scotten  V.  Fegan^  62  Iowa,  236. 

Affibiced. 


Whalbt  v.  Whaley. 


1.  Divoroe:  cruelty:  insufficient  evidence:    The   acts  shown 
the  evidenca  in  this  case  (see  opinion)  hM  not  to  constltabe  such  inl 
man  treatment  as  to  endanger  life,  and  hence  to  be  no  sufficient  grou 
for  divorce. 

Appeal  from  Hamiltorb  Girouit  Oourt. 
Thursday,  April  22. 
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AonoK  for  a  divorce  on  the  ground  that  defendant  has 
been  guilty  of  such  inhuman  treatment  as  to  endanger  the 
life  of  plaintiff.  Decree  for  the  plaintiff  dissolving  the  bonds 
of  matrimony,  and  allowing  the  defendant  $200  alimony  for 
counsel  fees  and  expenses.     The  defendant  appeals. 

W.  J,  Covil^  for  appellant. 

Wesley  Martin^  for  appellee. 

Seevbrs,  J. — The  plaintiff  is   fifty-two  years  old  and  the 
defendant  forty-fiva.     Prior  to  Ootobar,  1880,  tha   defendant 
was  a  widow  and  the  plaintiff  a  widower.     They  were  mar- 
ried in  that  month,  and  lived    together  as   husband  and  wife 
for  about  eighteen  months.     In  April,   1882,   the  defendant 
commenced  an  action  for  a  divorce  on   the  ground  that  the 
plaintiff  had  been  guilty  of  such  inhuman   treatment  as  to 
endanger  the  life  of  the  defendant.     To   the  action  the  de- 
fendant made  no  defense,  and  a  divorce  was  granted  in  Octo- 
ber, 1882.     In  November   or   December,   1883,   they  were 
again  married,  and  lived  together  as  husband  and  wife  until 
September  or  October,  1884,  when   the   defendant  left  the 
plaintiff,  and  in  January,  1883,  this  action  was  commenced. 
If  the  evidence  of  these  parties  could  be  fully  believed,  each 
has  applied  epithets  to  the  other  which  cannot  be  commended, 
and,  according  to  the  evidence  of  the  plaintiff,  the  defendant, 
on  more  than  one  occasion,  threatened  him  with  personal  vio- 
lence; and  yet  both  profess  to  be  Christians,  and  one  of  the 
complaints  made  by   the  plaintiff  is  that  his  wife  refused  to 
kneel  when  he  was  engaged  in  prayer;  and  that,  on  one  occa- 
sion, when  he  was  so  engaged   in  his   bedroom,   he   testifies 
that  the  defendant  came  unnecessarily   into  the  room  and 
interrupted  him.     This  she  denies, — that  is  to  say,  she  testi- 
fies she  went  into  the  room  for  some  neoessary  purpose;  bat 
she  admits  that  she  declined   to  kneel  when   he  was  engaged 
in  prayer,  for  the  reason   that  she  did  not  believe  in  his  sin- 
cerity. 
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wife,  and  would  gladly  welcome  her  back  to  liis  home  if 
B^ill  do  better;  and  the  defendant  testifies  that  she  loves  her 
>and,  and  would  willingly  live  with  him  if  he  would 
rm.  Such  being  the  case,  these  parties  should  not  be 
reed  unless  for  much  graver  reasons  than  appear  in  this 
.  This  second  matrimonial  venture  should  not  be  lightly 
olved. 
he  decree  of  the  circuit  court  must  be  reversed. 

Revebskd. 


HuTTON  v.  MAnnss. 

^ntraot:  evidence:  parol  to  vary  writino.  Action  <m  an 
»rder  for  Iightnin[3f-rods  to  be  furnished  and  erected.  Defendant 
idmitted  that  the  rods  had  been  furnished  and  erected  as  per  con- 
ract,  but  alleged  that  the  contract  was  an  oral  one,  corresponding,  how- 
iver,  with  the  one  sued  on,  except  in  the  amount  to  be  paid  for  the  rods 
jid  work.  Defendant  admitted  the  execution  of  the  written  order,  but 
lleged  that  it  was  agreed  at  the  time  that  the  rods  should  be  furnished 
.nd  erected  under  the  oral  contract,  and  that  the  written  order  should  be 
ispd  by  plaintiff  only  as  a  means  of  seeming  other  orders  from  defend- 
.nt's  neighbors.  Held,  that  evidence  of  the  alleged  oral  contract  could 
lot  be  admitted.— RoTHROCK  and  Beck,  JJ.,  dissenting,  on  the  ground 
hat  the  written  contract  was  void  as  being  against  pubUc  policy,  and 
hat  oral  evidence  was  admissible  to  establish  that  fact. 

^— :  performance:  admission  by  conduct.  Where  certain  work 
nis  to  be  done  according  to  thp  terms  of  a  written  contract,  anddefend- 
.nt  made  no  objection  to  the  work  when  done,  but  offered  to  pay  the 
►rice  which  he  alleged  he  was  to  pay  for  it,  held  that  proof  of  such  facts 
ras  sufficient  evidence  of  performance,  in  an  action  to  recover  on  the 
ontract. 

echanio's  Lien:  foreclosure:  facts  to  be  proved.  In  an 
^tion  to  foreclose  a  mechanic's  lien,  where  there  was  a  general  denial 
if  the  petition,  it  wiis  incumbent  on  the  plaintiff  to  prove  that  the 
luildings  on  which  the  improvements  were  made  were  situated  on  the 
%nd  described  in  the  statement  and  affidavit  filed  in  the  clerk's  office, 
,nd  that  the  defendant  was  the  owner  of  the  land;  and  such  facts  were 
lofc  proved  by  the  introduction  of  the  statement  and  affidavit. 
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Appeal  f} 

Th 

Plaintiff  brought  1 
price  of  certain  lightni 
and  erected  upon  dei 
under  a  written  contrac 
therefor.  The  district 
with  the  prayer  of  plai 

Charles  8.  Fogg^  foi 

Z.  Z.  De  LanOs  for  \ 

Reed,  J. — I.  Plain 
terials  and  performed  t 
1.  contract:    under  a  wr 

evidence:  pa-    « 

rol  to  vary       18  a  COpv: 

writing. 

" ORDER 

"J/r.  Tosteviii^  Agi 
or  deliver,  at  your  € 
lightning-rods  on  my 
two  ground-rods,  on  ei 
scientific  rules  as  print 
agree  to  settle  for  the 
cash,  or  note  due  in 
foot  for  the  rods,  (incli 
self-irrigating  tube  at  i 
inum  tipped  points.     1 

[Signed] 

Defendant  admits  tl 
plaintiif  for  the  purcha 
erected  upon  his  dwell 
that  said  contract  was  i 
was  to  pay  $62  for  saic 
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the  old  rods  then  on  his  buildings  in  payment  of  $37  of 
said  amount.  He  also  admits  that  he  signed  said  instrument 
of  writing,  hut  he  denies  that  it  was  either  signed  or  deliv- 
ered as  an  evidence  of  the  agreement  between  the  parties. 
He  avers,  also,  that  his  signature  to  said  instrument  was 
obtained  by  fraud.  He  alleges  that  plaintiff's  agent,  with 
whom  he  made  said  parol  contract,  represented  to  him  that 
he  desired  to  use  said  written  instrument  as  an  advertisement 
of  his  business,  and  that  it  would  be  greatly  to  his  advantage 
to  have  it  known  in  the  community  that  defendant,  who  had 
resided  there  for  a  long  time,  and  was  well  known  to  the 
people,  had  contracted  with  him  for  the  purchase  of  light- 
ning-rods; also,  that  the  instrument  would  in  no  manner 
affect  the  parol  contract,  but  that  the  rods  contracted  for 
would  be  erected  under  the  parol  agreement;  and  he  avers 
that  he  was  induced  by  these  representations  and  promises 
to  sign  the  instrument,  and  leave  it  in  the  hands  of  said 
agent.  The  rods  and  points  placed  upon  the  buildings 
amount,  at  the  prices  named  in  the  writing,  to  $187.40. 
The  parol  evidence  given  on  the  trial  establishes  the  allega- 
tions of  the  answer  as  to  the  representations  and  promises 
under  which  defendant  signed  and  delivered  the  written 
instrument,  so  that,  if  the  defense  which  he  seeks  to  estab- 
lish is  available  to  him,  and  can  be  established  by  parol  evi- 
dence, there  is  no  failure  in  the  proof.  We  think,  however, 
that  defendant  is  not  entitled,  under  the  law,  to  make  such 
defense,  and  that  the  parol  evidence  is  incompetent.  It  is 
proper  to  say  here  that  there  is  no  claim  that  defendant  was 
in  any  manner  deceived  or  misled  as  to  the  contents  of  the 
instrument  which  he  signed.  By  its  terms,  the  instrument 
is  an  express  agreement  by  defendant  to  buy  the  rods  and 
points,  and  to  pay  forty  cents  per  foot  for  the  latter,  and  he 
knew  when  he  signed  it  that  it  contained  these  provisions, 
and  he  admits  that  it  expresses  the  real  contract  which  the 
parties  entered  into  in  every  particular,  except  as  to  the  price 
which  he  was  to  pay  for  the  property.     His  proposition  now 
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is  to  prove  by  parol  that  the  instrument  was  signed 

delivered  for  a  purpose  entirely  different  from  that  expre 

in  it;  that  while,  by  its  terras,  it  appears  to  be  a  coni 

between  the  parties  with  reference  to  a  subject  about  w 

they  actually  contracted,  it  was  not  intended  by  them  as 

evidence  of  their  agreement.     We  think  it  entirely  clear 

this  cannot  be  done.     The  parties  having  deliberately 

clared  in  the  instrument  that  it  was  executed  for  one 

pose,  they  cannot  be  permitted  to  show  by  parol  that  it 

executed  for  an  entirely  different  object;  and  defendant,  '. 

ing  deliberately  agreed  in  writing  to  pay  the  prices  na 

for  the  property,  cannot  be  permitted  to  prove  by  parol 

his  undertaking  was  different.     The  rule  which  forbids 

is  elementary,  and  we  need  not  cite  authorities  sustaining 

It  may  be  that  defendant  was  induced  by  raisrepresentat 

of  plaintiff's  agent  to  bind  himself  to  pay  a  greater  p 

for  the  property  than  he  intended  to  pay;  but  he  signed 

delivered   the  instrument  with  knowledge   of  its  conte 

Whatever  of  hardship  there  is  in  the  case  is  the  result  oi 

own  indiscretion,  and  the  courts  cannot  set  aside  the  set 

rules  of  the  law  to  protect  men  from  the  consequences 

their  folly. 

II.     It  is  insisted  that  there  was  no  sufficient  evidence 

the  performance  by  plaintiff  of  his  undertakings  in  the 

tract.     It  is  shown  that  he  erected  liichtninff- 

2. :  per-  ®  ^ 

formance:        on  the  buildiuffs;  but  the  order  calls  for  "  Fn 

adniissioa  by  °   ' 

couduct.  lin   lightning-rods,"    and    directs    that    they 

erected  in  compliance  with  certain  scientific  rules  wl 
were  printed  on  the  back  of  the  order,  and  there  was 
direct  evidence  that  the  rods  erected  were  the  Franklin  r 
or  that  they  were  erected  in  accordance  with  said  rules, 
is  shown,  however,  that  defendant  was  present  when  the  m 
was  performed,  and  that  after  it  was  finished  he  and  the  f 
man  of  the  party  who  performed  it  attempted  to  make  a 
tlement  therefor.  Defendant  offered  to  pay  the  amc 
which  he  claimed  was  due  under  the  parol  contract, 
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refused  to  paj  moi'e.  As  stated  above,  defendant  admite 
that  the  provisions  of  the  parol  contract  were  the  same, 
except  as  to  the  price  he  was  to  pay,  as  those  expressed  in 
the  writing.  His  offer  to  paj  the  price  which  he  claims  he 
agreed  to  pay  must  be  taken  as  an  admission  that  the  rods 
erected  were  of  the  kind  contracted  for,  and  that  the  work 
was  performed  in  the  manner  provided  for  in  the  contract. 
III.  It  is  alleged  in  the  statement  and  affidavit  which 
plaintiff  filed  for  the  purpose  of  preserving  his  mechanic's 
lien  that  the  Uuildinffs  upon  which  the  lio:htning- 

3.  MKOHAinc'B  t  ,  .J 

Hen:  forecios-  rods  Were  crcctcd  were  situated  on  certain  de- 

ure :  facts  to 

be  proved.  scribed  lands,  and  that  defendant  owned  such  lands. 
Under  the  issue,  plaintiff  was  required  to  establish  his  right 
to  the  foreclosure  of  the  lien.  He  introduced  in  evidence 
the  statement  and  affidavit;  but  made  no  proof  that  the 
buildings  were  situated  on  the  lands  described  therein,  or 
that  defendant  owned  the  lands  described.  He  was  not  enti- 
tled to  a  foreclosure  of  the  lien  on  this  proof.  Defendant's 
answer  contained  a  general  denial  of  the  allegations  of  the 
petition.  This  put  upon  plaintiff  the  burden  of  proving 
every  material  allegation  in  his  petition.  He  was  required 
to  establish  every  fact  essential  to  his  recovery.  That  the 
buildings  were  situated  on  the  land  described  in  the  affidavit 
and  statement,  and  that  defendant  was  the  owner  of  the  land, 
were  fticts  essential  to  his  right  to  a  foreclosure  of  the  lien. 
But  neither  of  these  facts  could  be  proven  by  this  statement 
and  affidavit.  The  decree  foreclosing  the  mechanic's  lien 
will  therefore  be  reversed;  but  the  judgment  for  the  amount 
of  the  account  will  be  affirmed. 

Modified  and  Affirmed. 

RoTHEOOK,  J.,  dissenting. — I  think  the  judgment  and 
decree  in  this  case  should  be  reversed.  The  issue  is  fairly 
made  that  the  contract  was  entered  into  by  the  parties  for  a 
corrupt  and  fraudulent  purpose.  The  evidence  shows,  with- 
out conflict,  that  the  written  order  was  signed  by  the  defend- 
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ant  and  put  into'tb 
to  enable  him  to  us 
to  give  similar  ord( 
that  the  parties  ent 
plaintiff  to  use  it  ai 
cure  them  to  make 
suit  was  valid  and  I 
lightning-rod  agent 
fraudulently  impose 
the  defendant,  arme 
ment.  It  seems  to 
blj  against  the  pol 
acter  may  be  showr 
may  be  offered  to  si 
furtherance  of  obje 
statute  or  by  an  ex] 
general  policy  of  t 
284.  And  "  a  dfeed 
vitiated  and  avoid 
evidence  to  prove  tl 
had  a  view  or  purp 
Kerr,  Fraud  &  M., 
tracts  of  this  chara 
leave  the  parties  tin 
relief  to  either  of  1 

Beck,  J.,  concurs 
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Sevebson  y.  Sevebson  et  al. 

L:  interprbtation:  error  in  describino  land.  Where  a  testa- 
in  attempting  to  dispose  of  bis  land,  devised  to  his  wife  the  andi- 
id  two-thirds  of  the  **8.  H  of  the  E.  }4  of  section  10,"  but  he  did 
own  all  of  the  land  so  described,  bat  did  own  the  S.  j4  of  the  S.  E. 
jf  section  10,  and  to  substitute  "S.  E.  3^"  for  ''E.  ii  "  would  not 
r  limit  the  devise  to  the  land  which  he  owned,  but,  taken  with  another 
ise  in  the  will,  would  dispose  of  all  his  real  estate,  held  that  the  sab- 
ition  should  be  made  in  interpreting  the  will. 

-:  SUBSTITUTE  FOR  wiDOw's  THIRD.    A  widow  canuot  take  a  po^ 
of  her  deceased  husband's  real  estate  under  the  will,  and  also  her 
ributive  share  under  the  statute,  when  to  do  so  would  be  to  take  all 
real  estate  and  defeat  a  devise  to  a  daughter  of  a  portion  thereof. 

Appeal  from  Story  Circuit  Court. 

Friday,  April  23. 

ION  for  an  admeasurement  of  dower.  There  was  judg- 
br  the  plaintiff.     The  defendant  appeals. 

9.  Thompson^  for  appellant. 

r  cfe  Fitchpatricky  for  appellee. 

.MS,  Cn.  J. — The  plaintiff,   Carrie   Severson,  is  tlie 

of  S.  A.  Severson,  who  died  testate.     She  asks  that 

her  dower  or  distributive  share  in  certain  land 

POT  in   described  may  be  set  out  to  her  in  addition  to  the 

land  devised  to  her  in  her  husband's  will.     It  is 

that  the  testator  died  seized  of  the  N".  "VV.  J  of  the  S. 

nd  S.  ^  of  the  S.  E.  J,  of  section  10,  township  82, 

24  W.  of  fifth  principal  meridian.     It  is  agreed,  also, 

5  did  not  own  any  part  of  the  N.  E.  ^  of  the  section. 

)wever,  in  making  a  devise  to  his  wife,  used  these 

"  I  give  and  bequeath  unto  my  wife,  Carrie  Sever- 

e  undivided  two-thirds  of  the  following  real  estate: 

.  W.  ;i  of  the  S.  E.  ^  of  section  10,  and  S.  ^  of  the  E. 

action  10,  all  in  township  82,  range  24  "W.  of  5  P.  M.; 
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also  two-thirds  of  my  personal  property;" 
section,  strictly  considered,  would  be  the  f< 
the  S.  ^  of  the  E.  ^  would  be  simply  the 
Now,  it  seems  to  ns  incredible  that  if  t 
mind  simply  the  E.  J  of  the  S.  E.  J  he  w 
description  which  he  did.  By  ''  E.  ^,"  tl 
the  testator  must  have  meant  either  the  !N 
J.  But  it  is  agreed  that  he  did  not  own  1 
section,  or  any  part  thereof,  but  did  own  1 
The  will  itself,  indeed,  shows  that  he  c 
interest  in  three  forties  in  the  S.  E.  J,  and 
forties  in  which  he  undertook  to  devise  to 
vided  two-thirds,  if  we  read  the  "E.  ^"  a 
appears  from  another  part  of  the  will,  in 
devise  to  his  daughter  Severena  Severson 
made  in  these  words:  "  I  give  and  devise 
Severena  Severson  the  undivided  one-thir 
real  estate:  the  N.  W.  J  of  the  S.  E.  ^  of 
S.  J  of  the  S,  E.  J  of  section  10,  all  in  t 
24  west  of  5  P.  M.;  also  one-third  of  all 
erty."  Construing  '*E.  ^"  as  intended 
two  devises  dispose  of  the  entire  three  for 
construction  they  would  not.  We  have  t< 
at  the  will  alone,  we  are  of  the  opinion 
read  «E.  J"  as  "S.  E.  ^:'  If  we  are 
manifest  that  the  testator  intended  to  give 
^     of  his  estate,  real  and  persona 

2.  WILL:  sub-  '  ^ 

widiw'i'''       one-third.     The  plaintiff  expi 
third.  ^Yie  will.     She  cannot  have  a 

also,  if  the  will  is  inconsistent  with  such  - 
seems  to  us  that  it  is.  The  plaintiff  vi 
whole  real  estate,  and  leaves  nothing  witl 
the  devise  to  the  daughter. 

In  our  opinion,  the  court  erred  in  adjuc 
entitled  to  a  distributive  share  in  additio 
made  for  her  by  will. 

Vol.  LXVIII— 43 
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Caldwell  v.  Na8h  bt  al. 

1.  Boundaries:  lost  corker:  pboobbdinos  to  bstablish:  action  or 

COURT  ON  coicmis8[onbr's  bbpobt.  Where  a  cominiflsioner  appointed 
in  a  proceeding  to  establish  a  lost  comer  made  his  report,  which 
included  Mie  evidence  taken  by  him,  the  coart  had  the  power  to  strike 
out,  on  motion,  irrelevant  evidence,  and  to  confirm  the  report  on  the 
remaining  evidence,  without  referring  the  report  back  to  the  oommis- 
sioners.    (Compare  Coombs  v,  Qutnn,  66  Iowa,  469.) 

2.  ': : :  right  to  jury  trial.    In  such  proceedings 

the  constitution  does  not  guarantee  to  the  parties  a  trial  by  joiy. 
Coombs  V.  Quinn,  66  Iowa,  469,  followed. 

Appeal  from  BiUler  District  Cowrt. 

Friday,  April  23. 

This  is  a  proceeding  to  establish  a  lost  corner.  A  com- 
missioner was  appointed,  who  made  a  survey,  took  evidence, 
and  made  a  report  which  included  the  evidence  taken.  The 
plaintiff  moved  the  court  to  set  aside  the  report  and  refer 
the  case  back  to  the  commissioner.  This  motion  was  over- 
ruled, and  the  report  confirmed.     The  plaintiff  appeals. 

J.  H,  ScaleSy  for  appellants. 

H.  C.  Hemenway^  for  appellee. 

Seevers,  J. — I.  "When  the  cause  came  on  to  be  heard, 
the  court,  on  its  own  motion,  struck  out  what  is  designated 
as  the  ex  parte  affidavit  of  L.  M.  Swan,  and  upon  the  remain- 
ing evidence  confirmed  the  report.  It  is  insisted  that,  when 
the  court  struck  out  the  affidavit,  it  was  bound  to  refer  the 
case  back  to  the  commissioner,  no  matter  if  the  affidavit  was 
immaterial  or  irrelevant,  or  if  the  remaining  evidence  conclu- 
sively established  the  correctness  of  the  report.  The  statute 
provides  that  the  "  court  shall  hear  and  determime  the  objec- 
tion, and  enter  an  order  or  judgment  either  approving  or 


Digitized  by 


Google 


J 


APKIL  TERM,  188 


Watson  V.  Stotts  et  al. 


rejecting  the  report,  or  modifying  or  a 
Miller's  Code,  81.  The  court,  therefoi 
do  what  it  did.  Substantially  this  san 
sented,  and  determined  adversely  to  ap 
Quirniy  66  Iowa,  469;  and  so,  also,  was  1 
right  of  trial  by  jury. 

The  evidence  sustains  the  judgment  ( 
and  it  must  be 


Watson  v.  Stotts  bt 

1,  Jury:  improper  communication  with:  pj 

The  trial  court,  upon  conflictinfir  evidence,  de 
certain  alleged  improper  communication  was  : 
in  deliberation.  Held  that  this  court  could  n 
ing, 

2.  Praotice :  exceptions  to  instructions.    1 

in  order  to  secure  consideration  on  appeal,  i 
the  instructions  are  given,  or  within  three  daj 
in  Ck>de,  §  2789. 

Appeal  from  Audubon  Circ 

Friday,  April  23. 

AonoN  upon  a  promissory  note.  Th( 
jury,  and  verdict  and  judgment  were  rei 
iS.     The  defendants  appeal. 

M.  Nichol  and  Hanna  <&  Mathews^  i 

J.  M.  c&  R.  W.  ChriggB  and  Andrews. 
appellee. 

Adams,  Ch.  J. — T.  The  defendants, 
duced  two  affidavits  tending  to  show  thf 
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Lemen  et  al.  y.  Wagner  et  aL 

r:  im-  nication  was  made  by  the  deputy  sheriif  to  the 
atkm"  jury  while  they  were  deliberating  upon  their 
I  court,   verdict;  and  that  the  jury  were  improperly  influ- 

by  the  communication.  The  deputy  sheriff  was  exam- 
orally  by  the  court,  and  denied  that  he  made  the  com- 
cution  as  alleged.  A  motion  for  a  new  trial,  based  apon 
lleged  misconduct,  was  overruled,  and  the  defendants 
1  the  overruling  of  tlie  same  as  error.  Where,  upon 
question,  there  is  a  conflict  in  the  evidence,  the  finding 
e  court  must  have  the  same  force  as  the  finding  of  the 
upon  any  other  question  of  fact  arising  in  an  action  at 

We  must  assume  that  the  court  found  that  the  alleged 
umicatioa  was  not  made,  and  we  cannot  disturb  the 

The  defendants  assign  as  error  the  giving  of  certain 
ictions.  The  plaintiff  contends  that  they  were  not  daly 
jtice:  excepted  to,  and  it  appears  to  us  that  his  position 
jtioiis.  must  be  sustained.  The  abstract  does  not  show 
ihe  instructions  were  excepted  to  at  the  time  of  the  trial, 
lat  an  exception  was  afterwards  filed,  with  a  statement 
3  ground  of  objection,  as  provided  in  section  2789  of 
ode. 
3  judgment  of  the  circuit  court  must  be 

Affibicsd. 


Lbmen  et  al.  v.  Wagneb  bt  al, 

dxioating  Liquors:  Nuisance:  injunction:  rbxoval  to  fbd- 
AL  COURT.  An  action  to  eiyoin  a  nuisance  caused  by  the  unlawful 
e  and  keeping  for  sale  of  intoxicating  liqaors,  held  not  removable  to 
i  circuit  court  of  the  United  States  on  the  ground  that  a  federal  ques- 
n  was  involved. 

Appeal  from  Pottawattamie  District  Court. 
Fbiday,  April  23. 
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Hyatt  V.  The  Burllng^ton,  Cedar  Baplds  &  Northern  B*7  Oo. 

re  was  a  trial  to  a  jury,  and  verdict  and  judgment  were 
[ered  for  the  plaintiff  for  nine  dollars,  and  the  costs  of 
Buit  were  taxed  to  the  defendant  Afterwards  the  plaint- 
no  ved  to  apportion  the  costs.  The  court  overruled  the 
ion,  and  the  defendant  appeals. 

\  B.  Gregory^  for  appellant. 

\6biiv8on  cfe  MUch/nsty  for  appellee. 

.DAMS,  Ch.  J. — ^The  motion  was  based  upon  the  ground 
the  plaintiff's  demand  consisted  of  more  than  one  item, 
he  recovered  upon  only  a  portion  of  his  demand,  and 
Q  the  further  ground  that  the  plaintiff  made  unnecessary 
B.  What  the  ruling  should  have  be^n  if  there  had  been 
punter-claim  we  need  not  determine.  It  seems  probable 
a  part  of  the  costs  were  made  upon  the  counter-claim, 
tt  which,  as  we  understand,  it  is  couceded  that  the  defend- 
failed.  "What  costs  were  made  upon  the  counter-claim 
record  does  not  disclose.  Nor  are  we  able  to  determine 
rhat  extent,  if  any,  the  plaintiff  made  unnecessary  costs. 
must  presume  that  the  motion  to  retax  was  rightly  over- 
d,  until  it  is  shown  affirmatively  otherwise.  It  is  not, 
hink,  so  shown,  and  the  judgment  is 

Affismed. 


LTT  V.  The  Burlington,    Cedar   Rapids   &   Northern 
R'y  Co. 

raotice:  admission  during  trial:  estoppel.  Where  a  party, 
>en(iingr  a  trial,  makes  an  admission  of  his  liabiUty,  and  thereby  ob* 
ains  a  supposed  advanta^,  he  is  estopped  from  afterwards  denying  tbe 
ruth  of  the  admission.    For  illustration  see  opinion. 

Appeal  firom,  Wright  Circuit  Gowrt. 
Friday,  Aprtt.  S.S. 
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Action  at  law.  Trial  by  jury.  Ju( 
and  both  parties  appeal. 

S.  K.  Tracy ^  for  appellant. 
D.  D.  Ohasej  for  appellee. 

Sbeyebs,  J. — The  plaintiff  is  an  attorn( 
commenced  an  action  for  one  GunnersoE 
ant  to  recover  damages  sustained  by  Guc 
a  personal  injury  caused  by  the  negligen 
At  the  time  the  action  was  commenced, 
a  notice  on  the  defendant  that  he  claime( 
for  $7,000.  After  the  service  of  such  i 
settled  with  Gunnerson,  and  this  action  i 
a  reasonable  compensation  for  the  8ervi( 
The  defendant  pleaded  that  the  contract  1 
and  Gunnerson  was  champertous,  and  v 
public  policy,  and  therefore  it  is  insisted 
not  entitled  to  recover  in  this  action.  T 
tion  involved  in  defendant's  appeal. 

Under  the  decisions  of  this  court,  the 
raent  between  Gunnerson  and  the  plaint 
as  champertous  and  void.  Boardman  v. 
487;  Adye  v.  Hamia,  47  Iowa,  264.  T 
does  not  seek  to  recover  on  such  contract 
to  be  entitled  to  an  increase  of  comper 
He  simply  claims  to  recover  a  reasonable 
services  performed.  Of  course,  the 
recover  of  the  defendant  must  be  based 
with  Gunnerson;  audit  is,  in  substance, 
he  can  ignore  the  real  contract  between  < 
self,  and  recover  a  reasonable  compens 
then  he  cannot  do  so  as  to  the  defendant, 
it  is  necessary  to  determine  this  questioi 
the  plaintiff  sought  to  show  how  Gum 
To  this  the  defendant  objected   as  being 
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m  that  the  defendant  "admitted  Gunnerson  was  perma- 
ly  injured,  as  claimed  by  the  plaintiff;  that  defendant, 
full  notice  of  plaintiffs  lien,  in  May,  1885,  made  settle- 
:with  Gunnerson  by  agreeing  to  pay  him  $2,000,  and  to 
liis  attorney's  fees;  that  this  plaintiff  is  entitled  to  recover 
jfendaut  in  this  action,  the  only  question  being  as  to 
imount."  Thereupon  the  objection  to  the  question  was 
ined.  As  the  defendant,  by  the  admission,  succeeded  in 
iding  certain  evidence  deemed  material,  the  defendant 
t  not  now  be  permitted  to  repudiate  the  admission  made. 
11  be  observed  that  the  defendant  admitted  its  liability, 
low  seeks  to  change  front,  and  deny  any  liability.  Hav- 
by  the  admission,  obtained  a  supposed  advantage,  the 
idant  is  estopped  from  denying  it.  The  plaintiff  states, 
L  argument  tiled  by  him,  that  in  case  there  is  an  affirm- 
on  defendant's  appeal,  he  does  not  desire  to  press  to  a 
deration  the  errors  assigned  on  his  appeal. 
le  judgment  of  the  circuit  court  is 

Ajfibmsd. 


Galles  v.  "Wilcox. 


LminalLaw:  kbductiox  op  imprisonment  by  partial  pat- 
ent OP  PINK.  One  convicted  of  a  crime  and  adjudged  to  pay  a  fine, 
id  in  default  thereof  to  be  imprisoned  for  a  time  n  imed,  canno^  after 
ling  imprisoned,  pay  a  portion  of  the  fine,  ani  then  demand  that  his 
rm  of  imprisonment  shall  bo  reduced  pro  tanto;  but  he  must  serve  for 
e  whole  term,  unless  the  whola  of  the  fine  u  sooner  paid. 

Appeal  from  Hardin  District  Court. 

Fbiday,  Apbil  23. 

LBEAS  CoBPUs.  Upon  a  hearing  of  the  cause,  it  was 
ged  that  plaintiff  be  remanded  to  the  custody  of  defend- 
he  sheriff  and  jailer  of  the  county.  The  facts  of  the 
■ully  appear  in  the  opinion.     Plaintiff  appeals. 
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Fred  Oihnan^  for  appellant. 

A.  J.  Baker^  Attorney-general^  for  the  S 

Seok,  J. — I.  The  plaintiff  was  convicted 
inent  for  a  crime,  and  sentenced  to  pay  a  fim 
be  imprisoned  until  the  fine  be  paid,  "not  to  ex< 
Upon  this  judgment  a  warrant  was  issued,  ai 
iff  was  committed  to  jail.  After  he  had 
he  paid  $25  upon  the  fine.  When  he  ha 
days  he  claimed  discharge  on  the  ground  1 
been  reduced  by  payment,  and  that  he  coi 
imprisoned  than  one  day  for  every  three  and 
of  the  fine  remaining  unpaid. 

II.  Counsel  bases  his  claim  for  the  co 
position  upon  Code,  §  4509,  which  is  in  t 
judgment  that  defendant  pay  a  fine  may  ali 
be  imprisoned  until  the  fine  be  satisfied,  spec 
of  the  imprisonment,  which  shall  not  exceed 
three  and  one-third  dollars  of  the  fine." 
the  imprisonment  was  determined,  under  th 
amount  of  the  fine.  That  duration  was  thii 
fixed  and  certain,  and  did  not  depend  upon  fi 
inents  of  the  fine.  The  judgment  was  tl 
imprisoned  for  thirty  days,  unless  the  fine  s 
paid.  The  term  of  imprisonment  was  for 
The  statute  does  not  contemplate  that  the  c 
self  control  and  direct  the  manner  of  the  em 
judgment  against  him  by  choosing  to  serve 
of  his  fine,  and  to  pay  the  balance  of  it  in 

The  district  court  rightly   remanded  th€ 
custody  of  the  sheriff's  jailer. 
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^   CM]  AnAiffft  V.   BURDICK  BT  AL. 

68  we 

I  91  053  1.  Tax  Sale  and  Deed:  notice  to  rbdbbm:  "blanket**  koticb5ot 

06  Trg  SUFFICIENT.    A  pobUthednotice  of  the  expiration  of  the  time  ofredcmp- 

.'^'   '^^1  tioQ  from  a  tax  sale,  which  is  addressed  to  several  different  persons  and 

Idui)  5^1  affects  several  distinct  tracts  of  land  supposed  to  be  owned  by  such  per- 

'^^  666  801^8  severally,  is  insufficient  to  cut  off  the  ri^t  of  redemption,  or  to 
support  a  tax  deed  as  to  one  of  the  tracts.    White  v.  Smithy  anie,  p.  813, 


•119  2861  louowea. 


2.  Tax  Deed :  who  mat  quBSxiON.  One  who  claims  under  a  tax  deed, 
though  his  claim  may  not  be  good  as  agfainst  a  prior  owner,  has  suffi- 
cient interest  to  entitle  him  to  question  the  validity  of  a  subsequent  tax 
title.  Section  897  of  the  Code  was  desiipied  only  to  prevent  the  inte^ 
ference  of  strangers. 

4.  : :  FATicBNT  OF  TAXBs  DUB!  PLBADiNo.    Section  897  of  the 

Code  does  not  require  that  before  one  may  question  the  validity  of  a  tax 
title  he  must  pay  to  the  holder  of  such  title  the  taxes  paid  by  him  on 
the  land,  but  only  those  taxes  in  which  the  public  is  concerned.  (Tay- 
lor V,  Ormsby,  66  Iowa,  109.)  Whether  the  payment  of  such  taxee 
should  be  averred  in  a  petition  for  redemption,  qucere. 

Appeal  from  Clay  District  Court. 

Fbiday,  Apkil  23. 

Thb  plaintiff  claims  to  be  the  owner  of  280  acres  of  land 
in  Clay  county.  He  avers  that  the  defendant,  Charles  Kay, 
claims  to  own  it  by  virtue  of  tax  deeds  executed  to  him  dur- 
ing the  year  1881.  But  he  avers  that  the  deeds  are  invalid, 
for  the  reason  that  the  land  was  not  assessed  for  the  years  for 
which  it  was  sold;  that  no  taxes  were  legally  levied* upon  the 
land  for  those  years;  and  that  there  was  no  proper  notice 
given  of  the  expiration  of  the  time  for  redemption.  lie 
avers  that  he  has  offered  to  pay  the  amount  necessary  to 
redeem,  but  avers  that  he  is  unable  to  determine  the  amount, 
and  asks  the  court  to  ascertain  and  lix  the  same  by  decree; 
and  the  amount  that  shall  be  so  ascertained  and  fixed  he  con- 
sents to  pay;  and  he  consents  that  the  same  may  be  made  a 
lien  upon  the  land.  He  prays  that  he  may  be  allowed  to 
redeem,  and  also  that  his  title  may  be  quieted.     The  defend- 
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ant  Kay,  filed  an  answer  and  cross-petition,  asking  that 
title  be  quieted  in  him.  There  was  a  decree  for  the  def 
ant  Ray.     The  plaintiff  appeals. 

Pa/rker  &  Richardson,  for  appellant 
Snow  Bros,,  for  appellees. 

Adams,  Oh.  J. — The  plaintiff's  claim  is  not  set  up  in 

ferent  counts,  and  while  he  asks  that  his  title  be  qui( 

.  and   makes   some    allegations   which   miffhl 

1.  TAX  sale  and  o  ^ 

t^deem*^  designed  to  show  that  he  is  entitled  to  that  re 
tice^not^suN^  1^^  ^^^  unqualified  offer  to  redeem  we  regai 
flcieut.  sufficient  to  determine  that  the  action  is  an  ac 

for  redemption.  Such  being  our  view,  we  have  only  to 
sider  whether  the  notice  of  the  expiration  of  redemptic 
sufficient,  and,  if  not,  whether  the  plaintiff  is  in  conditio 
be  allowed  to  take  advantage  of  such  fact.  The  notice 
given  by  publication,  and  ran  to  twenty-one  persons, 
covered  a  large  number  of  tracts  of  land  in  different  tc 
ships.  The  land  in  question  appears  to  have  been  taxe 
the  name  of  one  of  the  persons  mentioned.  In  whose  n 
or  names  the  other  tracts  were  taxed  does  not  appear,  n< 
it  material.  It  seems  clear  to  us  that  such  a  notice  w 
not,  probably,  serve  the  office  of  the  notice  for  which 
statute  provides,  and  that  is,  to  bring  to  the  knowledge  oi 
person  entitled  to  redeem  the  fact  that  the  time  of  rede 
tion  was  about  to  expire.  Not  only  is  this  so,  but  the  de 
of  the  statute  appears  from  an  express  provision.  The 
of  publication  is  to  be  added  to  the  amount  necessar 
redeem.  Now,  manifestly,  the  cost  of  publication  of 
notice  in  this  case,  which  is  more  than  twice  as  long 
should  have  been,  should  not  all  be  added  to  the  amount 
essary  to  enable  the  plaintiff  to  redeem.  But  there  u 
provision  for  an  apportionment,  nor  would  it  be  possibl 
make  a  just  apportionment,  for  there  is  nothing  to  sho 
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lom  any  given  tract  or  tracts  were  taxed,  or  what  were  sub- 
st  to  a  single  redemption.  White  v.  Smithy  ante,  p.  313. 
It  is  said  by  the  defendant  that  these  tracts  were  all  cov- 
k1  by  a  single  certificate;  but  to  our  mind  such  fact  is  not 
iterial.  We  have  to  say,  then,  that,  in  our  opinion,  the 
tice  is  insufiicient. 

The  defendant,  however,  contends  that,  conceding  the  notice 
be  insufficient,  the  court  below  did  not  err,  because  the  plaint- 
Ax  deed:  iff  is  not  in  condition  to  take  advantage  of  suchfact 
estion.  He  holds,  it  appears,  under  a  tax  title,  and  it  is  said 
it  neither  he,  nor  the  person  under  whom  he  claims,  had 
le  at  the  time  of  the  sale  under  which  the  defendant  claims, 
jtion  897  of  the  Code  provides  that "  no  person  shall  be  per- 
tted  to  question  the  title  acquired  by  a  treasurer's  deed  with- 
t  first  showing  that  he,  or  the  person  under  whom  he  claims 
i  title  to  the  property  at  the  time  of  the  sale,  or  that  the 
le  was  obtained  from  the  United  States  or  this  state  after 
5  sale."  But  the  object  of  this  provision  was,  we  think,  to 
3vent  a  stranger  from  questioning  a  tax  title.  A  claimant 
der  a  prior  tax  title  is  not  such  person.  Sesides,  we  think 
it  he  comes  strictly  within  the  provision  of  the  statute. 
5  becomes,  by  statute,  the  owner  of  "  all  right,  title,  inter- 
and  estate  of  the  former  owner  in  and  to  the  land  con- 
ned, and  also  all  the  right,  title,  interest  and  claim  of  the 
te  and  county  thereto." 

One  more  point  is  made  by  the  defendant.  He  contends 
it  it  is  neither  averred  nor  proven  that  all  the  taxes  due  on 

_. the  i^roperty  have  been  paid  by  the  plaintifT,  or 

I^Sdue^'  by  the  person  under  whom  he  claims.  The  stat- 
lading.  ^^.^  above  cited  provides  that  "no  person  shall  be 
rmitted  to  question  the  title,"  etc.,  "*  *  *  * 
thout  first  showing  that  all  taxes  due  upon  the  property 
^e  been  paid  by  such  person,  or  the  person  under  whom  he 
ims  title,  as  aforesaid."  It  was  held  in  Taylor  v.  Ormsby, 
Iowa,  109,  that  the  taxes  referred  to  were  not  those  paid 
the  holder  of  the  tax  title  questioned,  but  those  in  wliich 
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the  public  was  concerned.     Whether,  under  this  provision, 
the  plaintiff  should  aver  in  his  petition  the  payment  of  such 
taxes,  or  whether  the  provision  pertains  merely  to  the  mode 
of  trial,  we  need  not  determine.     As  the  defenda 
right  to  demand  of  plaintiff  the  payment  of  those 
objection  raised  by  him  was,  so  far  as  he  is  concerr 
technical.     If  he  desired,  then,  to  take  advantage  c 
tion  for  want  of  such  averment,  he  should  have  ( 
demurrer. 

So  far  as  the  evidence  is  concerned  we  have  tl 
The  taxes  up  to  the  time  of  the  commencement  of 
appear  to  have  been  paid.  It  may  be  presumed 
sale  that  those  prior  to  it  were  paid,  and  the  defen 
dence  shows  that  subsequent  taxes  were  paid. 

In  our  opinion,  the  plaintiff  is  still  entitled  to 
if  there  had  been  no  attempt  to  serve  notice  of  the 
of  the  time  for  redemption,  and  the  amount  which 
pay  is  the  amount  which  would  be  required  if  he 
ceeding  to  make  redemption  under  the  statute,  with 

Kj 


Oasb  v.  Bosworth  et  al. 

Pleading:  demurrer  to  answer  in  denial.  Wher 
denies  knowledge  or  informatiom  sufficient  to  form  a  be 
trathfuiness  of  the  material  allegations  of  a  petition,  a  dem 
answer  cannot  properly  be  sustained.    Code,  §  2655,  par.  ^ 


:  RECORD  IN  former  CASE  AS  EXHIBIT:  DENIAL  O 

script  of  the  record  in  a  former  cause  is  not  so  solemn  thai 
an  exhibit  to  a  petition  by  one  of  the  parties  in  a  suit  agai 
tlie  other  cannot  deny  it  in  his  answer. 

Appeal  from  Palo  Alto  District  Goun 

Friday,  April  23. 
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Action  in  chancery  to  qniet  the  title  of  plaintiff  in  certain 
lands.  The  defendants  separately  answered  the  petition,  and 
set  up  claims  for  relief  in  separate  cross-bills,  to  all  of  which 
demurrers  were  sustained;  and,  defendants  refusing  to  plead 
further,  a  decree  was  entered  against  all  of  the  defendants 
granting  the  relief  prayed  by  plaintiflf.     Defendants  appeal 

Harrison  <&  Jenswold^  for  appellants. 

Soper,  Crawford  cfe  (7arr,  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  one  Rider,  being 
the  owner  of  the  land  in  controversy,  in  1873,  with  his  wife, 
conveyed  it  by  mortgage  to  one  Lincoln;  that  in  1874, 
defendants.  Bos  worth  &  Sons,  recovered  a  judgment  in  the 
district  court  of  the  county  wherein  the  land  is  situated 
against  Rider;  that  in  1875  a  proceeding  to  foreclose  the 
mortgage  was  brought  against  Rider  and  wife  and  others  and 
the  Bosworths,  and  notice  was  served  on  the  defendants  last 
named  by  publication,  they  being  non-residents  of  the  state, 
and  upon  the  other  defendants  personally,  and  that  in  the 
same  year  a  decree  was  entered  and  the  land  was  sold  thereon 
to  one  Bateman,  and  in  the  following  year  a  sheriff's  deed  of 
the  land  was  made  to  him.  It  is  alleged  that  proof  of  pub- 
lication and  some  other  papers  connected  with  the  case  are 
lost.  A  copy  of  the  record,  so  far  as  the  same  remains,  is 
made  an  exhibit  to  the  petition.  The  petition  shows  that 
prior  to  the  commencement  of  foreclosure  proceedings,  in 
1875,  the  Bosworths  caused  the  land  to  be  sold  upon  their 
execution;  that  the  sale  was  wholly  abandoned  until  1884, 
when  a  sheriff's  deed  was  made  thereon  to  the  Bosworths,  who 
conveyed  their  interest  to  co-defendant  Ware.  It  is  further 
shown  that  plaintiff  acquired  the  title  obtained  by  Bateman 
through  several  intermediate  conveyances.  It  is  alleged  that 
the  sheriff's  sale  to  the  Bosworths  is  void,  and  is  a  cloud 
upon  plaintiff's  title,  which  it  is  prayed  may  be  removed  by 
the  decree  to  be  rendered  in  this  case. 
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The  defendants  file  separate  answers  and  cross-petitions, 
but  they  are  snbstantiallj  alike  as  to  the  allegations  therein 
recited.  In  their  answer  they  deny  "that  they  have  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
truth  "  of  the  allegations  contained  in  specified  paragraphs  of 
the  petition.  This,  in  effect,  is  a  denial  of  the  matter  pleaded 
in  these  paragraphs,  and  puts  the  same  in  issue.  Code,  § 
2655,  par.  2.  These  paragraphs  allege  and  show  the  mo^ 
gage  upon  which  the  foreclosure  was  had,  the  foreclosure 
proceedings,  the  chain  of  title  under  which  plaintiff  claims, 
and  the  all^ation  that  the  sheriff's  deed  under  which  defend- 
ants claim  is  void.  Some  of  these  allegations,  and  perhaps 
others  not  generally  denied,  are  specifically  denied  in  other 
parts  of  the  answers  and  cross-bills.  It  is  sufficient  to  say 
that  the  allegations  thus  denied  are  those  upon  which  rests  the 
very  right  of  plaintiff  to  the  relief  sought.  The  cross-bill 
sets  up  facts  upon  which,  if  they  be  established,  defendants 
would  have  the  right  to  redeem  from  the  mortgage  and  the 
foreclosure.  The  plaintiff  demurred  to  the  respective  answers 
and  cross-bills  on  the  ground  that  they  present  no  defense  to 
his  petition,  and  no  grounds  for  the  relief  prayed  for  by 
defendants. 

II.  It  will  be  at  once  seen  that  the  demurrers  were  erro- 
neously sustained.  They  admit  the  allegations  of  the  answers 
1-  PLKADiKo-    ^^^  cross-bill,  which  deny  the  very  foundation 

aa^wln^     ^*^^s  upou   which   plaintiff  rests   his  claim  for 

denial.  relief,   or  present   facts   which,  if  admitted   or 

established,  give  defendants  the  right  to  the  relief  they  seek. 

This  conclusion  demands  for  its  support  the  citation  of  no 

authority  here;  it  is  based  upon  the  most  familiar  doctrines. 

III.  Counsel  for  plaintiff  seems  to  rest  for  support  of  the  rul- 
ing of  court  below  upon  the  fact  that  a  certified  copy  of  the  rec- 
^ .  jgg.   ord  in  the  foreclosure  proceeding  was  filed  as  an 

S^eSs'2^^''   exhibit  to  the  petition,  and  they  seem  to  think 

wwt :  denial    ^^^^  defendants  cannot  deny  this  record  by  their 

answer.     Counsel  appear  to  contend  that  the  exhibit  is  to 
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Wilson  v.  The  Chioaoo,  Milwaukee  &  St.  Paul  R't 

1.  Tender:  plea,  of:  admission:  estoppel.  Where  a  defe 
pleads  a  tender,  he  admits  that  the  plaintiff  has  a  valid  cause  ot*  i 
for  the  amount  tendered,  (see  cases  cited  in  opinion,)  and  he  cannot 
wards  claim,  in  a  motion  in  arrest  of  judgment,  that  plaintiff's  pe 
does  not  contain  the  necessary  averments  to  entitle  him  to  reco 
any  sum. 

Appeal  from  Pottawattamie  District  Court. 

Friday.  April  23. 

Plaintiff  brought  this  action  to  recover  double  the  ^ 
of  one  colt  and  two  steers,  which  he  alleges  were  killed 
locomotive  and  train  of  cars  on  defendant's  railway  tracl 
a  point  where  it  had  tlie  right  to  fence.  It  is  allege 
the  petition  that  the  aggregate  value  of  said  animals 
$165;  also  that  written  notice  of  the  injury  was  serve 
defendant;  but  that  it  failed  and  refused,  for  more  thant] 
days  after  the  service  of  said  notice,  to  pay  the  value  o1 
animals.  In  its  answer  defendant  denies  all  the  allega 
of  the  petition,  except  that  of  the  killing  of  the  stock, 
also  pleaded  a  tender  of  $128.50,  which  it  alleges  was 
full  value  of  said  animals,  and  this  tender  was  kept  goo 
bringing  the  money  into  court,  and  depositing  it  with 
clerk.  On  the  trial,  plaintiff  introduced  evidence  tendir 
prove  that  he  had  served  a  written  notice  and  affidavit  o 
loss  on  defendants  more  than  thirty  days  before  the  suit 
instituted.  The  jury  found  specially  that  the  aggregate  \ 
of  the  animals  was  $160,  and  they  returned  a  general  ve 
for  plaintiff  for  that  amount.  Plaintiff  moved  for  a 
trial,  on  the  ground  that,  under  the  evidence,  he  was  ent 
to  recover  double  the  value  of  the  animals.  Defendant 
a  motion  in  arrest  of  judgment,  on  the  ground  that  the 
tion  did  not  contain  the  necessary  averments  entitling  p] 
iff  to  recover.  The  district  court  sustained  the  motio 
VOL.  LXVIII— 43. 
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a  new  trial,   and    overruled    defendant's    motion  in    arregt. 
Defendant  appeals. 

Wright,  Baldwin  <&  Haldaney  for  appellant. 

Sapp  cfe  Pusey,  for  appellee. 

Reed,  J. — By  its  tender  defendant  admitted  that  plaintiff 
had  a  valid  cause  of  action  for  the  amount  tendered.  John- 
son V,  Triggs,  4  G.  Greene,  97;.  Brayton  v.  Delaware  Co., 
16  Iowa,  44;  Phelps  v.  Kathron^  30  Id.,  231;  Gray  v. 
Graham,  34  Id.,  425.  If  plaintiff  had  elected,  when  the 
answer  was  filed,  to  accept  the  amount  of  the  tender,  he 
clearly  would  have  been  entitled  to  judgment  for  thatamoant. 
By  the  answer,  defendant  admits  that  plaintiff  is  entitled  to 
judgment  for  $128.50,  but  by  its  motion  in  arrest  it  denies 
that  he  is  entitled,  to  judgment  for  any  sum.  It  cannot  be 
permitted  to  occupy  both  of  these  positions  at  the  same  time. 
The  motion  in  arrest  is  inconsistent  with  the  tender,  and 
cannot  be  entertained. 

Error  is  assigned  on  the  order  sustaining  the  motion  for  a 
new  trial,  but  counsel  have  not  argued  the  assignment.  An 
assignment  of  error  which  is  not  argued  is  regarded  as  aban- 
doned or  withdrawn. 

Affibked. 


Stennett  v.  The  Pennsylvania  Fibb  Ins.  Oo. 

1.  Fire  Insurance :  incrbasb  of  risk:  insurancb  agent  as  expert. 
The  mere  fact  that  one  is  an  iasuranoe  ag^ent  does  not  show  that  he  i« 
qualified  to  testify  as  aa  expert  as  to  the  nature  of  a  risk. 

:  IMPERFECT  TITLE  OP  INSURED:  KNOWLEDQE  OF  AGENT:  EVI- 
DENCE. The  fact  that  the  defendant's  aji^cnt,  a  few  months  before  he 
took  plaintiiT^s  application  for  the  risk  in  question,  knew  that  plaintiff 
was  foreclosing?  a  mort^^e  on  the  property,  held  not  sufficient  to  raise 
an  inference  that  he  knew,  when  he  took  the  risk,  that  plaintiff's  only 
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interest  in  the  property  was  such  as  was  givQn  by  a  sheri 
of  ffideunder the  foreclosure. 

3. :  KNOWLEDGE  OF  AGENT  TO  BIND  CO ICP ant:   BTIDI 

an  insurance  agent,  in  transacting  business  not  conne 
agency,  acquires  knowledge  which  might  affect  a  policy 
issued  by  him  as  agent,  evidence  of  such  knowledge  a 
against  the  company,  where  it  was  acquired  so  long  befoi 
of  the  policy  as  not  to  justify  an  inference  that  he  had  it 
acted  upon  it,  in  issuing  the  policy. 

Appeal  froiTh  Montgomery  District  Go\ 
FRroAY,  Apkil  23. 

Action  upon  a  policy  of  fire  insurance.  Then 
to  a  jury,  and  verdict  and  judgment  were  rende 
plaintiff.     The  defendant  appeals. 

R.  TF.  B'lrger  and  Junhin  <&  Deemer^  for  app 

G.  E,  Richards  and  S.  McPherson^  for  appelh 

Adams,  Ch.  J. — I.     The  property  was   insured 

1884,  as  a  saloon  for  the  sale  of  wine  and    beer. 

law  took  effect  prohibitinsj  the  sale  o 

1.  FIRE  Insur-  \  ^ 

creMeof'risk-  ^^®^j  ^^^®  "^®  ^^  *^®  building  as  a  sale 
^en^asex-  Continued,  but  the  occupant  proceede( 
P®^'  as  a  gambling-house.  The  policy  provj 

any  change   of  use  which    should   increase   the 
defendant    averred    in    its    answer    the   change 
an  increase    of  risk,  and   offered    to   show  by   i 
as  an  insurance  agent,  that,  in  his  opinion,  the  u 
tion   involved    an    increase  of   risk.     The    court 
excluded  the  evidence  upon  the  ground  that   the 
not  one  upon  which  expert  testimony  was  ad  mis 
ruling  is  assigned  as  error. 

As  to  whether  expert  testimony  upon   such   a 
admissible,  there  appears  to  be  som«  conflict  in  1 
ties.     In  Mitchell  v.  Horns  his.  Co,^  32  Iowa, 
held,  without  any   special   consideration   of  the 
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that  it  was  admissible,  though  the  excliision  of  it  under  the 
facts  of  that  case  did  not  amount  to  reversible  error.  We 
do  not  find  it  necessary  to  give  the  question  much  attention, 
because  the  ruling  can  be  sustained  upon  the  ground  that  the 
witness  utterly  failed  to  show  that  he  was  qualified  to  testify 
as  an  expert.  It  is  abundantly  evident  that  a  person  does 
not  become  thus  qualified  by  the  mere  fact  that  he  is  an 
insurance  agent.  lie  should  be  one  whose  duties  had  been 
such  that  he  had  become  experienced  in  passing  upon  risks, 
or  had  acquired  special  knowledge  upon  the  subject.  A  mere 
soliciting  agent,  as  the  witness  in  this  case  might  have  been, 
is  not  necessarily  of  that  class.  In  Fland.  Ins.,  623,  the  author 
says:  "Insurance  oflScers  or  agents  cannot  be  called  as 
experts  in  matters  of  this  kind,  unless  it  appears  that,  in  the 
course  of  their  business,  they  have  acquired  special  knowl- 
edge of  the  subject-matter  of  the  inquiry." 

II.     The  policy  contained  a  provision  in  these  words  :  "If 

insurance  is  desired  on  property  of  any  kind    in  which  the 

interest  of  the   applicant  for  insurance  does  not 

2.  :  Im-  ^^ 

of  hfsured*-*  amount  to  the  entire,  eole  and  absolute  owner- 
Sient^^evf-^'  ship,  it  must,  in  every  such  case,  be  so  repre- 
dence.  sen  ted  to  the  company,  and  clearly  expressed  in 

the  body  of  the  policy;  otherwise  there  will  be   no  liability 
hereunder  as   to   such  property  or   limited   interest."    The 
policy  also  contained  a   further   provision   in    these   words: 
fents  of  this  company  have  no   power  to   bind  the  com- 
Y  in  violation   of  any  of  the  printed   terms  or  conditions 
insurance  as    herein  expressed,  and  no  printed  or  writ- 
condition    or   restriction    hereof,    which    by    its    terms 
'  be  the  subject   of  waiver,    shall    be   deemed    to  have 
i  waived  except  by  a  distinct  specific  agreement,  clearly 
•essed  in  the  body  of  the  policy."     The  plaintiff  showed 
is  petition  that  his  interest  in  the  property,  at  the  time 
pplied  for  and  obtained  the  insurance,  was  merely  that 
he  holder  of  a  sheriff's  certificate,  issued  upon  a  sale 
ie  upon  execution,  and  the  character  of  his  interest  was 
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noli  expressed  in  the  body  of  his  policy.  The  plaintiflT, 
ever,  to  avoid  the  eflfect  of  the  provision  of  the  policy,  ph 
that  he  did  not  examine  the  policy  when  it  was  deliver 
him;  that  he  notified  the  agent  of  the  character  of  his  i 
est,  and  supposed  that  it  was  properly  expressed  in  the 
of  the  policy.  On  the  trial  the  plaintiff,  for  the  purpc 
proving  that  the  defendant's  agent  had  notice  of  the  ch 
ter  of  the  plaintiff's  interest  in  the  property,  offered  to  ] 
that  the  agent  was  a  notary  public;  that  as  such,  i 
six  months  before  the  issuance  of  the  policy,  c€ 
depositions  were  taken  before  him  to  be  used  in  the  fore 
ure  action  in  pursuance  of  which  the  execution  sale  was  ; 
at  which  the  plaintiff  purchased.  The  defendant  objectt 
the  evidence,  but  the  court  admitted  it. 

In  this  we  think  that  the  court  erred.  Whether,  u 
the  provisions  of  the  policy,  it  was  competent  to  sho^ 
parol  that  the  real  contract  between  the  parties  was  diff( 
from  that  expressed  in  writing,  or  that  provisions  o 
written  contract  were  waived  by  a  parol  understanding  a 
time  it  was  executed,  it  is  not  strictly  necessary  to  deterr 
and  we  might  not  be  agreed.  It  is  sufficient  to  say  th^ 
do  not  think  that  the  evidence  would  have  had  any  tend 
to  prove  the  understanding  relied  upon.  The  fact  tha 
defendant's  agent  acted  as  a  notary  public  in  taking  de 
tions  in  the  foreclosure  action  would  have  shown,  per 
that  he  had  knowledge  at  that  time  of  the  pendency  of 
action,  but  it  would  not  have  shown  that  he  knew  at  the 
the  policy  was  issued  that  a  decree  had  been  rendered, 
that  the  plaintiff  had  purchased  the  property  at  execi 
sale,  and  that  it  remained  subject  to  redemption.  Abs 
ownership  might  have  accrued  to  the  plaintiff  before  the 
ance  of  the  policy,  notwithstanding  the  fact  that  he  was 
closing  a  mortgage  upon  the  property  a  few  months  be 

3^ ..  Besides,  the  knowledge  acquired  by  the  n( 

SSeiutoltn^d    was  not  acquired  by  him  as  agent  of  the  - 
Svideiice."        pany,  nor  while  acting  as  such,  but  merely 
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The  Town  of  Spencer  v.  Whiting. 

hile  transacting  other  business,  and  not  sufficiently 
time  of  the  issaance  of  the  policy  to  justify  any 
[lat  he  had  it  in  mind,  and  acted  upon  it,  in  issa- 
iicy. 
r  in  the  admission  of  this  evidence,  the  judgment 

Retebsed. 


The  Town  of  Spencer  v.  Whiting. 

:  WHAT  19  not  peddlino.  TakinfiT  orders  for  goods  to  be 
ured  is  not  peddling;  neither  is  the  sale,  \y  the  person  taking 
rs  of  a  few  articles  in  a  law  office,  where  there  is  no  evidence 
er  to  sell  in  any  other  place. 

Appeal  from  Clay  District  Court. 

Fbiday,  Apbil  23. 

indant  was  charged  with  peddling  goods  within  the 
le  incorporated  town  of  Spencer  without  having 
license  to  do  so,  as  provided  by  an  ordinance  of 
He  was  tried  in  the  mayor's  court,  and  convicted, 
he  appealed  to  the  district  court,  and  upon  trial, 
elusion  of  the  evidence,  the  court  dismissed  the 
the  reason,  as  alleged,  that  the  prosecution  had 
tablish  the  fact  that  the  defendant  was  a  i)eddl«r. 
^rder  dismissing  the  action  the  plaintiff  appeals. 

[fe  Richardson^  for  appellant. 

Steele^  for  appellee. 

Oh.  J. — The  defendant,  at  the  time  of  the  alleged 

3  acting  as  an  employe  of  the  Oastle  Shirt  Com- 

hicago,  and  was  engaged  in  obtaining  orders  from 

and  in  taking  measures  for  the  manufacture  of 

As  such  employe  he  obtained  several  orders  in  the 
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town  of  Spencer.  It  appears,  also,  that  upon  one  occag 
he  sold,  in  the  law  office  of  S.  S.  Snow,  a  set  of  cuff-hold 
and  an  article  for  keeping  neck-ties  in  position.  He  had  si 
pie  shirts  with  him,  and  some  other  things,  for  which  he  t 
orders  and  measures,  but  it  appears  that  he  did  not  offer  to 
anything  which  he  had  with  him  except  as  above  shown.  ' 
ordinance  in  question  provides  that  ''  any  person  offering 
sale,  barter  or  exchange,  any  goods,  wares  or  mer(lian< 
along  or  upon  the  public  streets,  alleys  or  other  public  ph 
of  the  town,  or  from  house  to  house,  shall  be  deemed  a  j 
dler;"  and  it  is  elsewhere  provided  that  peddlers  shall  pa 
license. 

The  question  presented  is  as  to  whether  there  was  any  ( 
dence  tending  to  show  that  the  defendant  was  a  peddler  wit 
the  meaning  of  the  ordinance.  The  court  below  thought  t 
there  was  not,  and  we  have  to  say  that  we  think  that  the  cc 
was  correct.  Taking  orders  for  goods  to  be  manufacture( 
certainly  not  peddling  goods.  The  only  doubt  in  the  cj 
if  any,  arises  upon  the  fact  of  the  sale  of  the  cutf-holders  i 
the  neck-tie  holder  in  Snow's  law  office.  But,  while 
defendant  took  orders  for  shirts  from  several  persons, 
appears  that  he  did  not  offer  to  sell  to  them  cuff-hole 
or  neck-tie  holders.  He  might  have  been  selling  thes( 
the  trade,  or  taking  orders  for  them,  which  would  not  h; 
been  peddling.  Thei'e  is,  indeed,  some  evidence  tending 
show  that  what  he  sold  in  Snow's  office  he  sold  as  a  spe 
favor  to  the  purchaser,  and  there  is  nothing  in  the  evide 
inconsistent  with  that  idea.  The  presumption  is  that 
defendant  was  not  offering  the  goods  from  house  to  house 
violation  of  the  ordinance;  and  a  single  sale,  under  the 
cumstances  shown,  would  not,  we  think,  tend  to  prove  thai 
was.  A  single  offer  by  the  defendant  in  a  public  place  wo 
perhaps,  under  the  ordinance,  constitute  him  a  peddler,  be 
law  office  is  not  a  public  place,  within  the  meaning  of 
ordinance.  It  would  doubtless  come  under  the  denominat 
of  ''house,"  as  that  word  is  used  in  the  ordinance,  and 
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om  office  to  office  would,  we  presume,  be  deemed  an 
om  house  to  house. 

think  that  the  evidence  wholly  failed  to  show  that  the 
ant  was  engaged  in  peddling  in  the  town  of  Spencer, 
it  the  order  of  the  district  court  must  be 


Oheadlb  &  Zangs  v.  Guittab  et  al. 

lohment :  protection  of  officer  in  absence  of  written 
ice:  chap.  45,  laws  of  188 i:  constitution ALrrr.  Since  chapter 
Law8  of  1S84,  does  not  deprive  a  persoa  whose  property  ia  siezed 
er  a  writ  of  attachment  against  another  of  his  rigrht  of  action  on 
>unt  thereof,  bat  only  requires  that  such  person  give  written  notice 
le  officer  of  his  ownership  of  the  property,  as  a  condition  precedent 
is  right  of  action,  said  statute  does  not  authorize  the  taking  of  prop- 
without  due  process  of  law,  and  is  not  unconstitutional  on  that 
ind.    Foule  v.  Afann,  53  Iowa,  42,  distinguished. 

Appeal  from  Pottawattmie  Circuit  Court. 

Friday,  Apbil  23. 

[ON  to  recover  specific  personal  property  which  had 
iized  by  the  sheriff  under  and  by  virtue  of  a  writ  of 
nent.  A  demurrer  to  the  petition  was  sustained,  and 
intiffs  appeal. 

I.  Holmes  and  Stiles  <&  Beamariy  for  appellants. 

ght^  Baldwin  cfe  Haldane^  for  appellees. 

TEBS,  J. — The  ground  of  the  demurrer,  which  was  sns- 
is  as  follows:     The  ''petition  does  not  show  that  prior 

joramencement  of  this  action  plaintiff  had  served  upon 

endant  the  notice  and  proof  of  ownership  required  by 
The  statute  upon  which  the  ruling  of  the  court,  with- 

abt,  was  based,  is  as  follows:     "An  officer  is  bound  to 
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levy  an  attachment  on  any  personal  property  in  possess 
or  that  he  has  reason  to  believe  belongs  to,  the  defendf 
on  which  the  plaintiff  directs  him  to  levy;  but  if  afte 
levy  he  shall  receive  a  notice  in  writing,  under  oath, 
some  other  person,  his  agent  or  attorney,  that  such  pr< 
belongs  to  him,  and  stating  the  nature  of  his  interes 
the  facts  showing  how  he  acquired  such  interest,  ai 
what  consideration,  such  officer  may  release  the  pre 
unless  a  bond  is  given  as  provided  in  the  next  section, 
such  officer  shall  be  protected  from  liability  by  reason  o 
levy  until  he  receives  such  written  notice."  Ohapt 
Laws  1884;  Miller's  Code,  739. 

It  is  objected  that  the  statute  is  unconstitutional,  bee 
conflicts  with  sections  1,  8  and  9  of  article  one,  of  th( 
stitution,  for  the  reason  that  thereunder  a  person  ni 
deprived  of  his  property  without  due  process  of  la\ 
discussing  this  question  it  must  be  assumed  that  the  re< 
notice  of  ownership  was  not  given.  The  primary  ob 
the  statute  is  to  compel  the  officer  to  make  the  levy,  an 
tect  him  from  liability  for  so  doing.  The  right  of  the 
to  maintain  an  action  for  the  recovery  of  the  propert 
no  respect  impaired.  A  person  may  be  deprived  of 
erty  by  his  own  negligence.  The  lapse  of  time  will  p 
a  recovery  if  there  is  a  statute  limiting  the  time 
which  an  action  may  be  commenced.  Existing  remedi( 
be  taken  away  and  new  ones  given.  Cooley,  Const. 
351,  443,  448.  Instantly,  upon  the  levy  being  mac 
appellant  could  have  given  the  required  notice,  and  tl 
right  of  action  would  have  been  complete.  But  for  tli 
nte  the  act  of  the  officer  may  be  conceded  to  have  1 
trespass.  To  recover  his  property,  the  plaintiff  coi 
Buch  case,  have  instituted  an  action.  He  is  not  depri 
such  right  by  the  statute.  It  exists  now  as  fully  ag 
before  the  statute  was  enacted.  Before,  however,  the 
can  be  maintained,  he  must  give  the  required  notice, 
is  a  matter  clearly  within  the  legislative  will  and  disc 
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unable  to  see  that  sections  1  and  8,  of  article  one,  of 
stitution  have  any  bearing  on  the  question  under  con- 
on.  The  statute  in  question  does  not  contain  the 
m  declared  to  be  unconstitutional  in  JFoule  v.  Mann^ 
a,  42.  In  this  respect  the  two  statutes  are  clearly dis- 
bable. 

>ur  opinion,  the  statute  is  not  unconstitutional,  and 
•e  the  demurrer  was  correctly  sustained. 

Affibhed. 


OouNTr  OP  Winnebago  v.  Bbonbs,  Adm'b,  et  al. 

Bale  and  Deed:  land  ho rto aged  to  school  fund:  what 
e:8.  When  land  mortgas^  to  the  school  fund  is  sold  for  taxes 
ling  subsequent  to  the  mortgage,  the  purchaser  takes  it  subject  to 
lortgage.    Code,  §  900. 

>l-fand  Mortgage:  fobeclosurb  bale:  sheriff's  betuen 
conclusive:  peculiar  facts.  Where  a  sheriff  sold  landpursu- 
D  a  foreclosure  of  a  school-fund  mortgage,  and  returned  the  execu- 
satisfied,  but  the  owner  of  the  land,  who  bid  it  off,  never  paid  the 
ff  the  amount  of  the  bid,  but  afterwards  paid  off  a  portion  of  the 
and  procured  a  new  loan  of  the  school  fund  for  the  remainder,  and 
heriff  sij^ned  the  new  notes  as  surety,  held  thai  the  sheriff's  admin- 
cor,  in  setting  up  a  claim  to  the  land  adverse  to  the  new  school  fund 
?age,  could  not  be  heard  to  insist  that  the  sheriff 's  return  of  the 
ition  was  conclusive  evidence  of  the  payment  of  the  debt. 

gage  Foreolosure :  attorney's  fees:  who  mat  object  to. 
fendant  in  a  foreclosure  suit,  who  does  not  seek  to  redeem,  but  who 
IS  the  land  by  a  superior  title,  is  not  in  a  position  to  otgect  to  the 
int  of  the  attorney's  fee  allowed  by  the  court. 

Appeal  from  Winnebago  District  Court. 

Fbiday,  Apbil  23. 

is  an  action  for  the  foreclosure  of  two  mortgages 
jrtain  real  estate.     There  was  a  decree  for  the  plaint- 
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The  County  of  Winnebago  v.  Brones, 

iflfl     Defendant  A.  N.  Brones,  adminisi 
one  of  the  defendants,  appeals. 

J.  F.  Thompson  and  Glass  <&  Hugh 

Ripley  &  Fisher^  for  appellee. 

RoTHROCK,  J. — It  appears  from  the 
in  the  case  that  in  March,  1870,  N.  K 
^anddeed?  executed  a  mortgage  upon 
g^ed^tlT"  versy  to  Winnebago  county 
wbat^p^"^.  school  fund,  for  $500,  due  i 
year  1877  this  mortgage  was  foreclosed 
cuit  court  of  said  county.  A  special  e 
and  the  land  was  bid  off  by  Nelson  Lev 
of  the  judgment  in  foreclosure.  Nelsoi 
had  become  the  owner  of  the  land, 
return  the  money  for  which  the  land  wj 
cution,  because  it  was  not  paid  by  Nels( 
ary,  1878,  there  was  paid  on  the  claim 
and  Nelson  Lewis  and  Peter  Lewis,  nc 
whose  estate  the  defendant  Brones  is  ad 
before  the  board  of  supervisors  at  theii 
1878,  and  made  an  arrangement  by  ^ 
gave  the  mortgages  now  in  controversy 
due  on  the  mortgage  originally  given 
Lewis  signed  the  notes  secured  by  the  ] 
These  new  mortgages  were  intended  by 
as  reqewals  of  the  original  mortgage 
Lewis,  the  mortgagor,  made  no  defense 
defendant  Brones,  as  administrator  of  I 
answer,  claiming  that  he,  as  such  adi 
owner  of  the  mortgaged  property  by  tit 
to  the  lien  of  the  mortgages.  He  base 
upon  certain  tax  deeds  executed  in  the 
upon  sales  of  the  land  for  delinquent  ta 
These  sales  were  made  for  taxes  which 
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[uent  after  the  original  mortgage  was  executed.  It  is 
led  by  §  900  of  the  Code  that,  in  all  cases  when  real 
is  mortgaged  to  the  school  fund,  the  interest  of  the 
1  who  holds  the  fee  shall  alone  be  sold  for  taxes,  and  the 
r  interest  of  the  school  fund  shall  not  be  aflfected  by  any 
f  the  land  for  taxes. 

fendant,  if  we  understand  him,  claims  that  the  first 
;age  was  extino^uished  by  the  sheriflf's  sale,  and  that  the 
ai>       return  of  the  sheriflf  is  conclusive,  and  cannot  be 

nort- 

rore-^  contradicted  by  parol.  But  that  rule  has  no 
'tcon-  application  when  the  purchaser  at  the  sheriff's 
ts*^*^""  sal^  a^^  the  plaintiff  in  execution  treat  the  sale 
uUity.  The  fact  is  undisputed  that  Nelson  Lewis  did 
ly  the  bid  made  at  the  sale.  Instead  of  doing  so,  he 
eter  Nelson  sought  a  renewal  of  the  mortgage,  and 
led  what  they  sought.  Peter  Lewis  was  the  sheriff 
nade  the  sale,  and  neither  he  nor  his  representative 
to  be  allowed  to  take  advantage  of  the  fact  that  the 
ever  was  completed  by  the  payment  of  the  money, 
endant  further  claims  that  the  attorney's  fees  for  fore- 
e  are  excessive.  Nelson  Lewis,  the  principal  debtor, 
oAOE  does  not  appeal;  and,  as  the  defendant  Brones 
yls^'  does  not  seek  to  redeem,  but  claims  the  land  by 
jectto.  virtue  of  his  tax  deeds,  we  do  not  think  he  is  in 
tion  to  question  the  amount  allowed  for  attorney's  fees. 

Affirmed. 


Digitized  by 


Google 


ppi!'^/ ; 


APRIL  TERM,  1886. 


GoldBmith,  Assignee,  y.  Wilson,  Sheriff. 


Goldsmith,  Assignee,  y.  Wilson,  Shebu 

1.  Landlord  and  Tenant:  bight  to  sublet.    One  who 

sion  of  real  estate  with  the  consent  of  the  owner,  is  at  lea 
will;  and,  in  the  absence  of  a  showingr  that  he  is  restrainc 
he  will  be  presumed  to  have  the  right  to  sublet  the  premii 

2.  Practice  on  Appeal :  finding  of  coubt  on  conflicte 

The  finding  of  the  court,  not  being  without  evidence  to  st 
not  be  disturbed  on  appeal. 

Appeal  from  Sac  District  Cov/rt. 

Friday,  April  23. 

AonoN  at  law  to  recover  rent  for  a  store-room, 
was  tried  to  the  court  without  a  jury,  and  jud 
dered  for  plaintiff.     Defendant  appeals. 

Wrightj  Baldwin  cfe  Haldane^  for  appellant. 

C.  D,  Goldsmith^  appellee,  pro  se. 

Beoe,  J. — I.  The  petition  alleges  that  plaint 
the  assignee  of  one  Davis,  being  in  possession 
house  under  an  assignment,  rented  it  to  defenda 
parol  contract  for  $42  per  month,  and  that  under 
tract  defendant  has  occupied  it  for  six  months, 
asks  judgment  for  the  amount  due  for  the  rent, 
denies  the  allegations  of  the  petition. 

II.  The  plaintiff  testified  at  the  trial  that  he  ^ 
session  of  the  house,  wherein  was  a  stock  of  g 
1.  LAin)ix)RD  were  levied  upon  by  the  deputy  of  th( 
riJ^mJSSbi  who  was  the  sheriff  of  the  county;  tl 
^®^  uty  agreed  with  plaintiff  to  take  poi 

the  house,  and  use  it  for  the  purpose  of  storing 
paying  therefor  $42  per  month  for  the  time  he  s 
the  building.     Plaintiff  was  then  asked  to  state 
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Goldsmith,  Assignee,  v.  Wilson,  Sheriff. 

3ccuj)ied  the  building  before  the  suit  was  brought 
estion  defendant  objected,  on  the  ground  that  he 
own  his  authority  to  rent  the  building;  the  lease 
Ji  Davis  held  the  property  not  being  in  evidence, 
strict  court  permitted  plaintiff  to  answer  theques- 
e  replied  that  the  house  had  been  occupied  from 
)f  the  contract  up  to  the  commencement  of  this 
his  evidence  is  now  the  subject  of  objection,  upon 
I  that  plaintiff  failed  to  show  his  authority  to  rent 
nt.  TVe  think  the  objection  is  not  well  taken. 
Iiows  that  he  was  in  possession  of  the  property 
assignment,  and  delivered  the  possession  to  defend- 
•howed  prima  facie  a  right  to  rent  to  defendant, 

that  he  was  in  possession,  and  delivered  the  pos- 
Jefendant.  He  showed  that  he  was  in  possession 
;sent  of  the  owner,  and  was  at  least  a  tenant  at  will. 
»14.  As  a  tenant,  unless  he  was  restrained  by  his 
>uld  assign  his  right,  or  sublet  to  another;  and  it 
!  presumed  that  he  was  so  restrained.  We  con- 
he  showed  sufficient  authority  to  rent  the  prop- 
iras  rightly  permitted  to  testify  to  the  time  of  occn- 
iefendant. 

3unsel  insist  that  the  evidence  fails  to  show  a  con- 
le  rent  of  the  property  with  defendant,  and  that  if 

there  was  such  a  contract  it  was  with  defendant's 

deputy,  who  had  no  authority  to  bind  defendant. 
'  We  can  only  inquire  whether  there  was  evidence 

upon  which  the  court  below,  in  the  honest  and 
exercise  of  discretion,  could  have  found  for  plaint- 
udgment  of  the  court  in  this  respect  is  regarded 
diet  of  a  jury.  There  was  no  such  absence  of 
pon  any  issue  in  the  case  as  will  authorize  us  to 

There  was  positive  evidence  in  support  of  the 
\  claimed  by  plaintiff,  and  that  defendant  ratified 
T^ed  the  act  of  his  deputy  in  making  it.  There  is 
mce  to  the  contrary.      There  is  no  good  ground  to 
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hold  that  the  judgment  is  in  cc 
derance  of  the  evidence,  mach 
port  of  the  evidence  that  it  c 
considerations  dispose  of  all  qi 
The  judgment  of  the  distri< 


BiGLER 


Attorney  and  Client :  author 
LECTION.  An  attorney  who  has  a 
the  absence  of  special  tiathorlty,  i 
ment  of  the  claim ;  nor  has  he  po^ 
than  the  whole  sum  due.    See  opi 


Z.   :  SPECIAL  AUTHORITY  OP  A' 

that  an  attorney  at  law  was  clothe 
within  his  employment  cannot  be 
attorney  himself.  (Compare  Cla\ 
Iowa,  350.) 

Appeal  from  Buena 

Friday,  j 

AonoN  AT  LAW.     The  cour 
the  plaintiff,  and  defendant  ap 

Robinson  cfe  Milchriat^  for  \ 

C.  A,  Irwin^  for  appellee. 

Seevers,  J. — The  plaintiff 
cuted  by  H.  Still  &  Co.,  and 
mortgage  on  the  same  prope 
plaintiff's  mortgage.  Certain 
the  mortgaged  property  to 
brought  an  action  to  recover  tl 
having  obtained  possession,  tb 
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under  his  mortgage,  and  there  was  realized  at  said  sale 
upwards  of  $200,  after  satisfying  his  debt  and*  all  costs.  To 
recover  such  excess  is  the  object  of  this  action.  As  a  defense, 
the  defendant  pleaded  that,  after  a  verdict  had  been  returned 
in  the  action  brought  against  the  sheriff,  and  while  a  motion 
filed  by  him  for  a  new  trial  was  pending,  the  plaintiff, 
"  through  his  attorney,  0.  A.  Irwin,  verbally  agreed  with  this 
defendant  that  if  said  motion  for  a  new  trial  was  abandoned 
in  said  case,  and  judgment  allowed  to  be  rendered  for  a 
specified  sum,  this  plaintiff  would  waive  all  further  claim  to 
the  mortgaged  proper^v,  or  the  proceeds  thereof;  and,  relying 
upon  said  agreement,  this  defendant  waived  said  motion, 
*  *  *  .  consented  to  judgment,  «  *  « 
and  paid  the  same." 

I.  The  C.  A.  Irwin,  who  it  is  alleged  made  the  settlement 
or  compromise,  is  an  attorney  at  law,  and  had  in  his  hands 
,   ,_^„„„^    for  collection  the  claim   of  the  plaintiff.    Did 

1.  ATTORN  RY  ^ 

authorfty^of  ^*^^  Irwin,  as  such  attorney,  have  authority,  by 
mSgVoi-  virtue  of  his  employment,  to  make  the  compro- 
lection.  raise?     It  is  not  stated  in  the  defense  pleaded  that 

Irwin  received  anything  in  either  money  or  property  for  the 
plaintiff.  The  amount  paid  by  the  defendant  was  paid  to  the 
attaching  creditors  or  their  attorneys.  The  plaintiff,  under 
and  by  virtue  of  the  compromise,  in  fact  received  nothing. 
We  are  of  the  opinion  that  the  compromise  in  no  respect 
binds  the  plaintiff,  because  Irwin  had  no  power  or  authority 
to  make  it.  An  attorney  who  has  a  claim  for  collection  has 
no  power,  in  the  absence  of  special  authority,  to  receive  any- 
thing but  money  in  payment  of  the  claim;  nor  has  he  the 
power  to  accept  as  payment  a  less  amount  of  money  than 
the  whole  sum  due.  This  doctrine  is  elementary;  but  see 
McCarver  v,  Nealey^  1  G.  Greene,  362;  Drain  v.  DoggeU, 
41  Iowa,  684. 

II.  It  is  claimed,  however,  that  there  was  evidence  intro- 
duced which  tended  to  show  that  Irwin  was  authorized,  and 
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2. :  had  the  powe; 

special  au-  .         v 

thoritvofat-   promise   be 

toniey :  how         ,  .  r    .        ,     . 

proved.  which  tends  t 

of  the  declarations  of  Ir¥ 
properly  struck  out.  An 
his  principal,  but  he  ha 
employment  not  possessei 
becomes  necessary  to  pro^ 
special  power  not  embrac 
established  in  the  same 
must  be  shown.  The  age 
authority,  cannot  be  esta 
supposed  agent.  Clanto 
67  Iowa,  350.  As 'the  de 
dence  showing  that  Irwin 
promise  by  virtue  of 
specially  authorized  to  do 
to  the  action,  and  therefor 
to  find  for  the  plaintiff. 


Maxwell  ^ 

1.  Highway :  establishscei 

APPEAL  DISMISSED.      An  a] 

visors  establishing  a  highw] 
the  appeal  had  been  served 

2.  Practice  in  Supreme  C 

Where  the  admitted  record 
never  existed,  a  reversal  a 
oourt  refused  to  allow  appe 

Appeal  from 

Fri 

This  was  a  proceeding 

establish  a  highway.     Tl 

VOL.  LXVIII— 
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Maxwell  v.  La  Brune  et  al. 

edition  that  the  petitioners  pay  all  costs,  and  the  dam- 
ssessed  to  plaintiff  and  others,  amounting  to  $630. 
appeal  to  the  circuit  court  by  defendant,  the  cause  waa 
ised,  on  the  ground  that  no  notice  of  the  appeal  was 
upon  the  county  auditor  as  required  by  law.  Defend- 
ppeal  to  this  court. 

T,  McNulty^  for  appellants. 
vera  cfe  Lacey^  for  appellee. 

3K,  J. — I.  The  plaintiff  filed  an  amended  abstract 
tig  that  no  notice  of  an  appeal  to  the  circuit  conrt 
^^y:  ^°^  service  thereof  were  filed  either  with  the 
leail"'  county  auditor  or  clerk  of  the-  circuit  court,  and 
f^^.  that  such  notice  and  return  have  never  been  made  a 
matter  of  record  in  the  case  in  any  manner,  and 
ao  notice  of  such  appeal  was  ever  served  upon  the 
►r  or  plaintiff'. 

This  amended  abstract  is  not  denied,  and,  under 
ar  rules  and  the  practice  prevailing  here,  is  regarded  as 
ted,  and  as  presenting  the  true  condition  of  the  record 

court  below.  It  follows  that  the  circuit  court  rightly 
5sed  the  appeal  upon  plaintiff^'s  motion,  the  record  show- 
lat  no  appeal  had  been  taken. 

.  The  circuit  court  overruled  a  motion  by  defendants 
uire  the  auditor  of  the  county  to  correct  the  transcript 
TicEin  "so  as  to  show  whether  or  not  he  was  served 
narties  with  noticc  of  appeal,  together  with  the  date  of 
service  and  filing."  A  motion  for  a  rule  on  the 
F  to  return  the  notice  of  appeal  was  also  overruled, 
idants  now  complain  of  these  rulings.  But  surely  they 
ed  no  prejudice  by  and  cannot  complain  of  the  rnlings, 
e  reason  that  there  were  no  such  notice  and  service,  a 
liown  by  the  amended  abstract,  and  admitted  by  their 
e  to  deny  it. 
3  judgment  of  the  circuit  court  is 

Affibhbd. 
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TuBBBsmo  V.  T: 

1.  Cities  and  Towns:  taxa 
TiON.  In  order  to  exempfc 
pal  taxation,  it  is  not  Buffici< 
atpricultural  purposes,  but  i 
for  such  purposes,  and  thi 
expenditure  of  city  taxes  as 
the  rule  of  Brooks  v,  Polk  i 

2. : : :  forj^ 

certain  land  was  not  taza 
determine  that  it  was  not  ta 
though  the  character  and  ua 
same.  (Compare  City  of  L 
38  Iowa,  640.) 

8.  Fraotice  in  Supreme  Cc 

this  court,  a  cause  will  be  cc 
it  was  presented  on  the  first 

Appeal  from  L 

Fbiday 

AcnoN  to  recover  for  1 
fally  collected  by  the  defe 
court,  and  judgment  wa 
defendant  appeals.    * 

J.  J.  Seerley^  for  appe] 

Hall  (&  Huston^  for  ap 

Adams,   J. — ^The   taxes 
purposes  for  the  years  187 
VwSfuS?.    belonging  to 
cuuu'r^"^'"     city   of    Burl 

lands:  exemp-   the  land  at  th( 

taxation  for  city  purposes, 
or  not,  it  must  be  so  held  i 
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tetween  tlie  same  parties  the  taxes  of  later  years  werelield 
uncollectible  upon  the  ground  that  the  land  was  exempt 
taxation  for  city  purposes.  The  defendant  insists  that 
r  of  these  grounds  is  tenable.  The  plaintiff  intro- 
evidence  showing  that  the  land  was  used  for  agricul- 
purposes.  But  it  was  not  shown  that  it  was  used 
ively  for  such  purposes,  nor  was  it  shown  that  the  land 
ot  derive  such  benefit  from  the  expenditure  of  city 
that  it  w'as  not  the  proper  subject  of  taxation  for  city 
ses  under  the  rule  of  Brooks  v.  Polk  Co.^  52  Iowa,  460. 
\  only  other  ground  of  exemption  relied  upon  is  the 
[cation  respecting  the  taxes  of  later  years,  to-wit,  the  years 

1881  and   1882.     The   plaintiff  introduced  evi- 

judi-  dc^ce  tending  to  show  that  the  character  and  use 
of  the  land  remained  the  same  down  to  1881, 
is  legal  proposition  is  that  the  adjudication  that  the 
^•as  exempt  in  1881  involved  an  adjudication  that  it  was 
►t  during  the  prior  years,  the  character  and  use  being 
me.  But  we  have  seen  that  under  Brooks  v.  Polk  Co., 
cited,  the  character  and  use  of  the  land  alone  are  not 
3nt  to  determine  the  question  of  exemption.  It  is 
tant  to  consider  the  benefits,  if  any,  derived  from  the 
iiture  of  city  taxes,  and  as  to  this  the  evidence 
nothing.  Besides,  we  are  of  the  opinion  that,  where 
lim  of  exemption  rests  upon  facts  which  are  liable  to 
from  year  to  year,  and  must  almost  necessarily  differ  to 
extent,  an  adjudication  respecting  an  exemption  one  year 
an  adjudication  respecting  an  exemption  any  other  year. 
'1/  of  Davenport  v.  Chicago^  R.  I.  i&  P.  R^y  Co.^  38  Iowa, 
he  court  said :  "  The  taxes  of  separate  years  do  not  in 
1st  sense  grow  out  of  the  same  transaction."  In  onr 
►n,  then,  the  claim  based  upon  the  adjudication  cannot 
itained., 

ch  has  l>een  said  in  argument  respecting  the  constitu- 
ity  of  section  4,  c.  47,  Laws  1876.  That  is  a  statute 
)ting  tracts  of  land  laid  off  into  lots  of  a  certain  size 
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where  used  for  agricultural 
the  plaintiff's  land  is  laid  ( 
the  plaintiff  claim  anythiuj 
hand,  he  claims  that  it  it 
fear  the  implication  that 
that  if  lots  of  a  certain  siz 
a  less  size  are  not.  But  ti 
is  the  exception.  If,  then, 
is  unconstitutional,  the  pla 
atively  facts  which  entitle 
opinion  he  has  not  shown  i 
be 

SUPPLEil 

Adams,  Cn.  J. — The  coi 
petition  for  a  rehearing  in 
misunderstood  their  positi 
the  misunderstanding  to  tli 
only  through  what  they  ( 
the  hope  that  a  different 
soon  be  adopted.  We  do  i 
the  counsel  greater  facility 
ments  have  always  been 
desired  to  make  them,  ai 
more  frequently  of  the  pr 
counsel  for  the  plaintiff, 
change  of  method.  We  d 
standino^  this  case  was  m 
do  tiot  fail  to  understand 
ment  was  entirely  intellig 
by  us  fully. 

This  action   was  brougl 
on  city  lots.     The  ground 
is  that  in  a  former  actioi 
held  that  the  lots  are  not 
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now  say  that  the  decree  in  the  former  suit  was  not  in  this 
action  pleaded  as  an  adjudication.  If  that  is  so,  then  there 
was  no  allegation  in  the  petition  showing  that  the  lots  were 
exempt,  and  without  such  allegation  it  is  difficult  to  see  how 
the  plaintiff  can  recover.  The  stress  of  the  plaintiff's  for- 
mer argument  was  placed  on  the  question  as  to  the  constitu- 
tionality of  section  4  of  chapter  47  of  the  Laws  of  1876. 
They  assailed  the  statute  as  being  unconstitutional.  We  held 
that  if  it  were  unconstitutional  it  would  not  appear  that  the 
lots  were  exempt,  because  if  the  lots  were  exempt  it  would 
be  upon  some  ground  independent  of  the  statute,  and  it  was 
not  shown  that  there  was  such  ground.  It  is  now  claimed 
that  we  do  not  have  all  the  evidence  before  us,  and  that  there 
might  have  been  some  other  ground;  as  that  the  land  was  used 
for  agricultural  purposes  and  was  not  benefited  by  the 
expenditure  of  city  taxes.  But  it  was  not  claimed,  either  in 
the  petition  or  plaintiff's  argument,  that  the  exemption  could 
be  placed  upon  this  ground. 

One  other  position  taken  by  counsel  in  the  petition  for 
a  rehearing  was  not  taken  by  them    in   their  original  argu- 
3.  PRACTtoB      nient,  and  that  is  that  the  land  was  not  laid  off  into 
coiSt?  rehear-  lots  of  ten  acres  or  less,  within  the  meaning  of 
^^'  the  statute;  and,  accordingly,  that  they  would  be 

exempt  under  the  express  provision  of  section  4  of  chapter 
47  of  the  Laws  of  1876,  as  amended  by  section  5  of  chapter 
169  of  the  Laws  of  1878.  But  not  a  word  was  said  in  the 
counsels'  argument  tending  to  show  that  they  so  claimed; 
but  the  counsel  seemed  to  assume  that  the  statute  stood  in 
the  way  of  a  recovery,  and  the  great  burden  of  their  argu- 
ment was  directed  against  its  constitutionality.  ^Neither  did 
anything  in  the  petition  suggest  the  point  now  made.  In 
our  opinion  tiled  we  assumed  that  the  lots  were  so  laid  off 
that  they  were  not  exempt  under  the  statute,  and  we  think 
that  the  petition  and  arguments  were  such  that  we  were  just- 
ified in  such  assumptitm.  Had  the  question  proi>erly  arisen 
and  been  presented  in  argument,  it  is  possible  that  we  might 
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have  sustained  the  views  of  the  plaintiff's  coun 
we  think  that  the  petition  for  a  rehearing  must 

( 


SCOFIELD    &    CavIN   V.    TflE   CiTY   OF   CoUNC 

Cities  and  Towns:  cost  of  grading  stbeets: 
ABUTTING  LOTS.  The  cost  of  jading  a  city  street,  as  d 
pavlDjsr  it,  cannot  be  assessed  to  the  owners  of  the  abut 
§  465.)  But  where  grading  is  necessary  to  secure  a  j 
for  a  pavement,  and  the  grading  is  done  as  an  incide 
the  cost  may  be  regarded  as  a  part  of  the  cost  of  pavi 
owners  of  abutting  lots  may  be  taxed.  (Code,  §  466.) 
such  a  case  the  cost  of  grading  may  be  considered  as 
of  paving  depends  upon  the  actual  necessity  of  the  g 
secure  a  proper  foundation  for  the  pavement,  and  the 
council  sees  lit  to  regard  the  gradmg  and  paving  as  ea& 
is  not  conclusive  of  the  question. 


2.    :      GRADING    STREETS      UNDEB    CONTRACT:      PJ 

CEBTIPICATE8   OP   ASSESSMENT:    LIABILITY  OP   CITY 

pursuant  to  a  contract,  in  payment  for  work  in  gradi 
certificates  of  assessment  upon  the  owners  of  abuttii 
edly  agrees  that  they  are  valid;  and,  upon  its  being  sh 
not  valid,  because  the  city  has  no  power  to  aftsess  the  c 
ing  upon  the  abutting  lot-owners,  the  contract  cann( 
being  invalid,  but  the  city  becomes  liable  for  the  con 
work,  and  not  only  for  the  reasonable  value  thereof.  ( 
V.  City  of  Council  Bluffs,  63  Iowa,  646.) 

Appeal  from  Pottawattamie  Circuit 

Fbiday,  April  23. 

The  plaintiffs  bring  this  action  as  assignees  ( 
and  of  one  Flageolle,  who,  it  is  averred,  perfor 
the  defendant  city  in  filling  certain  streets  ' 
which  labor,  it  is  averred,  the  defendant  bee 
to  the  plaintiffs'  assignors.  The  defendant  does 
performance  of  the  labor,  but  avers  that  the  cog 
was  assessed  upon  abutting  lots,  and  that  certiti( 
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ere  issued  to  Moore  and  Flageolle,  whereby  they 
entitled  to  collect  the  assessment,  and  that  they 
to  accept  the  certificates  in  full  payment  for  the 
There  was  a  trial  to  the  court,  and  judgment  was 
1  for  the  plaintiff.     The  defendant  appeals. 

Holmes  and  Dailey  cfe  Smithy  for  appellant. 

dk  Pvsey^  for  appellees. 

[s,  Ch.  J. — I.     The  plaintiffs  do  not  deny  the  isen- 

bhe  certificates  as  averred,  but  they  aver  that  the  same 

have  no  validity,  because  the  city  had  no  power 

f^     to  assess  the  abutting  lots  for  the  work  in  ques- 

on     tion.     The  first  question  to  be  determined  is  as 

*^    to  whether  the  city  had  such  power.     The  stat 

ides  for  assessing  upon  abutting  lots  the  cost  of  pav- 

treet,  but  does   not  expressly  provide  for  assessing 

)utting  lots  the  cost  of  filling  a  street  to  grade.     On 

ir  hand,  the  cost  of  filling  to  grade  is  payable  out  of 

iral  fund.     Code,  §  465.     The  paving  of  a  street  is 

3,  in  all  cases,  to  be  especially  beneficial  to  the  abnt- 

;,  but  this  cannot  always  be  said  of  raising  a  street 

g.     The  raising  of  a  street  in  front  of  a  lot  is  often- 

itrimental  to  it.     Whatever  benefit  accrue?  is  enjoyed 

jity  at  large.     The  legislature,  therefore,  as  can  be 

•y  properly  made  a  distinction  between   the  cost  of 

and  the  cost  of  filling.     ^Notwithstanding  this  dis- 

efforts  have  sometimes  been  made  to  assess  upon 

lots   the   cost   of    filling.     This   was    the   case  in 

V,  City  of  Council  Blvffs,  63  Iowa,  646,  but  the 

make  such  assessment  was  denied.     It  was  8aid,Iiow- 

the  opinion,  that  paving  may  include  the  preparatory 

and  it  is  insisted  that  such  is  the  fact  in  the  case  at 

grading,  if  any,  as  may  properly  be  considered  a  part 
^ork  of  pavinfif  may  doubtless,  under  the  statute,  be 


Digitized  by 


Google 


Digitized  by 


Google 


*  ^^':^jrt 


693  SUPREME  COURT  OF  IOWA, 

Scofleld  &  Gavin  t.  The  City  of  Council  Bluffs. 

if  the  city  council  sees  fit  to  treat  the  filling  and  paving  as 
essentially  one  work,  then  it  is  such;  and  not  only  that,  but 
that  it  conies  under  the  denomination  of  paving.  They  contend 
that  this  case  is  different  from  the  case  of  Bucroft  v.  City 
of  Council  Bluffs  by  reason  of  the  mode  in  which  the  conn- 
cil  have  seen  lit  to  treat  it/  But  there  can  be  no  device  of 
the  council  by  which  a  burden  can  be  imposed  upon  the 
lots  which  the  legislature  did  not  intend  they  should  bear. 
Without  endeavoring  to  set  forth  how  the  council  undertook 
to  treat  the  matter,  it  is  suflScient  for  us  to  say  that  the  fiUing 
in  question  does  not  appear,  in  any  proper  sense,  to  be  a  part 
of  the  work  of  paving.  It  had  a  purpose  manifestly  inde- 
pendent of  paving.  We  think,  then,  that  there  was  no  power 
to  charge  the  cost  of  the  filling  upon  the  abutting  lots,  and 
it  follows  that  the  certificates  of  assessment  issued  to  the 
plaintiffs'  assignors  are  void. 

II.  The  defendant,  however,  contends  that,  even  if  this  is 
so,  the  plaintiffs  cannot  recover,  because  it  appears  that  the 
2. :ffrad-  plaintiffs'  assignors  contracted  to  take  thecertifi- 

u"mie/con-       cates  in  full  payment,  and  that  the  defendant, 
meiit'inVoid     uDou  the  issuancc  of  the  certificates,   however 

cenlflcates  of       *^  «  ■«  .  ..    i  j 

a«isossment:      worthless,  performed  its  part  of  the  contract,  and 

^*^y-  became  discharged.     But  it  was  held  in  the  case 

above  cited  that  where  a  city  issues,  in  payment  for  work, 

certificates  of  assessment  substantially  like  these  in  question, 

it  impliedly  agrees  that  they  are  not  invalid,  and  that,  upon 

its  being  shown  that  they  are  invalid,  the  city  became  liable 

for  the  contract   price  of  the  work.     We  see   no  reason  to 

doubt  the  correctness  of  that  ruling. 

III.  It  is  insisted  that  the  whole  contract  was  void,  and, 
at  most,  that  the  plaintiffs  could  recover  only  the  reasonable 

value  of  the  work.  But  we  think  otherwise.  The 
THE  SAME.  invalidity  of  the  certificates  could  not,  we  think, 
affect  the  validity  of  the  contract  for  the  work,  even  though 
it  was  a  special  contract  as  to  price. 

We  see  no  error  in  the  rulings  of  the  circuit  court,  and  the 
iudgment  must  be  Affiiuced. 
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Sapp  &  Lyman  v.  Aiken,  Ui5 

1.  Praotioe :  aqbbbmbnt  of  attornet  to 

of  an  SLgreement  by  an  attorney  is  recelval 
the  statement  of  the  attorney  himself,  his  \ 
filed  with  the  dark,  or  an  entry  thereof  u 
(Code,  §  213,  subd.  2.) 

2.  Continuanoe :  subprisb:  pleadinqs  a 

plaintiffs  tiled  an  amendment  which  so  cha 
the  defendants  to  a  continuance  apon  tl 
was  error  to  refuse  such  continuance  on  th 
informed  defendants'  counsel  of  the  substa 
for  them  to  prepare  to  meet  it;  for  defend 
only  to  prepare  to  meet  the  issues  as  made 

3.  Principal  and  Surety:  patient  bt 

ACTION  AGAINST  PRINCIPAL:   WHAT  IS  81 

makes  his  draft  upon  the  principal  debtor, 
and  it  is  accepted  by  him  in  satisfaction  ol 
debtor  refuses  to  honor  the  draft,  and  the  8 
fact  80  as  to  become  liable  thereon,  these  ft 
by  the  surety  of  the  original  debt  as  to  ent 
against  his  principal,  though  the  surety  mi 

Appeal  from  Pottawattamie 

Fbiday,  Apkil, 

Plaintiff  brought  this  action  ori 
amount  of  certain  costs  which  had  bee 
ants  in  a  number  of  actions  brought  j 
in  the  circuit  court  of  the  United  S 
are  attorneys  at  law,  and  for  which 
responsible  as  sureties  on  the  cost  bor 
Defendants  are  non-residents  of  tliis 
of  the  original  notice  waa  by  public; 
aided  by  attachment.  At  the  term  a 
required  to  appear  counsel  appeared 
answer,  in  which  they  denied  the  clai 
tion.      Plaintiffs   then   tiled   an    am( 
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tion,  ill  which  they  set  up,  in  addition  to  the  matters 
^ed  in  the  original  petition,  a  claim  for  services  rendered 
them  in  the  prosecution  of  said  actions  in  the  circuit 
rt  of  the  United  States.  In  answer  to  this  claim  defend- 
\  pleaded  that  said  services  were  rendered  under  a  written 
tract,  by  which  the  compensation  which  plaintiflfs  were 
receive  was  fixed,  and  that  the  full  amount  so  agreed 
n  had  been  received  by  them.  To  this  answer  plaiutiffs 
I  a  reply,  which  was  a  mere  denial  of  its  allegations.  On 
issue  thus  formed  the  parties  went  to  trial. 
Lfter  plaintiffs  had  introduced  evidence  tending  to  prove 
value  of  the  services  rendered  by  them  in  said  causes, 
r  offered  to  prove  that  they  were  induced  to  enter  into 
written  contract  set  up  by  defendants  by  the  representa- 
L  by  them  that  the  claims  on  wliich  the  actions  were 
light  would  not  be  controverted  on  their  merits  or  as  to 
amounts  thereof.  Also  that  many  of  said  claims  were 
troverted,  and  that  in  some  instances  defendants  were 
jated  entirely  upon  the  trial  of  the  causes,  while  in  others 
/  recovered  much  less  than  the  amounts  claimed.  But  the 
uit  court  ruled  that  this  evidence  was  not  relevant  to  the 
e  as  it  then  stood.  Plaintiffs  thereupon  filed  an  amend- 
it  to  the  reply,  in  which  they  pleaded  said  fticts  in  avoid- 
3  of  the  contract.  Counsel  for  defendants  then  filed  a 
:ion  for  a  continuance,  and  supported  the  same  by  his  own 
lavit,  in  which  he  swore  that  he  was  surprised  by  the 
m  made  in  the  amended  reply,  and  that  he  was  not  pre- 
ed  for  the  trial  of  that  issue,  and  that  his  clients,  and  the 
nesses  by  whom  he  would  be  able  to  disprove  the  allega- 
is  of  said  reply,  were  all  absent  from  the  state.  But  the 
uit  court  overruled  the  motion,  and  required  the  parties 
)roceed  with  the  trial.  There  was  a  verdict  and  judgment 
plaintiffs.     Defendants  appeal, 

^lickinger  Bros,^  for  appellants. 

^app  cfe  Pusey^  for  appellees. 
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Reed,  J. — Plaintiffs  filed  the  affidavit  of  < 
their  firm  in  resistance  of  the  motion  for  a 
1  ««.^T^-.  which  the  affiant  swore  that  he  ii 
a8^iiey"to°'  ^^^'  counsel,  before  the  amended 
bind  Client,  petition  was  filed,  that  they  had  1 
enter  into  said  written  contract  by  the  re 
defendants  that  there  was  no  defense  on  th 
claims  on  which  said  actions  were  brouglit 
court  of  the  United  States,  and  that  he  inte 
amended  petition  in  which  he  would  claim  c< 
the  services  rendered  in  said  causes  at  the  reg 
out  regard  to  said  contract,  and  that  he 
attorney  whether  he  would  be  ready  to  try  tli 
term,  and  that  he  answered  that  he  would, 
then  agreed  that  he  would  not  ask  for  a 
account  of  the  filing  of  such  amended  petiti- 
conflict  between  the  statements  of  this  affida 
those  contained  in  the  affidavit  of  defenda 
support  of  the  motion  for  continuance.  Ace 
ments  as  true,  however,  in  so  far  as  it  is  re 
dence,  we  are  of  the  opinion  that,  notwithsta 
ing  made  by  it,  the  continuance  should  hav 
Conceding  that  the  attorney  for  defendants  m 
them  by  an  agreement  to  try  the  cause  at  thi 
standing  an  entirely  new  claim  was  made  1 
petition,  the  affidavit  filed  by  plaintiffs  was  i 
evidence  of  such  agreement.  No  evidence  of 
an  attorney  is  receivable  to  bind  the  client  " 
ment  of  the  attorney  himself,  his  written  aj 
and  filed  with  the  clerk,  or  an  entry  thereo 
ords  of  the  court."     Code,  §  213,  subd.  2. 

Rejecting  those  statements  of  the  affida^ 

tend  only  to  prove  an  agreement  by  defends 

2.  coxTiNu-      try  the  cause  at  that  term,  an( 

prise :piead-    Other  Statements,  they  prove  sim 

fnjra  alone  .11./.  .       \  1     .      ^    .      • 

considered,      ants  had  intormation  that  plamti 
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lat  they  had  been  induced  to  enter  into  the  written  contract 
y  a  misrepresentation  as  to  a  material  fact,  and  that  it  was 
yt  binding  upon  them.  But  the  pleadings  contained  no 
legations  under  which  evidence  of  these  facts  wonld  be 
Imissible.  The  agreement  set  up  in  the  answer  constituted 
complete  defense  to  plaintiflFs'  claim;  and,  until  some  niat- 
r  was  pleaded  which  in  law  would  constitute  an  avoidance 
*  it,  defendants  were  not  required  to  introduce  other  proof 
lan  the  contract  itself.  Until  the  raattef  in  avoidance  was 
leaded,  they  were  not  required  to  make  preparation  to  meet 
.  The  witnesses  by  whose  testimony  (as  was  shown  by  the 
Hdavit  in  support  of  the  motion)  they  could  meet  the  claim 
ere  beyond  the  state,  and  until  the  claim  was  pleaded  they 
)uld  not  have  intelligently  taken  their  evidence  by  'deposi- 
on;  and  it  would  be  unreasonable  to  require  them  to  have 
itnesses  in  attendance  from  such  a  distance  to  meet  a  claim 
hich  had  not  yet  been  made  in  the  pleadings.  "We  are 
vare  that  motions  for  continuance  are  addressed  very  largely 
►  the  discretion  of  the  trial  court;  but  in  the  present  case 
e  think  there  was  an  abuse  of  discretion. 
II.  The  evidence  introduced  on  the  trial  shows  that  when 
laintiflFs  instituted  the  suits  they  signed  the  bonds  given  to 
PKiNciPAL  86^"^^  ^'^®  costs  as  sureties.  The  costs  which 
aymerH-^y  ^ere  taxed  to  defendants  in  the  actions  belonged 
iaont^ac-°"  to  the  clerk  and  the  marshal.  Plaintiffs  drew 
rin?iimi:  their  draft  on  defendants  for  the  amount  of  the 
lent.  costs,  and  delivered  it  to  the  clerk,  who  credited 

le  amount  on  his  books,  and  paid  the  marshal  the  amount  of 
le  costs  coming  to  him.  The  draft  was  duly  presented  to 
jfendants  for  payment,  but  they  refused  to  pay  it,  and  it  was 
rotested,  and  notice  thereof  was  given  to  plaintiffs,  but  they 
id  not  paid  the  amount  of  the  draft.  The  district  court 
istructed  the  jury  that  upon  these  facts  defendants  were  lia- 
ie  to  plaintiffs  for  the  amount  of  said  costs.  Defendants 
isign  the  giving  of  this  instruction  as  error.  It  is  urged 
lat  plaintiffs'  liability  for  said  costs  was  as  surety  on  the 
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bonds,  and  that  they  can  have  no  claim  on  def'"'"'^"'"*"  ^^^  ^^^ 

amount  until  they  have  paid  it.     It  is  certain 

principal  becomes  liable  to  the  surety  for  the 

debt  only  when  the  latter  has  paid  it.     But  t 

plaintiff  to  the  clerk  of  their  draft  for  the 

costs  was,  in  effect,  a  payment  of  the  debt. 

undertook  that  they  would  pay  the  draft  if  de 

refuse  upon  demand  to  pay  it,  and  they  were  ( 

such  refusal.     This  undertaking  was  entirely 

their  agreement  in  the  bond,  and  operated  as  i 

that  agreement.     The  clerk  accepted  the  drafi 

the  costs,  and  the  liability  of  the  defendant 

them  for  the  amount  is  not  different  from  whj 

been  if  the  payment  had  been  made  in  monej 

Other  questions  are  argued  by  counsel,  bi 
essary  to  consider  them  on  this  appeal. 

For  the  error  in  overruling  the  motion  for  ( 
judgment  will  be  reversed,  and  the  cause  ren 


Hoyt  v.  Hoyt. 


Practice:  pleadings  indefinite:  instructions 
EVIDENCE.  Where  the  x>etition  was  so  loosely  draiK 
any  issue  clearly,  but  defendant  did  not  assail  it  by  n 

.  and  the  parties  agreed  in  trying  the  case  as  though  i 
raised  by  the  pleadings,  the  couit  properly  instructed 
ance  with  that  theory. 

Parties:  interest  op  plaintiff  in  subject  oi 

IHICATERIAL    TO    DEFENDANT:    ESTOPPEL.      Plaint 

indebted  to  defendant,  and  he  gave  defendant  an  oi 
on  which  defendant  drew  the  money.  Plaintiff  claii 
in  B.'s  hands,  which  was  paid  to  defendant  under  tl 
and  that  it  was  simply  loaned  to  defendant;  and  8b( 
both  80  testified.  Defendant,  however,  claimed  and 
a  payment  to  him  to  apply  on  the  indebtedness  of  p 
Held  that,  the  i'mua  and  the  testimony    being  si 
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acting  the  jury  that,  if  they  foand  that  the  defendant 
3ney  as  a  loan,  their  verdict  shoald  be  for  plaintiff, 
immaterial  whether  plaintiff  *8  title  to  the  money  was 
her  husband  or  not,  since  he  was  estopped  by  his  testi- 
itins:  her  title  as  against  the  defendant. 

%l  from  Greene  District  Court. 

Friday,  April  23. 

light  this  action  to  recover  a  sum  of  money 
5  defendant  received  on  an  order  which  she 
L.  There  was  a  verdict  and  judgment  for 
endant  appeals. 

s  and  McDuffie  <b  Howard^  for  appellant 
zer^  for  appellee. 

e  undisputed  facts  are  that  prior  to  the  sev- 
►ruarj,  1881,  defendant  and  Stephen  Hoyt 
3  husband)  were  engaged  in  business  as  part- 
ate  the  partnership  was  dissolved,  and  the 
contract  of  settlement.  Bj  this  contract, 
to  pay  the  debts  of  the  firm,  and  Stephen 
»ay  to  defendant  certain  amounts  which  he 
n  the  firm  during  the  existence  of  the  part- 
5  twenty-eighth  of  February,  Stephen  Hoyt 
idantan  order  drawn  by  himself  on  Brooks 
■or  $400,  on  which  defendant  received  the 
Bf  and  her  husband  testified  that  the  fund  in 
>oks  &  Baumhover  against  which  this  order 
ged  to  her,  and  Stephen  Hoyt  testified  that 
as  a  loan  of  that  amount  of  money  to  defend- 
1  to  meet  certain  of  the  firm  debts  which 
pressed  for  collection.  Defendant  testified 
IS  given  him  by  Stephen  Hoyt  as  a  payment 
^hich,  by  the  terms  of  the  contract  of  settle- 
reed  to  pay  him. 
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The  district  court  gave  the 
jury:  ''The  claim  made  by  the 
to  M.  A.  Hoyt  $400  in  the  ore 
ver,  and  the  burden  rests  with  I 
ance  of  the  evidence  that  she  di( 
If  vou  believe  from  the  evidence 
Stephen  Hoyt  to  procure  for  hin 
suance  of  such  request,  Stephe 
Hoyt  an  order  on  Brooks  &  B 
cured  the  money  as  such  loan, 
the  money  so  loaned,  with  inte 
and  Stephen  Hoyt,  who  testified 
fund  80  drawn  upon  in  the  han 
in  fact  belonged  to  plaintiff,  and 
is  not  material  to  M.  A.  Hoyt, 
money  as  a  loan,  whether  plai 
money  was  good  or  not  as  bet\^ 
And  in  another  instruction  the 
order  was  given  to  defendant  by 
on  the  debt  which  he  was  owing 
received  by  defendant,  plaintiff  c 
as  between  her  and  her  husband 
was  drawn  belonged  to  her.  D 
of  the  instruction  which  is  quot< 

It  is  first  insisted  that  there  U 

ander  which  the  court  was  wai 

jury  the  question  wl 

pleadings  In-    loan  by  plaintiff  to 
definite:  in-  .       , 

structians in     monev  received  on  tJ 

accord  with  *^ 

evidence,         the  petition  is  that  ] 

ant  an  order  on  Brooks  &  Baum 

received  the  money  thereon  and 

And  the  position  of  counsel  is 

defendant  with  having  converted 

having  received  it  as  a  loan.     T 

drawn.     It  does  not  technically  ( 

VOL.  LXVIII— 45. 
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version  of  the  money.  If  it  had  been  assailed  by  motion, 
plaintiff  would  doubtless  have  been  required  to  make  a  more 
specific  statement  of  her  cause  of  action,  ot  possibly  it  coald 
have  been  assailed  by  demurrer,  or  by  motion  in  arrest  of 
judgment.  But,  as  defendant  did  not  question  the  sufficiency 
of  its  allegations  by  motion  or  demurrer,  he  must  now  be 
held  to  have  waived  the  question.  The  evidence  introdnced 
by  the  parties,  and  which  was  admitted  without  objection, 
showed  clearly  enough  that  the  question  in  dispute  between 
them  was  whether  the  transaction  was  a  loan  to  defendant  of 
$400,  or  a  payment  of  that  amount  on  the  debt  which  Stephen 
Hoyt  was  owing  him.  As  the  parties  had  themselves  tried 
the  case  on  the  theory  that  this  was  the  issue  presented  by 
the  pleadings,  the  court  was  clearly  right  in  submitting  the 
question  to  the  jury. 

Another  objection  urged  is  to  that  portion  of  the  instruc- 
tion which  told  the  jury  that  if  defendant  received  the  money 
as  a  loan  it  was  not  material  to  him  whether,  as 
interest  of*      between  plaintiff  and  her  husband,  her  title  to 

plaiatiir  in  *  r«i 

subject  of        the  monev  loaned  was  ffood  or  not.     There  was 

suit ;  ques-  •'  ^ 

ria"todefeiu"i-  s^'^®  evidence  which  tended  to  prove  that  the 
ant -.estoppel,  j^oney  in  fact  belonged  to  Stephen  Hoyt.  The 
money  in  the  hands  of  Brooks  &  B.iuinhover  was  the  price 
of  certain  grain  which  liad  been  raised  on  a  farm  belonging 
to  plaintiff.  But  there  was  some  evidence  that  it  had  been 
raised  by  Stephen  Hoyt,  and  the  money  in  the  hands  oi 
Brooks  &  Baumhover  stood  to  his  credit.  Counsel  contend 
that  if  it  in  fact  belonged  to  him  plaintiff  was  not  entitled 
to  recover,  and  that  defendant  had  the  right  to  have  that 
question  passed  upon  by  the  jury,  but  that  this  clause  of  the 
instruction  expressly  withdrew  it  from  their  consideration. 
The  doctrine  of  the  instruction  is  that,  as  Stephen  Hoyt  had 
testified  on  the  trial  that  the  money  belonged  to  plaintiff,  he 
would  be  estopped  in  the  future  from  asserting  any  claim  to 
it  as  against  defendant,  and  for  that  reason  it  was  immaterial 
to  defendant  whether  as  between  plaintiff  and  her  husband 
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tions  held  by  this  court  void  for  uncertainty  failed  to  direct 
inquiry  for  the  identification  of  the  property,  by  omitting  to 
show  in  whom  the  possession  of  the  property  was  wheu  the 
mortgage  was  executed,  or  gave  no  means  of  identification, 
further  than  the  bare  statement  of  the  species  of  the  prop- 
erty or  its  kind,  with  marks  that  could  as  well  apply  to  other 
property.  See  Hayes  v.  Wilcox,  61  Iowa,  7Z2;  Muir  v, 
Blake,  57  Id.,  662.  Where  the  description  of  the  property 
in  controversy  differs  from  the  description  in  the  mortgage, 
and  no  other  means  of  identification  are  shown,  the  property 
is  not  bound  thereby.  Ivina  v.  Hines,  45  Iowa,  73;  Row- 
ley V.  Bartholemew,  37  Id.,  374.  As  to  suflBciency  of  a 
description  of  property  conveyed  in  a  chattel  mortgage,  see 
Yant  V,  Harvey,  55  Iowa,  421.  In  our  opinion,  the  descrip- 
tion of  the  property  contained  in  the  mortgage  is  suiBcient 

III.  Counsel  for  defendant  insist  that  the  description  is 
insuflicient,  for  the  reason  that  it  fails  to  show  the  "Z(xn«" 
of  the  property,  using  the  word  employed  by 
counsel  to  express  the  thought.  Without  deter- 
mining that  it  is  necssary  to  the  validity  of  the  description 
that  the  place  where  it  was  when  the  mortgage  was  executed 
should  appear  in  the  instrument,  such  objection  cannot  be 
urged  in  this  case;  for,  as  we  have  pointed  out,  it  is  clearly 
shown  that  the  property,  when  mortgaged,  was  in  Hardin 
county.  This  sufficiently  complies  with  the  rule  urged  by 
defendant's  counsel.  But  the  Hocits^^  of  the  property, using 
counsel's  language,  did  not  appear  in  the  mortgage  involved 
in  Smith  v.  McLean,  supra. 

lY.  Counsel  insist  that,  as  the  petition  does  not  allege 
that  the  property  was  in  the  possession  of  the  mortgagor, 
a.  PLKADixo:  the  third  ground  of  the  demurrer  was  well  taken, 
bibit.  '  There  are  two  ready  answers  to  this  position:  (1) 
The  mortgage  is  made  an  exhibit  to  the  petition,  and  is  a 
part  thereof.  Whatever  is  contained  or  properly  recited  in 
it  is  regarded  as  averred  in  the  petition,  (2)  The  third  count 
in  the  demurrer  is  based  upon   the  ground   that  the  facts 
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MUler  T.  Baena  Yista  County. 

6  Milchristj  for  appellant. 

?r  and  £d.  E.  Duffie^  for  appellee. 

[.  The  questions  certified  by  the  judge  of  the 
are  as  follows:  "(1)  Is  a  county  liable  for  the 
yment  of  services  rendered  by  an  attorney 
►pointed  by  the  judge  of  the  circuit  coart  to 
ifend  in  habeas  corpus  proceedings  brought  by 
irties  restrained  of  their  liberty  on  a  criminal 
large  before  him?  (2)  Is  a  county  liable  in 
m  such  appointment  was  made  on  account  of 
strict  attorney,  who  could  not  reasonably  be 
igh  he  was  never  notified  of  the  hearing,  nor 
d  place  thereof?  (3)  Is  a  couuty  liable  for  the 
attorney  appointed  by  the  judge,  under  the  cir- 
d  for  the  purposes  set  out  in  the  two  foregoing 
3re  it  is  not  shown  what  the  result  of  the  hear- 
that  any  judgment  of  any  kind  was  rendered? 
udge  of  the  circuit  court  power  to  appoint  a 
ay  under  the  facts  hereinbefore  stated?" 
;atute  requires  the  district  attorney  to  appear 
in  habeas  corpus  proceedings.  Code,  §  205. 
le  court  or  officer  issuing  the  writ  is  required 
cause  him  to  be  notified  thereof,  and  of  the 
\  where  it  is  returnable.  Code,  §  3459.  Under 
e  district  attorney  is  the  representative  of  the 
?  corpiis  cases,  and  as  such  may  control  them 
its  of  his  authority  and  duty.  The  statute  has 
o  other  person  to  take  his  place,  and  has  given 
authority  to  appoint  one  in  cases  of  this  kind. 
when  the  district  attorney  does  not  appear,  aft(;T 
)tified  as  the  law  requires,  and  has  made  no  pro- 
discharge  of  his  duty  by  another,  the  court,  or 
he  exercise  of  his  inherent  powers,  may  appoint 
mother   member  of  the  bar  to  discharge  his 
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building  was  erected  was  t 

Under  these  admissions  ar 

required  to  prove  any  fact 

judgment,  and  no  fact  wa 

of  recovery.     The  ruling 

motion  for  judgment  was 

II.     We  think,  howeve 

foreclosing  the  lien  on  the 

».MKCHAxic'8  sale,  and  in  en 

^.^:tr^'lr  it  from  the  lo 

llXtte'Lie    that  the  lot  ui 

of  building.  .  | 

was  the  prope 
The  mechanic's  lien  therel 
the  building,  (see  sections 
chapter  8,  tit.  14,  McClaii 
right  to  have  the  whole  pi 
the  debt.  By  the  sale  of 
from  the  premises,  as  pro^ 
redeem  from  the  sale  won 
prior  lien  upon  the  land, 
division  4  of  section  9  of 
building  alone  for  the  sati 
mechanic's  lien,  and  to  pr 
ises.  But  it  does  not  app 
was  such  prior  lien,  and,  i 
fact,  the  judgment  should 
lot  as  well  as  on  the  build 
the  real  estate  in  satisfact 
There  is  no  assignment 
as  to  the  correctness  of  tl 
4.PRACTICK  court.  Butv 
ISSrrequita.  necessary.     T 

ble  cause  :ap-  .1^  «^«^^i  :„ 

peal  from  the  appeal  IS 

Judgment  on  .         .^ 

pleadings:  CirCUlt  COUrt. 
assignment 

of  error.         admissions  an 
the  CAUse  is  here  triable  d 
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ification.  Trial  by  jury,  verdict  for  plaintiflE^  and  ju 
The  defendant  appeals. 

Fred.  Qilman^  for  appellant. 
Dey  (&  Thompson^  for  appellee. 

Seevebs,  J. — ^T.  Thirty-six  errors  are  assigned, 
will  only  consider  such  as  are  pressed  by  counsel 
ment.  It  is  somewhat  difficult  to  ascertain  the  preci 
in  some  instances  relied  on,  but  we  understand  cc 
complain  of  the  action  of  the  court  in  striking  out  a 
of  the  answer  pleading  mitigating  circumstances. 
was  more  than  one  motion  of  this  character  which 
tained,  and  amended  pleadings  filed.  We  shall  o 
aider  the  last  motion,  for  two  reasons:  Because — 1 
filing  an  amendment  after  the  prior  motions  had  I 
tained,  the  error,  if  one  was  committed,  was  waiv 
second^  substantially,  the  last  motion  presents  the  sai 
tion  as  did  those  which  had  previously  been  sustains 

It  is  claimed,  as  we  understand  counsel,  that  sect! 
of  the  Code  provides  a  new  rule  by  which  the  sufficle 
1.  slandkr:     plea  in  mitin:ation  is  to  be  tested.     Thii 

pleas  in  miti-   ^  .  °  .  . 

icatiDn :  nUe     true  in  matters  of  mere  form,  but  no  c 

not  changed  ' 

by  Code  thereby  made  in  matters  of  substance. 

to  say,  the  same  matters  only  can  now  be  pleaded  ir 
tion  which  are  recognized  to  be  such  by  law,  indspe 
the  Code. 

For  the  purpose  of  determining  the  question  pres 
counsel,  it  may  be  assumed  that  the  words  spoke 
2. :mit-    defendant   imputed    that   the   plaintiff 

alatements       uuchastc   character.     The  defendant  pi 

upon  undis-  .^.      ^.  /.     ^i  .         i  .  i 

closed  author-  mitiffation    01    this   charo^e,   in   substar 

Ityof  others:      ,       °  ,  ^  ' 

evidence.         that  there  were   a   great   many   reports 
neighborhood  where   the   plaintiff  resided,    which 
defendant's  knowledge,  that  the  plaintiff  was  a  w 
unchaste  character,  and  that  it  had  been  reported  to 
Vol.  LXVIIl— 46 
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the  plaintiff  had  been  gailtj  of  speoific  acts  and  condact, 
which  were  set  out,  which  tended  to  show  that  she  was  of 
unchaste  character;  and  that  he,  without  malice,  repeated 
such  reports.  But  it  was  not  pleaded  that  the  defendant 
gave  his  authority,  or  even  stated  that  he  had  been  so 
informed  when  he  spoke  the  words.  We  understand  the 
rule  to  be  that  when  the  libel  does  not,  on  the  face  of  it,  pur- 
port to  be  derived  from  any  one,  but  is  stated  as  of  the  wit- 
ness' own  knowledge,  then  evidence  is  wholly  inadmissible  to 
show  that  it  was  copied  from  a  newspaper,  or  communicated 
by  a  correspondent.  Odgers,  Lib.  &  Sland,  303.  "Partic- 
ular acts  or  instances  of  misconduct  cannot  be  proved,  nor 
rumors  and  reports,  unless  they  are  so  general  and  prevalent 
that  they  have  affected  the  general  character."  3  Suth.  Dam., 
67d'j  JP'orshee  V.  AbramSy  2  Iowa,  571;  FUher  v.  Twe^  iO 
Id.,  479;  Fountain  v.  West,  23  Id.,  9. 

II.  Substantially  the  only  argument  made  in  support  of 
many  of  the  errors  assigned  consists  of  a  restatement  of  the 
8.  PRACTicR     assignment.     The  practice  is    that   such  errors 

court?^errors  ^^'^  °^^  ^®  Considered.  If  counsel  are  unable  or 
musf  be  ar-  Unwilling  to  suggest  cogent  reasons  in  support 
^^^  '  of  an  alleged  erri^or,  it  is  asking  too  much  of  the 

court  that  it  assume  the  duty  of  counsel,  and  in  fact,  become 
such,  to  the  extent  of  searching  for  reasons  to  sustain  a  given 
proposition.  Smith  v.  Hickenbottom,  57  Iowa,  737;  Ga^- 
sady  V,  Spofford,  Id.,  237;  MeKeever  v,  Jenks^  59  Id.,  300. 
We  have,  however,  examined  with  some  care  the  several 
objections  made  to  the  admission  of  evidence,  and  we  are 
clearly  of  the  opinion  that  none  of  them  are  well  taken. 

III.  The  only  objections  to  the  instructions  are  to  the 
sixth  and  seventh  paragraphs  of  the  charge.  These  para- 
4.  IN8TRU0-      graphs  correctly  state  the  issues  presented  in  the 

sues  without     pleadiuffs  in  mitigation,  but,  as  the  defendant  did 

evUUnce:  ^  °  .1  .  ^        i. 

pany  raUinjr    not  introduce  any  evidence  in  support  of  sncn 

issues  cannot  •'  •  *^'- 

complain.  issue,  it  is  claimed  that  the  court  erred  in  so 
jtatiug  what  had  been  so  pleaded.      That  matters  in  miti- 


Digitized  by 


Google 


^frWW" 


APR 


gatioa  had  been  pleade 
the  court  was  jastified  ii 
at  least,  has  no  reason 
the  matter  pleaded,  bnt 

Lastly,  it  is  urged  ths 
are  not  prepared  to  so  l 

The  judgment  of  the 


1.  Chattel  Mortgage:  dbs 

were  described  as  followe 
1,1^;  one  bay  mare,  nine 
in  connection  with  a  proy 
hands  of  the  mortgagor, 
ties.    (Compare  Smith  v,  1 

2.  — — :  CROPS  TO  BE  UAI8I 

futore  is  valid,  and  it  i 
existence,  and  imparts  noi 
gage.  Seharfenburg  v.  B 
lowed  in  principle. 

Appeal  from  C 

Fr] 

AonoN  of  replevin, 
diet  for  plaintiff.     Defec 
appear  in  the  opinion. 

Blythe  (b  Markley^  f 

Olass  ib  Hughes^  for 

Beoe,  J. — I.     Plaintii 
in  question  under  a  chat 
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Wlieeler  y.  Becker. 

Defendant,  who  is  a  constable,  levied  upon  it,  on 
execution  issaed  on  a  jadgment  in  favor  of 
another  creditor.  The  questions  arising  in  the 
olve  the  sufficiency  of  the  mortgage  to  bind  the  prop- 
rhe  mortgage  described  the  property  in  controversy  in 
owing  language:  "One  bay  horse,  seven  years  old, 
1,150;  one  bay  mare,  nine  years  old,  weight  1,250; 
*  "  and  "  all  crops  to  be  grown  or  raised  "  by  the 
for,  in  1884,  on  certain  land  described  according  to 
gressional  surveys.  The  property  replevied  is  the 
lleged  to  be  covered  by  the  foregoing  description,  and 
Ity  of  oats  in  the  stack  and  shock.  The  mortgage 
that  until  default  in  the  payment  of  the  debt  secured, 
Bmoval  of  the  property,  it  "  shall  remain  in  the  pos- 
:>{  said  Mott." 

Oounsel  for  defendant  maintain  that  the  mortgage 
bind  the  property,  for  the  reason  that  it  is  void  for 
nty  and  insufficiency  of  description.  The  instrument 
declares  that  the  property  is  in  possession  of  the 
^or.  The  specific  description  given,  with  the  further 
jvn  by  the  mortgage  that  the  property  is  in  possession 
lortgagor,  is  sufficiently  certain,  and  the  mortgage 
e  property.  This  position  is  strictly  in  accord  with 
.  McLean^  24  Iowa,  322,  and  numerous  cases  decided 
jourt  following  that  decision. 

Oounsel  further  contend  that  the  mortgage  does  not 
3  oats  sown  and  raised  after  its  execution,  for  the 
op3  reason  that  it  is  not  competent  to  convey  by 
^'  mortgage  crops  to  be  raised  in  the  future  by  the 
or.  This  court  has  held  tliat  a  chattel  mortgage 
g  that  aftQr-acquired  property  shall  be  transferred 
is  valid,  and  such  property,  upon  its  acquisition, 
subject  thereto.  Scharfenhurg  v.  Bishop^  35  Iowa, 
wn  V,  Allerij  Id.,  306;  Stephens  v.  Pence,  56  Id., 
bis  doctrine  must  be  regarded  as  the  settled  rule  of 
3.     Oounsel  for  defendant  object  to  the  rule  for  the 


Digitized  by 


Google 


p^^ 


APKIL  TERM,  1886. 


Wheeler  y.  Becker. 


reason  that,  as  the  property  was  not  in  existence  at  th 
the  mortgage  was  executed,  the  registry  which  is  inten 
take  the  place  of  possession  in  imparting  notice  could 
effective,  as  possession  was  impossible,  the  goods  being 
esse.  But  it  does  not  follow  that  the  mortgage  would 
effective  and  attach  to  the  property  when  it  did  con 
existence,  and  would  not  then  impart  notice  of  the  i 
brance.  The  case  is  not  wholly  unlike  the  conveyance  ( 
by  a  deed  of  warranty  in  which  the  grantor  has  no  titl 
he  afterwards  acquires  the  title,  the  land  will  pass  un< 
prior  deed.  So,  in  this  case,  while  there  was  nothing 
which  the  mortgage  could  operate  at  the  time  of  its 
tion,  it  did  attach  to  the  property  when  it  came  into 
ence. 

The  case  of  a  mortgage  upon  future  crops,  it  ha 
suggested,  may  possibly  be  distinguished  from  Sch 
hurg  V,  Bishop^  supra^  by  the  consideration  that  a  stc 
goods  was  conveyed  by  the  mortgage  in  that  case,  and 
additions  thereto  were^  covered  by  the  express  langu 
the  instrument.  See  Muir  v.  Blake^  57  Iowa,  662. 
suggested  that,  "  as  the  stock  of  goods  is  in  the  natu 
continuing  entity,"  the  mortgage  attaching  thereto 
continue  though  parts  of  the  entity  should  be  changed, 
this  view  is  readily  answered  by  the  consideration  tl 
mortgage  in  that  case,  as  well  as  in  this,  was  intended 
did  actually  attach  to  the  separate  articles  described  an 
veyed,  and  that  the  term  "  stock  of  goods"  was  used 
case  as  a  description  of  the  property  conveyed.  I 
opinion,  it  is  impossible  to  distinguish  these  cases 
foregoing  discussion  disposes  of  all  questions  in  the  c 

The  judgment  of  the  district  court  must  be 

Affir 
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1.  Libel:  evidskob  of  public  ation:  letter  nr  germak.    Id  order  to 

prove  the  publication  of  a  libel  contained  in  a  letter  written  in  the  Ger- 
man lan^age,  it  mnst  bt  shown  that  it  was  read  by  some  one,  other  than 
the  plaintiff,  who  understood  the  German  language. 

2.  Praotioe  in  Supreme  Court:  evidence:  defectitb  abstract. 

Where  appellant's  abstract  purports  to  contain  all  the  evidence,  it  will 
be  taken  as  true,  unless  the  appellee  not  only  denies  it,  but  in  an 
amended  abstract  sets  out  the  evidence  which  he  claims  has  been  omit- 
ted. 

8.  Libel:  charge  of  labcent:  ettdence  in  jxraxiFiCATioif.  Itwu 
not  larceny  for  plaintiff,  while  acting  as  housekeeper  for  her  uncle,  (the 
defendant,)  who  was  a  widower,  to  give  away  to  a  poor  woman,  partly 
as  compensation  for  services  and  partly  in  charity,  some  outgrown  chil- 
drens*  clothing,  where  it  was  done  openly:  and  evidence  of  such  giving 
held  not  to  show  a  justification  for  a  charge  of  larceny  in  an  action  for 
libel. 

4. :  PLEADING  facts  IN  MITIGATION:  ISSUE.    While,  in  one  sense, 

facts  pleaded  in  mitigation  in  an  action  for  libel  do  not  oonstitate  a 
defense,  yet,  since  under  Code,  §  26^2,  such  facts  must  be  pleaded  in 
order  to  entitle  defendant  to  introduce  evidence  of  them«  the  plea  mast 
be  regarded  as  tendering  an  issue  which  the  court  should  present  to  the 
jury. 

5.  :  words  actionable  per  se:  extrinsic  evidence  of  maucb. 

In  a  libel  suit  founded  on  words  actionable  p^r  se,  evidence  tending  to 
show  that  the  words  were  privileged  tended  also  to  show  that  they  were 
spoken  without  malice,  and  in  such  case  it  was  proper  to  allow  plaintiff 
in  rebutting  to  show  malice  by  extrinsic  evidence,  such  as  by  letten 
written  to  her  by  defendant. 

Appeal  from  Franklin  Circuit  Cawrk 
Feidat,  Apbil  28. 

This  action  was  brought  bj  tho  plaintiff,  Minnie  Mieloni, 
to  recover  damages  alleged  to  have  been  sustained  by  reason 
of  defamatory  words  spoken  by  the  defendant,  and  also  dam- 
ages alleged  to  have  been  sustained  by  reason  of  defamatory 
words  published  in  writing  by  the  defendant.  There  was  a 
trial  to  a  jury,  and  a  verdict  was  rendered  for  $1,250.    Jadg- 
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ment  baviDg  been  rendered  upc 
appeals. 

NagU  (6  Birdsallj  for  appel 

Taylor  ck  JEvanSj  for  appelk 

Adams,  Oh.  J.— I.     The  def 
the  plaintiff's  husband  a  letter 
1.  LtBRL:         which  he  stated  sa 
publication:    Stolen  all  our  bedd 

fetter  in  Ger-    . .  ,  .         ,         , .  , 

man.  ticking,  toweling,  gl 

*         *         *         I  lay  my  dam 

was  no  direct  evidence  that  the 

person  to  whom  it  was  written, 

the  hands  of  his  brother,  and  v 

plaintiff.     Whether  tlie  husban 

the  German  language  does  not  j 

dence  that  the  letter,  prior  to  tl 

plaintiff's  possession,  was  seen  I 

If  it  was  in  fact  not  read  by  an 

plaintiff's  character  was  not  in 

insists  that  there  was  no  eviden 

alleged  libel,  and  asked  the  com 

effect.     The  court  refused  the  ii 

assigned  as  error.     The  plaint 

recovery  of  damages  by  reason 

that  the  letter  was  read  by  8om( 

but  she  insists  that  there  is  enoi 

tion  that  it  was.     Besides,  she  i 

that  all  the  evidence  introduced 

ant's  abstract.     TJp( 

^eoun^ewi-      ^^7  ^^^^  ^'^®  defends 

f^"we^"      tain  all  the  eviden 

strad;.  denies  that  it  does, 

denial.     If  evidence  was  omitt 

only  remedy  was  to  set  it  out  ii 
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idence  of  publication  relied  npon  is  the  mailing  of 
'.  It  is  insisted  that  this  is  sa£Scient.  Language 
ound  in  Starkie,  Sland.  &  Lib.,  §  532,  which  might 
mpport  the  plaintiff's  position,  but  we  have  to  say 
hink  it  applicable  only  to  a  case  where  the  letter  is 
Q  the  English  language.  In  Kiene  v.  Huffy  1  Iowa, 
libelous  letter  was  written  in  the  Grerman  language 
3n  in  Switzerland.  It  was  said  that  it  was  necessary 
Lould  appear  that  the  letter  was  read  and  understood* 
one  to  whom  it  came  in  Switzerland,  to  entitle  the 
to  recover  damage  for  publication  there.  We  are 
>inion,  then,  that  the  evidence  failed  to  show  a  pub- 
and  that  the  instruction  asked  should  have  been 
[so  that  the  fifth  instruction  given,  based  upon  the 
on  that  there  was  evidence^  of  publication,  should 
been  given. 

'he  defendant  complains  that  the  court  failed  to  set 
\  instructions  one  of  the  issues  in  the  case,  to-wit, 
made  by  a  plea  of  justification  of  the  words  spoken, 
itiff  denies  that  there  is  such  plea.  The  plaintiff 
lough  pleaded  a  justification  of  the  words  written, 
her  he  pleaded  a  justification  of  the  words  spoken 
^ar.  We  do  not  I'egard  it  as  necessary,  however,  to 
e  the  question  raised,  because,  if  there  shall  be 
:rial  the  defendant  will  probably  amend  and  frame 
ings  in  such  a  way  as  to  remove  all  doubt. 
The  defendant  asked  an  instruction  in  these  words: 
find  from  the  evidence  that  the  plaintiff,  without  the 

knowledge  or  consent  of  the  defendant,  took  any 
I-    of  his  property,  and  gave  it  to  other  persons, 

with  intent  that  they  should  appropriate  it  to 

I  use,  and  that  they  did  so  appropriate  it,  she  would 

of  larceny,  and  cannot  recover  in  this  action,  and 

iict  should  be  for  the  defendant"     The  court  refused 

be  instruction,  and  the  defendant  assigns  the  refusal 

Tbe  evidence  shows  that  the  plaintiff  is  a  niece  of 
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the  defendant,  and  lived  for  many  years  in  his  fi 
housekeeper,  during  which  time  he  was  a  wido 
she  was  thus  acting  in  the  capacity  of  housekeej 
a  poor  woman  in  the  neighborhood  a  small  quai 
grown  childrens'  clothing.  The  woman  had  rei 
assistance  in  the  defendant's  family,  and  the  ( 
given  partly  in  compensation,  and  partly  as  an  a 
The  court  instructed  the  jury,  in  substance 
a  gift,  under  the  circumstances,  if  made  openlj 
constitute  larceny.  In  this  it  appears  to  us  th 
did  not  err,  and,  if  not,  it  follows  that  the  instr 
was  properly  refused.  It  is  true  that  an  cmplc 
have,  by  virtue  of  his  employment,  any  implied 
give  away  his  employer's  property.  Possibly  i 
in  doing  what  she  did,  was  guilty  of  a  wrong, 
liable  for  the  value  of  the  articles  given  away,  1 
very  clear  that  she  was  not  guilty  of  a  felonious 
doubtless  assumed  that  what  she  did  would  be  n 
no  consequence  by  the  defendant,  or  would  be 
his  feelings  and  wishes. 

IV.     The  defendant  pleaded  certain  facts  whi 
to  be  considered  in  mitigation  of  damages.     Th 

^ that,  while  the  plaintiff  was  living  i 

filSitigitSill  certain  articles  of  household  goods 
^"®-  that  when  the  plaintiff  left  she  took 

large  box  and  trunk,  and  that  he  was  credibly  ii 
she  took  with  her  the  missing  household  gooc 
pleaded  some  other  facts  of  the  same  character 
to  show  that  the  defendant  had  some  ground  to 
the  plaintiff  stole  his  goods;  and  he  averred  tha 
Bon  to  believe  and  did  believe  that  she  stole  his  < 
spoke  and  wrote  what  he  did  without  malice.  [ 
its  instructions  to  the  jury,  though  referring  to 
ings,  did  not  refer  to  this,  and  so  the  defendant 
the  court  did  not  state  all  the  issues  to  the  jury 
-its  omission  in  this  respect  as  error.     The  defe 
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ter  V.  Chicago,  R.  I.  ds  P.  Ry  Co.;,  46  Iowa,  399,  in 
3  it  was  held  that,  if  the  trial  court  undertakes  to 
S6ues,  it  must  do  so  fully.  The  plaintiff  contends 
pleaded  in  mitigation  do  not  constitute  a  defense, 
to  them,  there  is  no  issue  within  the  meaning  ofl 
To  this  we  have  to  say  that  while,  in  one  sense,- 
led  in  mitigation  do  not  constitute  a  defense,  yet 
>ur  Code,  section  2682,  facts  relied  upon  for  raiti- 
ist  be  pleaded  to  entitle  the  defendant  to  introduce 
►f  them,  it  appears  to  us  that  we  ought  to  regard 
8  tendering  an  issue. 

d  by  the  plaintiff,  however,  that  under  the  eighth 
1  given  the  jury  must  have  found  adversely  to  the 
upon  the  facts  pleaded  in  mitigation,  and  so  the 
if  error,  was  without  prejudice.  But  the  eighth 
1  given  pertained  to  matters  set  up  for  the  purpose 
g  that  the  words  were  privileged,  and  that  the 
iras  not  entitled  to  recover  anything.  The  finding 
^,  therefore,  that  the  words  were  not  privileged,  was 
ling  that  the  facts  pleaded  in  mitigation  did  not 

I  difficult  question  arises  when  we  come  to  consider 
be  facts  pleaded  in  mitigation  were  of  such  kind 
were  entitled  to  be  considered  in  mitigation.  The 
e   pleaded   for   the  purpose  of  showing  that  the 

had  reasonable  ground  to  believe  that  the  facts 
id  written  were  true.  In  Houghton  v.  Field,  2 
1,  it  was  held  that  such  evidence  is  not  admissible. 

J.,  said:  *'The  damages  in  an  action  of  slander 
measured  by  the  injury  caused  by  the  words  spoken, 
y  the  moral  culpability  of  the  speaker.'*  Where  a 
ites  as  true,  to  the  injury  of  another,  what  he  does 

to  be  true,  but  what  he  only  supposes  to  be  true, 
lanifestly  some  reason  for  holding,  if  what  he  stated 
3,  that  he  should  not  be  allowed  to  show  the  ground 
^position  in  mitigation.     But  upon  this  point  there 
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is  a  conflict  in  the  decisions,  and,  as  the  queg 

raised  below,  nor  argued  by  counsel  in  this  co 

is  not  necessary  to  determine  it,  we  omit  to  do 

must  be  reversed  for  other  reasons.     If  there  si 

trial,  and  the  plaintiff's  counsel  shall  see  tit  to  r 

tion,  it  will  doubtless  be  argued  upon  both  s 

learning  and  ability  characteristic  of  the  couns 

V.     The    court    admitted    in    evidence    C( 

addressed   to  the  plaintiff  herself,  about   the 

alleged  slander  and  libel.     These  1 

words  action-  the  plaintiff  of  stealing,  and   coc 

able  perse:  *^  °' 

deace^df  ^^^"   abusi  ve  and  shameful  language.    Be 
™a"<»-  to  the  plaintiff,  they  do  not  constii 

course,  and  do  not  afford  independent  grounds 
ery  of  damages.  They  were  introduced  merelj 
pose  of  showing  the  malice  of  the  defendant, 
were  admissible  even  for  that  purpose  the  wrii 
difficulty  in  determining.  The  words  spoken  t 
written  were  actionable  per  se,  and  implied 
proof  of  the  words  the  plaintiff  proved  malice 
some  doubt  in  the  writer's  mind  whether  othe 
malice  was  admissible,  unless  the  defendant  ii 
dence  tending  to  disprove  malice,  as  that  thi 
privileged.  But  upon  this  point  there  appears 
flict  in  the  decisions,  and  in  the  view  which  w 
case  we  do  not  find  it  necessary  to  determine  i1 
The  defendant  pleaded  certain  facts  as  shoN 
words  were  privileged,  and,  while  we  have  s( 
regard  to  the  sufficiency  of  the  plea,  it  seems 
regarded  both  by  the  court  and  the  plaintiff 
sufficient,  and  evidence  was  admitted  under 
then,  was  tried  upon  the  theory  that  there  v 
dence  properly  in  the  case  tending  to  show  tl 
were  privileged.  Such  evidence,  of  course,  up 
npon  which  the  case  was  tried,  tended  to  she 
malice.     Now,  the  defendant  having  relied  up 
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7.  Husband  and  Wife:  personal  injury  to  wife:  rec< 
LOSS  OF  Ti^B.  A  married  woman  engaged  in  the  ordinary 
housewife,  and  not  in  any  independent  employment,  cannot 
lofi8  of  time  occasioned  by  a  personal  injury.  Tuitle  v.  Chic 
P.  R'tf  Co.,  42  Iowa,  518,  followed.  [Compare  Fleming  t 
Shenandoah,  67  Iowa,  505. — Rep.] 

Appeal  from  Butler  District  Court, 

FEroAY,  Apbil  23. 

Action  for  a  personal  injury.  There  was  a  trial 
and  verdict  and  judgment  were  rendered  for  the 
The  defendant  appeals. 

J.  M.  Hemingway  and  Gibson  cfe  Dawson^  for  a 

No  appearance  for  appellee. 

Adams,  Cit.  J. — The  plaintiff,  Lucinda  Nichols,  t 
age  on  the  defendant's  road  at  Waverly,  under  a  ticl 
entitled  her  to  be  carried  to  Duraont,  her  point  of 
tion.     On  arrival  at  tliat  point  the  cars  stopped, 
plaintiff  proceeded  to  alight.     While  in  the  act  of  i 
according  to  her  testimony,  the  cars  started,  and  shi 
received  the  injury  of  which  she  complains.     The 
showed  that  she  had  numerous  bundles  with  her, 
she  was  delayed  a  little  by  them  in  alighting,  and 
once  into  the  car  after  she  had  delivered  a  part  of 
dies  to  her  husband,  who  met  her  upon  the  platfor 
car. 

I.  Upon  the  trial  the  plaintiff's  husband  was  < 
as  a  witness,  and  was  asked  how  the  platform  at 
1  RAILROADS*  comparcd  in  height  with  the  platform  a 
aSnger^^vf? "  another  station  on  the  road,  and  was  al 
of  "pi^orra.^'  answer,  against  the  objection  of  the  d 
that  it  was  considerably  higher.  The  admission  of 
dence  is  assigned  as  error.  If  the  platform  was  \\\[ 
it  should  have  been,  and  the  height  contributed  to 
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-  alighting  safely,  under  the  circumstanced  shown,  it 
that  the  plaintift*  would  have  been  entitled  to  show 
Jt  as  bearing  upon  the  question  of  her  freedom  from 
atory  negligence;  but  we  are  not  able  to  see  how  the 
ct  that  the  platform  was  higher  than  the  one  at  AUi- 
1  material.  In  our  opinion,  the  evidence  should  not 
sen  admitted. 

One  HelgersQn  was  introduced  as  a  witness  by  the 
,nt,  and,  after  testifying  that  he  was  a  railroad  agent, 

and  was  on  the  same  train  with  the  plaintiff, 

op-  engaged  in  paying  off  the  employes  of  the  com- 
pany, he  was  asked  to  state,  if  he  knew  from  ob- 
m,  experience,  and  information  derived  from  other 
>  the  usual  lengtU  of  time  which  a  passenger  train 
:  a  station  the  size  of  Dumont.  This  question  was 
ired,  and  the  defendant  assigns  the  ruling  as  error, 
fendant  contended  that  the  train  stopped  the  usual 
id  that  the  conductor  gave  the  signal  to  start  when 
intiff  was  not  in  sight,  and  when  he  had  no  reason  to 
i  that  she  had  yet  to  alight.  If  there  was  a  customary 
iring  which  trains  in  general,  including  the  one  in 
n,  stop  at  such  a  station,  we  think  it  was^  competent 
defendant  to  show  it  as  the  foundation  for  showing 
3  stoppage  of  this  train  previous  to  the  accident  was 
customary  duration;  but  the  question  asked  does  not 
to  us  to  be  quite  broad  enough,  and  we  think  it  was 
y  disallowed. 

The  defendant  asked  an  instruction  in  these  words: 
u   find    the   train    had    started    before   the  plaintiff 

.  alighted,  and  she,  attempting  to  get  off  after  the 

mi"  train  had  started,  was  injured,  then  you  will  find 
'"'  for  the  defendant."  The  court  refused  the 
tion,  and  the  defendant  assigns  the  refusal  as  error, 
dence  tends  strongly  to  show  that  the  plaintiff  had 
led  one  step  from  the  platform  of  the  car,  and  was 
o  descend  another  step,  when  the  train  started.    If 
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'  the  moment,  they  are  not  necessarily  to  be  charged 
Bgligence  if  they  do  not  do  the  right  thing.  Bnt, 
r  this  may  be,  we  do  not  think  that  the  defendant  has 
mnd  to  complain  of  the  instruction. 
The  defendant  asked  an  instruction  in  these  words: 
u  find  from  the  evidence  that  the  plaintiff  contributed 
re.  to  her  injury  by  carelessly  stepping  down  between 
'^^'  the  car  and  the  platform,  she  cannot  recover/' 
The  court  refused  the  instruction,  and  the  defend- 
igns  the  refusal  as  error.  In  our  opinion,  the  court 
i  err.  It  may  be  conceded  that  the  instruction  is  cor- 
it  it  had  been  substantially  covered  by  an  instruction 
The  court  had  already  instructed  the  jury  that 
9  the  plaintiff  can  recover  she  must  show  that  the 

was  caused  by  the  negligence  of  the  defendant's 
es,  and  also  that  she  was  at  the  time  in  the  exercise  of. 
ible  and  ordinary  care  to  avoid  the  injury." 

The  court  instructed  the  jury  that  the  plaintiff  was 
1  to  recover  for  reasonable  expense  incurred  in  nursing, 
must  It  is  objected  by  the  defendant  that  there  is  no 
!.  evidence  that  any  such  expense  was  incurred  by 
d  we  have  to  say  that  we  think  that  this  is  so.  In  our 
1,  the  court  should  not  have  given  an  instruction  upon 
lory  that  there  was  such  evidence. 
.  The  court  instructed  the  jury  that  the  plaintiff  was 
1  to  recover  for  loss  of  time  occasioned  by  the  injury. 
The  evidence  showed  that  the  plaintiff  was  a  raar- 
:per-  ried  woman,  and  engaged  in  the  ordinary  duties 
oM°o£  ^^  ^  housewife,  and  not  in  any  independent 
employment.     It  is  objected  by   the  defendant 

was  the  right  of  the  plaintiff's  husband,  if  of  any 

recover  for  such  loss  of  time,  and  not  the  right  of  the 
ff.  If  the  question  were  an  open  one,  the  writer  of 
pinion  would  be  inclined  to  think  that  a  married 
I,  capable  of  earning  money,  should,  in  all  cases  of  an 
ible  injury  to  her  person,  be  allowed  to  recover  for  loss 
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of  time  resulting  from  a  disability  caused  by  the 
it  was  expressly  held  otherwise  in  Tattle  v,  Chi 
P.  Ry  Co.^  42  Iowa,  518.  Such  being  the  doci 
court,  the  instruction  cannot  be  sustained. 


Stone  v.  The  Hawkeye  Ins.  Co. 

Fire  Insurance :  false  statements  in  applicatk 
BOLiciTiNa  agent:  defeat  of  policy.  Tiie  applii 
plaintiff  for  the  poUcy  in  question  provided  that  the 
made  therein  should  be  regarded  as  warranties  by  him; 
tion  was  filled  out  by  the  defendant's  soliciting  agent,  s 
write  the  answers  to  the  questions  as  they  were  inade  I 
plaintiff  was  ignorant  of  that  fact.  Held  that  a  recovei 
ooold  not  be  defeated  on  the  ground  that  the  answers  so 
by  the  agent  were  not  true. 

:  EXCESSIVE    CLAIH  FOR  LOSS:    DEFEAT  O^  POLI 

sued  on  provided  that  if  "there  appears  any  *  * 
an  amount  raore  than  is  legally  due,  the  claimants  sh 
from  all  benefit  imder  this  policy."  //e/rf  that  an^ove 
Ices  by  plaintiff  would  not  defeat  his  recovery,  in  the  abi 
ing  that  it  was  made  with  a  fraudulent  intent. 

:  FALSE  STATEMENTS  IN  APPLICATION:  KNOWLEI 

COMPANY  BOUND  BY.  If  defendant  had  knowledge,  i 
the  premium  and  issued  the  policy  in  suit,  that  the  stal 
the  application  as  warranties  were  not  true,  it  must  be  i 
ing  waived  said  warranties;  and  it  is  bound  by  whateve 
Bolidting  agent  had  when  he  took  the  application. 


4.  :   arson:   good  character  of  insured:    evi 

action  on  a  fire  insurance  policy,  where  the  answer  char 
occurred  by  the  willful  act  or  procurement  of  the  insured 
good  character  of  the  insured  for  honesty  was  not  adm 
presumption  that  he  was  not  guilty  of  arson. 

5.  New  Trial :  motion  for  after  motion  for  judgmi 

VERDICT.  Where  a  motion  for  a  judgment  upon  speci; 
withstanding  the  general  verdict,  has  been  overruled,  a  i 
trial  may  properly  be  filed,  provided  it  is  done  within 
the  verdict  is  returned.    Nixon  v,  Downey,  49  Iowa,  16( 
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r>peal  from   Van  Buren  Disi/rict  Court. 

Friday,   April  23. 

)n  a  fire  insurance  policy.     Verdict  and  judgment 
r.     Defendant  appeals. 

cj&  Day^  for  appellant. 

Voric  cfe  Browriy  for  appellee. 

. — The  property  covered  by  the  insurance  was  a 
3neral  merchandise  contained  in  a  frame  building 
Mount  Sterling,  Van  Buren  county.  During  the 
)olicy  the  building,  and  the  greater  portion  of  the 
ained  in  it,  were  destroyed  by  fire.  The  policy 
on  an  application  taken  by  a  soliciting  agent  of 
a  copy  of  which  was  indorsed  on  the  policy.  One 
Isions  of  the  application  is  as  follows :  "  The  appli- 
;  that  each  of  the  foregoing  answers,  statements 
ons  are  true,  and  a  warranty  on  his  part;  and  that 
ig  of  this  risk,  and  the  issuing  of  a  policy  of  insur- 
n,  by  the  company,  is  to  be  based  solely  upon  this 
"  It  was  also  stated  in  the  application  that  the 
.  which  the  goods  were  situated  was  insured  for 
that  the  average  value  of  the  stock  carried  by 
LS  $4,500,  and  that  the  last  account  of  stock  was 
ly,  1882,  (some  eighteen  months  before  the  appli- 
made,)  and  that  the  stock  invoiced  at  that  time 
efendant  alleges  that  each  of  these  statements  was 
as  willfully  and  fraudulently  made,  and  by  reason 
policy  never  went  into  force  and  eflfect.  It  was 
in  the  application  that  all  of  the  exposures  within 
the  building  containing  the  goods  were  correctly 
I  plat  which  accompanied  the  application;  and  it 
y  defendant  that  this  representation  was  false, 
jre  were  a  number  of  exposures  within  100  feet  of 
ig  which  were  not  shown  upon  the  plat. 
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The  policy  contains  the  following  provision:  '< 
there  appear  any  fraud,  or  attempt  to  defraud,  or  fa 
or  declaration,  or  claim  for  an  amount  more  than  is 
due  or  legally  entitled  to,  or  that  the  fire  shall  have  hi 
by  the  procurement,  willful  act,  means  or  connivance 
insured  or  claimants,  he,  she  or  they  shall  be  exclude 
all  benefit  under  this  policy,  and  the  company  releasi 
lutely  from  all  liability  thereunder."  In  his  proofs 
plaintiff  represents  that  the  goods  in  the  building  at  t 
of  the  loss  were,  according  to  his  belief,  of  the  value  of 
and  that  all  except  $227.94  worth  was  destroyed, 
ant  alleges  that  this  representation  was  fals^,  and  w; 
with  a  fraudulent  intent,  and  that  the  goods  destroy 
of  much  less  value  than  represented  in  said  proofs,  a 
plaintiff  made  claim  for  an  amount  largely  in  excess 
amount  actually  due  under  the  policy.  It  is  also 
that  the  fire  which  destroyed  the  insured  property  c 
by  the  willful  act,  procurement  or  connivance  of  plai: 

It  is  alleged  in  the  petition  that  the  survey  and  n 
ments  set  out  in  the  plat  which  accompanied  the  apf 
were  made  by  the  agent,  also  that  he  made  said  plat,  i 
full  knowledge,  from  a  personal  examination  of  the  ^ 
at  the  time  he  took  the  application,  of  the  condition 
property,  also  that  he  received  the  premium  with  this 
edge,  and  transmitted  it  to  the  company,  and  that  it  i 
and  retained  the  same,  and  accepted  the  applicat 
issued  the  policy  thereon;  and  plaintiff  claims  that  d( 
is  estopped  by  these  facts  from  now  asserting  that  th 
ares  within  100  feet  of  said  building  were  difterent  frc 
is  shown  by  said  plat.  He  also  alleges  that  the  age 
out  the  application,  and  that,  when  plaintiff  was  a 
him  whether  the  building  was  insured,  he  answered 
did  not  have  positive  information  on  the  subject,  bu 
that  he  thought  it  was  insured  for  $800,  and  that  h€ 
knowledge,  when  he  signed  the  application,  or  v 
received  the  policy,  that  the  agent  had  not  written  hii 
to  &aid  question  as  he  gave  it. 
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tion  to  their  general  verdict,  the  jury  found  specially 
uilding  was  not  insured  when  the  application  was 
so  that  plaintiff  was  not  prevented  by  any  fraud  or 
n  ascertaining  the  contents  of  the  application  when 

it.  They  also  found  that  the  value  of  the  goods 
was  but  §2,091.99,  and  that  plaintiff  represented  in 
of  loss  tliat  the  value  of  the  goods  destroyed  by  the 
1,680.07  greater  than  their  value  actually  was.  On 
ial  findings  defendant  moved  for  judgment  in  its 
withstanding  the  general  verdict,  and  the  overruling 
ition  is  assigned  as  error. 
J  district  court  instructed  the  jury,   in  effect,  that 

right  of    recovery  on  the  policy  would  not  be 

defeated  by  the  false  statement  in  the  application 
^  as  to  the  insurance  on  the  building,  if  that  state- 
^  ment  was  written  in  the  application  by  defendant's 
.  soliciting  agent  without  plaintiff's  knowledge, 
and  plaintiff  had  made  truthful  answers  to  such 
as  were  asked  him  by  the  agent  concerning  the 
on  said  building;  and  it  is  conceded  that  the  evi- 
;itied  the  jury  in  finding  that  the  statement  was 

the  application  by  the  agent  without  plaintiff's 
t,  and  that  the  latter  answered  truthfully  that  he 
le  building  was  insured  for  $800,  but  that  he  had 
3  information  on  the  subject.  We  are  of  theopin- 
e  instruction  is  correct,  and  that  the  plaintiff's  right 
on  the  policy  is  not  defeated  by  the  special  find- 
le  building  was  not  insured.  The  agent,  in  what- 
id  about  the  preparation  of  the  application,  acted 
ncipal,  the  insurance  company.  He  was  empow- 
t  to  prepare  such  applications  for  persons  desiring 

and  to  forward  the  same  to  it.  He  wrote  the 
1  in  c^uestion  in  the  performance  of  the  dnties 
incy;  and,  if  the  company  was  deceived  or  misled 
;atement  in  the  application  that  the  building 
ed,  this   was   in   consequence  of  the  negligent  or 
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wrongful  manner  in  whic 

employment,  and  it  is  coc 

settled  principles  of  the 

wrong  should  be  visited  u] 

plaintiif,  who  was  guilty 

Wood,  Ins.,  §  384;  Mall 

Co.,  25  Conn.,  465.     It  r 

plain  tiflf  agreed  that  the 

should  be  regarded  as  wai 

that  agreement  in  the  beli 

in  the  application  the  ven 

agent  was  empowered  by 

and  acted  under  that  auth< 

not  charged  with  the  duty 

taken.     He  had  the  right 

would  be  manifestly  unjui 

lutely  by  a  statement  whi< 

the  application  by  defends 

there  when  he  consented  1 

II.     We  are  also  of  the 

recovery  is  not  necessari 

that  in  makini 
2. :  ex-  ^ 

fS?il^.''d1?  the  value  of  tl 
featofpoucy.  of  the  policy  i 

or  attempt  to  defraud,  or  i 
an  amount  more  than  is  L 
claimants  shall  be  exclude 
and  the  company  released 
under."  Under  this  prov 
from  liability  by  any  ove 
insured  with  intent  to  def 
was  made  honestly  and  in 
the  effect  to  exclude  the  c 
policy.  The  special  iindi 
'an  overestimate  of  his  los 
the  jury  that  this  was  doii 
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^as  done  with  such  intent  was  a  question  of  fact  which  was 
)perly  submitted  to  the  jury,  and  by  their  general  verdict 
svas  determined  adversely  to  defendant.  The  overestimate, 
is  true,  appears  to  have  been  quite  large,  but  it  may  have 
m  honestly  made,  and,  if  so,  it  will  not  defeat  plaintiff's 
;ht  to  recover  for  the  loss  actually  sustained.  The  court 
mot  say,  as  matter  of  law,  that  it  was  not  so  made, 
ood,  Ins.,  §  429.  As  the  facts  specially  found  by  the  jury 
not,  either  alone  or  when  taken  in  connection  with  those 
[nittedin  the  pleadings,  defeat  plaintiflf's  right  to  recover, 
J  motion  for  judgment  notwithstanding  the  general  verdict 
s  rightly  overruled. 

III.     The  district  court  instructed  the  jury  that  if  the 

'endant  had  knowledge  when  it  received  the  premium  and 

issued    the  policy,   of  the  facts  constituting  the 

36  state-      breaches  of  the  warranties  by    plaintiff,   it  would 

nislnap-  •'      '^  ' 

f)wiedgeof  ^®  regarded  as  having  waived  said  warranties, 
ly'^bouiid  *°^  ^^^^^  ^*  ^^^  agent  who  took  plaintiff's  appli- 
cation for  the  insurance  was  authorized  to  receive 
i  forward  applications  and  to  deliver  policies,  and  collect 
i  transmit  premiums,  the  company  was  bound  by  whatever 
Dwledge  he  possessed  when  the  application  was  taken;  and 
le  made  a  survey  of  the  premises  when  he  took  the  appli- 
ion,  and  measured  the  distance  between  tlie  building  and 
)  adjacent  exposures,  and  had  full  knowledge  of  the  situa- 
n  of  the  property  and  the  surroundings,  defendant  was 
imd  by  this  knowledge,  and  would  be  held  to  have  waived 
f  mistakes  or  inaccuracies  in  the  measurements,  or  in  the 
;itals  of  the  plat  which  accompanied  the  application.  The 
-^ing  of  these  instructions  is  assigned  as  error.  The 
tructions,  however,  are  in  accord  with  the  holding  of  this 
irt  in  Jordaji  v.  State  Ins,  Co,j  04  Iowa,  216;  Boetch^ 
Uawkeye  Ins.  Co,^  47  Id.,  253;  Miller  v.  Mutual  Ben, 
s.  Co.,  31  Id.,  216;  Williams  v.  Niagara  Ins,  Co.,  50  Id., 
1;  Eggleston  v.  Council  Bluffs  Ins,  Co.j  65  Id.,  308. 
ly.     The  court  gave  the  following  instruction:    "Evidence 
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of  the  good  characte 
4. .  ar-     introduc 

son:  ffood  •  j 

charawtei  of    evidence 

Insured:  evl-     ,      ,,    . 
dence.  trutn  18. 

fire  a  good  characte 
said  fact  in  connects 
the  question  as  to  w 
ing.  So,  if  you  fin 
good  at  that  time,  tl 
nection  with  the  oth 
dence  is  not  set  out 
the  recital  in  the  i 
former  good  charact 
is  correct.  If,  unde 
dence  could  arise  un 
liave  his  former  good 
mining  the  question 
on  the  state  of  the  i 
favor  of  the  correctn 
of  evidence  did  aris 
civil  actions  unquesti 
the  parties  is  not  in^ 
ing  it  is  not  admissi 
the  general  rule.  Ii 
of  a  party  is  the  ven 
dence  with  referenc 
tions  of  the  exceptioi 
criminal  conversatioi 
of  actions  that  the  g 
or  daughter  is  involv 
and  evidence  of  the 
admitted.  The  pres 
the  principle  of  this 
is  that  the  fire  whi( 
occasioned  by  the  wi 
plaintiff.     Ooncedinc 
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ng  burned  the  property  with  intent  to  injure  the 
rhich,  under  our  statute,  (Code,  §  3888,)  is  a  felony, 
mnot  be  said  that  his  character  for  honesty  was 
in  the  issue.  His  right  of  recovery  did  not  depend 
est  ion  whether  his  character  was  good  or  bad.  If 
tion  should  be  proven,  his  reputation  for  honesty 
would  be  injuriously  affected.  But  so  would  that 
ler  party  against  whom  a  charge  of  gross  fraud  or 
lould  be  established  in  the  course  of  a  civil  litigation. 
>f  this  character  are  often  investigated  in  the  civil 
t  it  has  not  generally  been  supposed  that  the  general 
of  the  parties  was  involved  in  the  issues  out  of  which 
es  arose. 

)laintiff  was  being  tried  on  indictment  for  the  offense 
1  the  allegation,  he  would  be  entitled  to  give  evi- 
lis  former  good  character,  and  have  it  considered  by 
n  determining  the  question  of  his  guilt;  and  it  has 
3  been  held  in  civil  actions,  where  the  party  was 
^ith  gross  fraud  or  depravity  upon  circumstances 
lat  evidence  of  uniform  integrity  and  good  character 
sible  for  the  purpose  of  rebutting  any  unfavorable 
or  presumption  which  might  arise  from  thecircura- 
3ven.  See  Riian  v,  Perry^  3  Caines,  120.  But  we 
rule  established  by  the  authorities  is  the  other  way. 
.  Ev.,  758;  Whart.  Ev.,  §  47;  Ilamphreijv,  Eumph- 
in.,  116;  Pratt  v,  Andrews,  4  N.  Y.,  493 ;  Uoughtal- 
oiihouse,  1  Iowa,  530;  Gough  v.  St.  John,  16  Wend., 
nldtv.  Insurance  Co,,  1  Gray,  529;  Greenl.  Ev., 
See,  also.  Bays  v.  Herring,  5 1  Iowa,  286.  We 
refore,  that  the  district  court  erred  in  giving  said 
as. 

lintiff  insists,  however,  that,  by  filing  its  motion  for 
notwithstanding  the  general  verdict,  defendant 
waived  the  right  to  file  a  motion  for  new  trial, 
and  hence  that  the  question  as  to  the  correctness 
'  of  said  instruction  cannot  now  be  considered. 
Nixon  V,  Downey,  49  Iowa,  166,  is  relied  on  as 
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BHstaining  this  position.  In  that  case  the  apf 
the  order  sustaining  a  motion  for  judgment  oi 
findings,  notwithstanding  the  general  verdict. 
a  new  trial  was  also  filed  at  the  same  time  tl 
judgment  was  filed,  upon  which  the  district  c( 
order.  The  order  appealed  from  was  reversed,  ar 
that  the  two  motions  were  inconsistent,  and 
regarded  as  pending  at  the  same  time;  and  that 
on  the  one,  the  partj  should  be  regarded  as  h 
the  other;  and  that,  as  the  time  within  which 
new  trial  might  be  filed  had  expired  when  ' 
reversed,  he  was  not  then  entitled  to  have  the  mo 
trial  considered.  The  present  case  is  very  di 
facts.  The  motion  for  a  new  trial  was  filed  a 
ruling  of  the  motion  for  judgment,  and  was  filed 
days  after  the  verdict  was  returned.  The  right 
not  waived. 

For  the  error  pointed  out  the  judgment  wil 
and  the  cause  remanded  for  a  new  trial. 


Hahn  v.  Milleb. 


Former  Adjudioation :  rule  stated  and  appli 
ment  of  a  court  of  competent  jarisdiction  is  conclusive  1 
ties  upon  all  questions  directly  involved  in  the  issue  an 
tennined  by  it.  According^ly,  where  plaintiff,  in  a  form 
defendant,  sought  to  recover  on  account  of  the  obstruct 
natural  water-course,  and  one  of  the  necessary  questi 
was  whether  the  alleged  water-course  was  really  such,  i 
of  law  or  ^nly  a  way  of  escape  for  surface  water,  and 
eral  verdict  for  defendant,  and  judgment  accordingly,  h 
an  abjudication  of  that  question  against  plaintiff,  and  t 
maintain  another  action  aor-iinst  defendant  for  the  ob 
tame  alleged  water-course,  though  in  the  new  action  he 
obslruction  had  been  made  wider  and  higher. 


Digitized  by 


Google 


SUPREME  COURT  OF  IOWA, 

Hahn  ▼•  Miller. 

— :  QUESTION  OF  LAW  OR  FACT.  If  there  is  a qaestion  as  to  whether 
9  facts  involved  ia  a  former  suit  are  the  sajie  as  those  involved  in  a 
nding  case,  it  should  be  submitted  to  the  jury;  but  where  there  is  no 
ipute  about  the  identity  of  the  facts,  the  question  whether  the  jad^ 
mt  in  the  former  case  is  a  bar  to  the  pending  action  is  one  for  the 
art. 

Appeal  from  Mvsoatme  OirouU  Oourt. 

Fbiday,  Afbil  23. 

TioN  for  the  abatement  of  a  nuisance,  and  for  the  reooT- 
f  damages  caused  thereby.  The  defendant  answered 
he  matters  alleged  in  the  petition  had  been  adjudicated 
former  action  between  the  parties.  The  verdict  and 
aent  were  for  defendant.     Plaintiff  appeals. 

G.  Gloud  and  Rlchmarij  Buck  <&  Russellj  for  appellant 

Carskaddan  and  Brannan^  Jayne  dk  Hoffman^  for 
lee. 

ED,  J. — Plaintiff  and  defendant  are  the  owners  ofadjoin- 

arms,  plaintiff's  farm  being  situated  east  of  the  one 

owned  by  defendant.     The  alleged  nuisance  con- 

\^^}^A  '  sists  of  an  embankment  erected  and  maintained 

ituted. 

plied  ^y  defendant  near  the  line  between  the  two  farms, 
tiff  claims  that  this  embankment  obstructs  a  water- 
3  through  which  the  waters  from  certain  living  springs, 
I  arise  east  of  his  farm,  and  that  which  overflows  in  wet 
IS  from  certain  marshes  and  sloughs,  also  lying  east  of 
rm,  and  the  shed  or  surface  water  from  a  large  scope  of 
ry,  flow;  and  that  it  causes  the  waters  which  otherwise 
i  pass  off  through  said  water-course  to  flow  back  npon 
nd,  greatly  injuring  the  same,  and  rendering  it  unfit  for 
atlon.  It  is  alleged  in  the  petition  that  such  water- 
9  had  existed  for  more  than  ten  years  prior  to  tlic  twen- 
day  of  December,  1S7S,  and  that  the  waters  had  flowed 
erruptedly  through  it,  and  that  it  passed  througli  both 
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of  said  farms;  also  that 
to  a  dam  or  embankm( 
taiiied,  had  erected  aa  ei 
for  a  portion  of  the  di 
an  amendment  to  the  pe 
it  is  alleged  that  since  t 
has  extended  said  embai 
The  action  was  comment 
The  judgment  relied  uj 
estoppel  was  rendered  a 
court  of  Muscatine  coui 
against  defendant. 

The- defendant,  on  the 
the  pleadings  in  the  for 
duced  on  the  trial,  and  t 
the  jury;  also  the  verdi 
raent  rendered  thereon, 
the  ownership  by  the  pa 
in  this  petition;  also  the 
through  the  lands  dascj 
twenty-lifth  of  Noveml 
water-course  by  erectinc 
same  at  the  point  where 
ingthe  two  farms;  and 
high  and  1^  feet  Ion 
caused  the  waters  of  th( 
land,  and  injure  the  san 
for  the  injury  thus  occai 
nuisance.  Tiie  answer  i 
allegations  «:J  the  petiti 
was  tried  on  its  merits^ 
for  the  defendant,  on  wl 
number  of  Ihe  witness^ 
trial  testified  on  their  cr 
ined  on  the  former  trial, 
the  same  allcircd  water- 
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Qt  action,  and  there  was  no  contradictory  evidence  on 
>oint.  There  was  evidence,  however,  which  tended  to 
that  the  embankment,  as  it  had  been  maintained  by  the 
dant  since  the  former  trial,  was  some  liigher  and  much 
r  than  it  was  at  that  time,  and  that  in  its  present  con- 
i  it  caused  more  of  plaintiff's  land  to  be  overflowed  than 
verflowed  while  the  embankment  was  maintained  in  the 
tion  in  which  it  was  before  the  former  trial.  The  cir- 
ourt  ruled  as  matter  of  law  that  plaintiff  was  estopped 
e  former  judgment  from  maintaining  the  action,  and  so 
icted  the  jury.  The  only  questions  arising  in  the  case 
\  to  the  correctness  of  this  ruling. 
B  general  rule  undoubtedly  is  that  the  judgment  of  a 
Btent  court  is  conclusive  between  the  parties  upon  all 
ions  directly  involved  in  the  issue  and  necessarily  deter- 
I  by  it.  Counsel  for  appellant  do  not  deny  that  this  is 
lie;  but  their  position  is  that  the  matters  upon  which 
;iff  seeks  relief  in  this  action  are  matters  arising  after 
stitution  of  the  former  suit,  which  were  neither  involved 
)  issues  in  that  suit,  nor  determined  by  the  judgment 
red  in  it.  They  say  that  the  relief  demanded  in  this 
L  is  against  the  injuries  occasioned  by  the  nuisance 
;ained  by  the  defendant  since  the  former  suit,  which  is 
ially  different  both  in  its  extent  and  effect  from  the  one 
ained  before  that  suit  was  instituted,  and  consequently 
►laintiff  is  not  barred  by  the  judgment  from  niaintain- 
n  action  for  relief  against  them.  We  are  of  the  opin- 
owever,  that  this  position  cannot  be  maintained, 
analysis  of  the  pleadings  in  the  two  cases  will  show, 
ink,  that  the  right  alleged  by  plaintiff  in  the  present 
,  and  for  the  violation  of  which  he  seeks  relief,  is  the 
right  which  he  asserted  in  the  former  action,  and  the 
f  of  which  he  complains  is  the  same  as  that  of  which  he 
lained  in  that  action.  He  complained  in  the  former 
that  the  embankment  which  defendant  had  erected 
icted  a  water-course,  and  caused  the  water  therein  to 
ow  his  land  to  his  iniury. 
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Tlie  answer  of  defendant  pat  in  issue  all  the  allej 
the  petition,  and  put  upon  plaintiff  the  burden  ol 
every  fact  material  to  his  right  of  recovery.  Undei 
he  was  required  to  prove  his  ownership  of  the  lar 
to  have  been  injured,  the  existence  of  the  allege 
course,  the  erection  by  defendant  of  the  einbanki 
that  it  caused  the  waters  of  the  stream  to  flow  hi 
and  injure  the  land;  and  the  instructions  of  the  co 
upon  the  trial  submitted  each  of  these  questions  tc 
for  their  determination.  If  the  verdict  of  the  jury 
special,  and  it  was  made  to  appear  by  the  record  th 
iff 's  failure  to  recover  was  owing  to  the  failure  to  p 
the  embankment  as  it  then  existed  had  the  effect  to 
water  to  overflow  his  land,  the  judgment  would  ] 
him  from  showing,  in  a  subsequent  action,  that, 
quently  maintained,  it  had  the  effect  to  cause  such 
SeeCorwin  v,  Wallace,  17  Iowa,  374;  Cromwell  v. 
94  U.  S.,  351.  But  the  verdict  and  judgment  wer 
and  upon  the  merits.  They  must  therefore  be  re 
an  adjudication  of  all  the  issues  in  the  case.  I^inc 
linger,  46  Iowa,  217.  The  judgment,  therefore,  de 
as  between  the  parties,  that  wl.at  plaintiff  claimed  y 
ural  water-course  had  no  existence  as  such,  but  thati 
which  accumulated  at  the  place  in  question  were  t 
face  waters,  and  that  defendant  had  the  lawful  right 
his  premises  against  the  same  by  the  means  employe 
for  that  purpose.  But  the  injury  complained  of  in 
ent  action,  and  against  which  plaintiff  demands  relii 
caused  by  the  flowing  back  of  the  water  upon  his 
by  this  same  means.  To  establish  his  right  of  re 
must  prove  the  same  facts  which  were  involved  in 
in  the  former  action.  The  same  evidence  which  wo 
lisli  his  rigl.t  of  recovery  in  this  action  would 
established  his  claim  in  the  former  cause,  and  then 
lible  test  as  to  whether  a  former  judgment  is  a 
inquire  whether  the  same  evidence  will  maintain 
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mt  and  the  former  action.  Freem.  Judgra.,  §  259.  It 
nake  no  diflference  that  the  embankment  as  now  main- 
id  has  the  efiFect  to  throw  back  on  plaintiff's  land  agreater 
tity  of  water  than  was  thrown  back  by  it  as  it  was  main- 
id  when  the  former  suit  was  instituted;  for  the  right  to 
ict  his  premises  by  the  means  employed  against  the 
rs  which  would  flow  upon  them  at  the  place  in  question 
eh,  as  we  have  seen,  is  one  of  the  rights  determined  by 
ndgment)  necessarily  implies  that  defendant  has  the  right 
otect  them  by  like  means  from  all  the  waters  which 
mulate  at  that  point.  ^ 

is  insisted,  however,  that  the  question  whether  the  mat- 
c5omplained  of  in  this  action  are  the  same  matters  of 
which  plaintiff  complained  in  the  former  action 
r°fact  was  one  of  fact,  to  be  determined  by  the  jury, 
that  the  court,  therefore,  erred  in  not  submitting  it  to 
jury  for  determination.  If  there  had  been  a  disputed 
tion  of  fact  in  the  case,  it,  of  course,  would  have  been 
ight  of  the  parties  to  have  it  passed  upon  by  the  jury, 
there  was  no  such  question.  When  the  evidence  was 
duced,  the  question  to  be  determined  was  as  to  the  legal 
t  of  a  state  of  facts,  concerning  which  there  was  no  con- 
and  it  was  the  province  of  the  court  to  determine  that 
tion. 

e  find  no  error  in  the  record,  and  the  judgment  will  be 

Affxbkcix 
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Obabell,  Adm'b,  v.  The  Wapello  Goal  Oo. 

1.  Mines  and  Mining ;  ckibiinal  statute:  interpretation 

tion  15,  chapter  202,  Laws  of  1880,  was  designed  to  prevent  in 
dlera  from  doing  the  things  therein  prohibited,  and  not  to 
employes  from  performing  duties  which  are  included  within  tl 
of  the  statute.  Accordingly,  it  is  not  unlawful  for  the  conduc 
train  of  cars  in  a  coal  mine  to  ride  thereon  in  the  performanc 
duty. 

2.  :    INJURY  TO   CONDUCTOR   OF  TRAIN:    NEGLIGENCE:    Qt 

FOR  JURY.  Plaintiff 's  intestate  was  killed  while  riding  on  t 
end  of  a  coal  car  in  a  mining  train  of  which  he  was  conductor 
evidence  was  conflicting  as  to  whether  he  chose  the  safest  place 
or  whether  he  was  guilty  of  contributory  negligence.  Held  tha 
properly  submitted  to  the  jury. 

&  :  — — :  WAIVER  OF  NEGLIGENCE.      Before  a  miner  can 

to  have  waived  defects  in  the  construction  of  the  mine  in  which 
employed  by  continuing  to  work  therein,  he  must  have  had  rea 
time  and  opportunity  to  become  acquainted  with  them,  and  wil 
bearing  upon  the  hazardts  of  his  employment. 

Appeal  from  Wapello  District  Oov/rt. 
Thursday,  April  23. 

AonoN  to  recover  damages  for  the  death  of  plaintiff' 
who  was  killed  in  the  coal  mine  of  the  defendant  becai] 
the  alleged  negligence  of  the  defendant.  Trial  by 
Yerdict  and  judgment  for  the  plaintiff.  The  defe 
appeals. 

MoNett  db  TisdaUj  for  appellant 
StUes  cfe  Beaman,  for  appellee. 

Sebvebs,  J. — There  was  an  entry  or  slope  into  the 
which  was  several  hundred  feet  in  length.  When  cars 
loaded  in  the  rooms,  they  were  drawn  by  mules  to  the 
and  from  six  to  ten  cars  were  then  hitche*\  togethe 
drawn  out  of  the  mine  to  the  dump  by  an  engine  locate 
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side  of  the  mine.  The  train,  when  so  made  up  and  hauled 
out,  was  known  as  the  '*  trip,"  and  the  person  in  charge  was 
called  the  conductor  of  the  trip.  At  the  time  the  plaintiff's 
son  was  killed  he  was  acting  as  such  conductor,  and  was  rid- 
ing on  the  front  car,  which  was  loaded  with  coal. 

I.  It  is  insisted  that  the  plaintiff  cannot  recover  because 
there  was,  at  the  time  of  the  accident,  a  statute  in  force 
L  MiKBs  and  which  prohibited  all  persons  from  riding  on  such 
Ina{*°tatute\"  cars,  and  making  it  a  misdemeanor  to  do  so.  The 
tioDf^*^^^"  statute  in  question  is  chapter  202  of  the  Acts  of 
the  Eighteenth  General  Assembly,  entitled  "An  act  to  regulate 
mines  and  mining."  It  provides  for  the  appointment  of  a 
state  mine  inspector,  and  defines  his  duties.  The  act  also 
provides  the  manner  of  opening  new  mines  and  operating 
those  in  existence,  and  its  primary  object  is  the  protection  of 
mines,  miners  and  operators.  Section  15  of  the  act  is  as  fol- 
lows: "  Any  miner,  workmen,  or  any  other  person,  who  shall 
knowingly  injure  or  interfere  with  any  air-course  or  brattice, 
or  obstruct  or  throw  open  doors,  or  disturb  any  part  of  the 
machinery,  or  disobey  any  order  given  in  carrying  out  the 
provisions  of  this  act,  or  ride  upon  a  loaded  car  or  wagon  in 
a  shaft  or  slope,  or  do  any  act  whereby  the  lives  and  health 
of  the  persons,  or  the  security  of  the  mines  and  machinery, 
is  endangered;  or  if  any  miner  or  person  employed  in  any 
mine  governed  by  the  provisions  of  this  act  shall  neglect  or 
refuse  to  securely  prop  or  support  the  roof  and  entries  under 
his  control,  or  neglect  or  refuse  to  obey  any  order  given  by  the 
superintendent  in  relation  to  the  security  of  the  mine  under 
his  charge  or  control, — every  such  person  shall  be  deemed 
guilty  of  a  misdemeanor,"  and  punished  as  prescribed  in  the 
statute. 

Counsel  for  the  appellant  contend  that  there  is  no  ambiguity 
in  the  statute,  and  that  the  deceased  clearly  comes  within  the 
language  of  it.  They  further  contend  that,  while  in  construing 
a  statute  the  intention  of  the  legislature  should  be  sought, 
yet  that  no  construction  can  be  adopted  which  conflicts  with, 
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or  renders  nugatory,  tb 
it,  used  to  express  the 
hand,  the  counsel  for  tl 
should  not  be  so  cons 
engaged  in  the  perform 
the  context  and  the  wh 
the  purpose  of  deterini 
It  appears  from  th 
accompanied  the  cars  w 
only  proper,  but  essenti 
track,  and  other  acciden 
duty  of  the  person  in  c 
could,  and  promptly  gi^ 
the  engine,  and  other  ei 
time  he  was  killed,  tl 
charge  of  such  duty,  as 
ent.  The  language  ol 
sive,  and  the  deceased 
does  not  conclusively  e« 
of  the  statute.  One  ol 
tion  of  statutes  is  to  se 
and  adopt  the  sense  wh 
ute  as  a  whole.  The  r 
alone,  may  be  entirely 
and  the  object  of  the 
only  be  ambiguity  in 
different  meaning  con 
proper  if  the  particular 
construction  is  that  a  ^ 
the  statute,  though  nc 
within  the  letter  is  not 
intention."  Potter's  I 
is  whether  it  was  the  ii 
the  decedent  was  in  t 
which  the  defendant  i 
punished  criminally  foi 
Vol.  LXVill- 
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person  who  distrubs  any  part  of  the  machinery  is 
)f  a  misdemeanor.  Does  this  apply  to  the  engineer 
ikes  necessary  repairs?  Clearly  not.  So  one  who 
ts  or  thows  open  doors  is  fjnilty  of  a  crime,  it  matters 
7  necessary  or  essential  it  may  have  been  to  do  so  for 
)ty  of  the  mine  or  miners.  Such  a  literal  construc- 
inot  be  adopted.  The  object  and  intent  of  the  stat- 
to  punish  the  intermeddler  for  doing  the  prohibited 
and  such  a  person,  for  the  purpose  of  this  case,  may 
iedcd  to  be  any  one,  although  he  may  be  a  miner 
r  employe,  who  does  that  which  it  was  not  his  duty  to 
;  may  be  conceded  that  any  employe  otlier  than  the 
or  of  the  trip  would  be  liable  to  the  penalty  pre- 
by  the  statute,  who  rides  on  a  loaded  car. 
isel  for  appellee  suggest  a  pertinent  inquiry.  Snp- 
itatute  made  it  a  misdemdanor  for  any  person  to  stand 
le  platform  of  a  car  forming  a  part  of  a  passenger 
awn  by  an  engine,  would  such  a  statute  embrace  and 
,  applicable  to  a  brakeman,  whose  duty  it  was  to  set 
ies,  and  who  therefore  must  necessarily  ride  on  the 
1  for  at  least  a  time?  We  are  clearly  of  the  opinion 
would  not,  and  yet  he  clearly  would  be  within  the 
f  the  statute.  Possibly  it  is  within  the  power  of  the 
ire  to  make  one  guilty  of  a  misdemeanor  when 
I  in  the  performance  of  a  necessary  duty,  but  in  such 
language  used  should  be  clear  and  undoubted,  and  such 
e  would  probably,  in  express  terms,  prohibit  the  per- 
*e  of  the  supposed  duty  in  a  particular  manner;  and 
well  be  supposed  that,  if  it  had  been  the  legislative 
:o  include  conductors  of  trips,  it  would  have  been  so 
express  terms. 

tatute  in  question  was  amended  by  tlie  enactment  of 
21  of  the  Acts  of  the  Twentieth  General  Assembly, 
tion  fifteen  thereof  is  substantially  indentical  with 
le  section  in  the  statute  we  have  been  considering* 
hat  it  therein  is  expressly  provided  that  it  shall  not 
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apply  to  the  "  conductor  in  charge  of 
for  the  appellant  contend  that  this  i 
interpretation  of  the  prior  statute, 
within  such  statute,  and,  on  the  oth< 
appellee  contend  that  the  subsequent 
that  the  latest  expression  of  the  lej 
the  use  of  appropriate  words  to  in 
prior  statute.  We  are  unable  to  se 
statute  is  of  controlling  importance, 
ciable  effect,  in  the  construction  of  th 

II.  The  deceased  was  riding  on  the 
in  so  doing  it  is  insisted  that  he  was 

_      utory  negligence  as  will  j 

ioctoro?"'  considering  this  questioi 
g^lce^^qifes"  that  the  instructions  are  ( 
tionforVry.    ^^  ^^^  substantially  asket 

law,  that  the  deceased  was  guilty  of  i 
prevent  a  recovery.  This  we  cannot 
flict  in  the  evidence  as  to  what  was  1 
the  conductor.  There  was  some  dang 
he  rode  on  either  end  of  the  train. 
^le  was  in  a  position  to  discover  at  1 
dents  more  readily  than  if  he  was  in 
this  was  a  question  for  the  jury,  inasm 
the  proper  place  for  the  conductor  to  ri 
is  true  as  to  the  negligence  of  the  defer 
elope.  The  precise  cause  of  the  accic 
the  evidence,  to  determine;  but  th< 
deceased  came  in  contact  with  the  to] 
and  was  thrown  on  the  track,  and 
crushed  him.  There  is  some  evidenc 
is  evidence  tending  to  show  that  t 
respects  improperly  constructed.  W 
dence  carefully,  and  are  forced  to  the 
for  the  jury  to  say  whether  the  defen 

III.  Objections  are  stated,  but  nc 
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Aliment,  to  certain  evidence  that  was  admitted,  to 
t    which  the  defendant  objected.      We  deem  it  suf- 
ficient to  say  that  we  do  not  think  any  of  the 
are  well  taken.      The  deceased  had  prior  to  the 
een  employed  in  the  mine.     His  particular  employ- 
to  drive  a  mule  used  in  hauling  loaded  cars  from 
to  the  slope.     Counsel  for  the  defendant  asked  a 
e  following  question:  '^  You   may  state  whether  it 
nore  skill,  or  different  skill,  to  conduct  a  train  of 
to  drive  a  mule  through  the  entries  of  the  mine." 
ion  to  this  question  was  correctly  sustained.      The 
ought  to  be  elicted  had,  in  our  opinion,  no  possible 
I  any  issue  in  the  case. 

he  fifth,  sixth  and  seventh  paragraphs  of  the 
I  objected  to.  We  do  not  deem  it  necessary  to  set 
them  out.  In  our  judgment  they  are  clearly  cor- 
rect. The  eighteenth  paragraph  of  the  charge  is 
"  The  fact  that  an  employe  knows,  or  could  know 
rcise  of  ordinary  care,  of  defects  in  the  appliances 
ch  he  works,  which  render  his  employment  or 
•e  than  ordinarily  hazardous,  or  increases  the  hazard,^ 
emains  in  the  employment  until  he  is  injured,  tends 
►ntributory  negligence,  but  is  not  conclusive  evi- 
."  The  latter  part  of  this  instruction  is  objected  to. 
iction  seems  to  confound  contributory  negligence 
T.  While  counsel  call  attention  to  this  fact,  they  do 
that  the  instruction  is  prejudicially  erroneous  in 
^t.  Their  contention  is  that  the  matters  stated  are 
evidence  of  waiver,  instead  of  simply  so  tending, 
rt  thought.  .  As  applied  to  the  uncontroverted  evi- 
lis  case,  we  are  unable  to  say  that  the  instruction 
ially  erroneous.  The  deceased  never  had  acted  as 
until  the  morning  he  was  killed.  He  had  not 
3  than  one  or  two  trips.  We  therefore  do  not 
it  should  be  conclusively  presumed  that  he  waived 
the  construction  of  the  slope.     At  least  some  period 
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of  the  time  must  be  given  for  observation,  and  \ 
reason  of  his  previous  employment  in  the  mine,  it  i 
presumed  that  he  had  a  general  knowledge  of  the 
of  the  slope  as  it  bore  on  his  employment,  it  does  r 
that  he  was  conversant  with  the  dangers  and  hazar 
a  conductor  would  incur  in  the  performance  of  hi 
We  are  of  the  opinion  that  the  instruction  is  cor 
that  the  judgment  of  the  district  court  must  be 

Afb 


Copper  v.  Dolvin. 

1.  Nuisance:  ovkrhanoino  eaves:  notice  to  abate.    T) 

defendant's  roof  projected  over  plaintiff's  lot,  and  over  a 
which  he  was  erectinpr-  Upon  request,  defendant  had  a  tin  e 
under  the  eaves  so  as  to  keep  the  water  from  falling  upon  tl 
the  wall  rose,  the  spout  was  found  to  be  in  the  way,  ant 
workmen  not  only  removed  the  spout,  but  cut  the  eaves  ba 
way  for  the  wall.  The  water  from  an  unusually  heavy  rai 
the  wall  and  caused  it  to  fall.  Held  that  a  formal  notice  frc 
to  defendant  of  the  removal  of  the  spout  was  not  necessary 
defendant  the  duty  to  make  other  provision  for  the  wate 
knowledge  of  the  fact,  no  matter  how  obtained,  was  sufficiei 

2.  : :  DUTY  TO  obviate  injury.    In  such  case  it 

duty  of  plaintiff  to  enter  upon  defendant's  building  after  th( 
removed,  and  make  the  repairs  necessary  to  keep  the  watei 
ning  upon  the  wall.  Simpson  v.  City  of  Keokuk  34  lowi 
tinguished. 

3.  Verdict:  inadequate  damages:  no  reliep  on  appeal. 

the  trial  court  might  have  been  justified  in  granting  a  new  i 
case  on  account  of  the  inadequacy  of  the  damages  found  b 
this  court  cannot  interfere  with  its  ruling  in  denying  a  new  i 

Appeal  from  Clay  District  Court. 
Friday,  Apbil  23. 

Action  for  the  recovery  of  damages  on  accou 
injury   to   a  building  belonging   to  plaintiff  caui 
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I,  by  water  which  fell  from  the  roof  of  defendant's 
\g  npon  plaintiff's  premises.  Verdict  and  judgment 
intiff.     Defendant  appeals* 

7.  RugheSj  for  appellant. 

her  df  Riohardsony  for  appellee. 

D,  J. — I.  Plaintiff  owns  the  north  half  and  defendant 
ith  half  of  a  lot  in  the  village  of  Spencer.  A  two- 
^^,  story  frame  building  was  situated  on  defendant's 
gjy^  half  of  the  lot,  the  eaves  of  which  projected  over 
the  line  between  it  and  plaintiff's  property, 
ff  commenced  the  erection  of  a  brick  building  on  his 
[,  and,  when  the  foundation  wall  was  constructed,  he 
ted  defendant  to  make  some  provision  for  preventing 
ter  which  would  fall  from  his  roof  from  falling  on  the 
Defendant  accordingly  caused  a  tin  spouting  to  be 
icted  under  the  eaves,  which  would  receive  the  water 
he  roof,  and  discharge  it  upon  the  roof  of  a  one-story 
>n  in  the  rear  of  the  building.  When  plaintiff's  wall 
ised  to  within  a  foot  or  two  of  this  S|X)uting,  it  was 
^red  that  it  hung  immediately  over  the  wall,  and  that 
rk  of  building  the  wall  could  not  be  finished  withont 
ng  it.  The  workmen  employed  on  plaintiff's  build- 
jordingly  removed  it.  They  also  sawed  off  the  eaves 
(udant's  building  to  within  a  quarter  of  an  inch  of  the 
the  wall  of  the  building.  A  few  days  after  this  was 
ind  before  any  other  provision  was  made  for  conveying 
ter  from  the  roof,  a  violent  rain-storm  occurred,  and 
ter  which  fell  from  the  roof  poured  upon  and  against 
ff 's  wall,  and  caused  it  to  fall,  and  it  is  for  this  injury 
aintiff  seeks  relief  in  this  action, 
district  court  instructed  the  jury  substantially  as  fol- 
[1)  If  the  eaves  and  trough  projected  over  or  upon 
ff 's  premises,  and  it  could  not  reasonably  have  been 
3d  from  plaintiff's  premises  so  as  to  leave  it  in  a  posi- 
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the  communication  to  him  of  the  notice  which  was 
\m  and  the  occurrence  of  the  injury  was  so  short  as 
d  no  reasonable  opportunity  for  doing  what  was 
I  of  him. 

reference  to  the  first  point  we  deem  it  sufficient  to 
the  question  whether  the  construction  of  a  gutter  in 
was  not  the  only  practicable  means  of  preventing 
5r  from  falling  upon  plaintiff's  building  fairly  arose 
Bise,  and  the  finding  of  the  jury  on  that  question  is 
lout  support  in  the  evidence,  and  under  the  rule  that 
lys  prevailed  here  we  will  not  disturb  the  finding, 
ce  of  the  removal  of  the  trough  was  ever  communi- 
>  defendant  by  plaintiff,  or  by  his  direction.  There 
lence,  however,  which  tended  to  prove  that  one  of 
kmen  who  removed  the  trough  informed  defendant 
lad  been  removed,  and  requested  him  to  make  the 
y  provision  for  preventing  the  water  from  falling  on 
*'s  wall.  It  is  contended  that  the  doctrine  of  the 
ions  is  that  a  notice  from  plaintiff  of  the  removal  of 
agh  was  required  before  the  defendant  would  be 
with  the  duty  of  making  other  provision  for  con- 
the  water  away  from  his  building,  and  that,  as  this 
aication  was  not  made  by  his  direction  or  request,  it 
be  regarded  as  a  notice  from  him.  But  we  think  this 
he  meaning  of  the  instructions.  Defendant 's  duty 
►remises  was  not  created  by  the  notice,  but  arose  ont 
act  that  his  building,  in  the  condition  in  which  it 
s,  created  a  nuisance.  He  knew  that,  unless  some 
n  was  made  to  prevent  it,  the  water  from  his  roof 
fall  upon  plaintiff's  premises,  and,  recognizing  his 
on  to  make  such  provision,  he  had  erected*  the  spout- 
ch,  so  long  as  it  could  be  maintained  in  the  position 
1  he  had  placed  it,  was  sufficient  for  that  purpose.  Sat 
rork  on  plaintiff's  wall  progressed  it  was  found  that 
iting  itself  was  a  nuisance,  and  that  the  wall  could 
completed  without  removing  it.    As  defendant,  when 
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he  erected  it,  had  done  all  that  then  seemed  to  be 
for  the  abatement  of  the  original  nuisance,  it  coulc 
erly  said,  as  was  done  in  the  instructions,  that  h( 
required  to  do  more  until  notified  that  it  had  beco 
sary  to  remove  it.  But  it  was  not  meant  by  t 
formal  notice  of  the  fact  must  have  been  served  upon 
that  would  be  required  in  order  to  impose  upon  hii 
of  abating  the  nuisance  was  that  he  be  informed  oi 
ence,  and  this  was  done  when  the  information  wa 
nicated  to  him  that  it  had  become  necessary  to  re 
spouting,  and  that  it  liad  been  removed.  And  t 
sense  in  which  the  term  "  notice  to  him  "  was  \u 
instructions,  and  it  was  doubtless  so  understood  by 
The  evidence  tended  to  show  that  the  informati 
removal  of  the  spouting  was  communicated  to  defe 
or  three  days  before  the  occurrence  of  the  injury, 
the  jury  to  say,  under  all  the  circumstances  of  the  cas 
he  miglit,  by  the  exercise  of  reasonable  diligence,  '. 
the  necessary  repairs  within  that  time;  and  we  car 
fere  with  their  finding  on  the  question. 
.  II.  The  district  court  refused  to  give  a  number  < 
tions  asked  by  defendant,  which  expressed  the  doc 
if  plaintiff  might,  by  the  exercise  of  ordinary  < 
avoided  the  consequence  of  defendant's  negligence 
might,  by  the  use  of  ordinary  efforts,  have  avoided 
he  could  not  recover.  This  doctrine  is  not  express 
instruction  given  by  the  court  on  its  own  mot 
refusal  of  the  court  to  give  these  instructions  is  ai 
error.  It  is  not  claimed  that  there  was  any  evic 
plaintiff  was  guilty  of  any  negligence  in  anythir 
done  upon  his  own  premises,  or  in  omitting  to  do 
which  was  essential  for  the  protection  of  the  pro] 
the  position  of  counsel  is  that,  as  the  removal  of 
was  his  own  act,  and  as  he  had  the  right  to  enter  up 
ant's  premises  for  the  purpose  of  abating  the  nu 
was  not  justified  in  waiting  for  defendant  to  make  i 
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oof,  but  that  it  was  his  datj  to  go  upon  the 
i  construct  the  necessary  gutter,  which  he  could 
y  a  slight  outlay  of  labor  and  money;  and  that, 
ited  to  do  this,  he  cannot  recover  for  the  injury 
Ited  from  the  failure  to  construct  such  gutter, 
rule  undoubtedly  is  that  one  cannot  recover  for 
hich  is  occasioned  by  the  wrong  of  another,  but 
ight  have  prevented  by  a  slight  expenditure  of 
ney.     This  rule  has  often  been  applied  by  this 

^on  V.  City  of  Keokuk^  34:  Iowa,  568,  it  was  held 
intiff  could  not  recover  for  an  injury  to  his  prop- 
was  occasioned  by  the  negligent  manner  in  which 
)f  the  city  had  constructed  the  gutters  and  drains 
ts  and  alleys,  for  the  reason  that,  by  a  slight 
of  labor  upon  his  lot,  he  might  have  prevented 
and  the  same  rule  was  applied  in  the  cases  cited 
ion,  and  in  other  cases  which  have  since  been 

:,  however,  that  the  facts  of  the  present  case  do 
within  the  operation  of  that  rule.  The  imme- 
of  the  injury  was  the  storm,  which  was  of 
lence.  This  could  not  have  been  anticipated  by 
[f  the  gutter  had  been  constructed  before  the 
red,  it  would  have  prevented  the  injury.  But,  as 
:'  that  character  was  not  to  be  apprehended  in  the 
irse  of  events,  there  was  no  such  emergency  as 
justified  plaintiff  in  entering  upon  defendant's 
•  the  purpose  of  abating  the  nuisance.  A  person 
k  nuisance  upon  the  premises  of  another  when  the 
irious  to  him,  or  (possibly)  when  there  is  areason- 
ty  that  he  will  be  injured  by  it.  Wood,  Nuis.,  §§ 
>.  But  it  cannot  be  said  that  he  is  negligent  in 
such  nuisance,  unless  there  is  an  apparent  danger, 
t  he  will  sustain  some  substantial  damage  from 
ition  to  this  is  the  consideration  that  the  gutter, 
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when  constructed,  would 
defendant's  property.  It 
of  protecting  defendant's 
While  circumstances  mig 
tify  one  in  making  such  i 
another  in  order  to  protei 
do  not  think  there  was  i 
existence  of  such  circuras 
III.  The  evidence  she 
building  amounted  to  a 
8.  vkrdict:  awarded  him 
dLmS^J^:''no    contends  that 

relief  on  ap-      •   /»     .  t. 

peal.  isractory  char 

of  a  compromise  by  the  j 

raent  upon  the  evidence, 

stand.     While  it  may  be 

justified  in  setting  the  v( 

it  affords  no  ground   upo 

province,  in  actions  of  th 

decisions  of  the  lower  coi 

ing  judgments  rendered  I 

that  they  have  committed 

rights  of  the  parties,  and 

committed  an  error  in  re 

this  ground. 

The  judgment  will  be 
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WraoH  V.  Baldwin. 

It:  ASsiomrBNT:  byidbnce  of  ooNsiDBRATioir.  Where 
'  is  the  legal  owner  of  the  contract  in  suit,  it  is  immaterial 
paid  for  it,  where  no  question  of  fraadis  raised  by  the  pleadings. 

:  HOW  proved:  declarations  of  aobnt.  The  authority  of 
^  agent  cannot  be  established  by  his  own  declarations;  but, 
e  fact  of  agency  is  established,  his  declarations,  as  such,  within 
e  of  his  authority,  are  binding  on  his  principal. 

36:  ADMISSION  OF  DOTTBTFCTL  APPLICATION.  Where  there  WM 
ition  whether  an  admission  made  by  defendant  related  to  the 
n  suit,  the  admission  and  the  evidence  concerning  it  were 
'  given  to  the  jury. 

it:  waiver:  question  for  jctrt.  Whether  the  terms  of  a 
have  been  waived  is  a  question  for  the  jury,  where  the  evidence 
2ting. 

ie :  NO  PRBJUDicB— NO  REVERSAL.  EvideuGO  Dot  pr^dLcial 
lant  can  be  no  ground  for  reversal. 

OPINIONS  EXCLUDED.    See  opinion  for  illustration. 

ion :  NO  prejudice— no  reversal.  An  instrudaon  which 
:  prejudice  the  appellant  is  no  ground  for  reversal. 

tt:  fbedino  cattle:  pound  of  "flesh."  Under  a  contract 
ng  cattle,  by  which  defendant  agreed  to  pay  ten  cents  for  every 
f  ''flesh*'  gained  by  the  cattle,  held  that  he  was  bound  to  pay 
8  per  pound  for  the  increase  in  weight  of  the  cattle. 

*ial:  rescission  OF  damages:  discretion  of  trial  court. 
I  motion  for  a  new  trial  on  the  ground  of  excessive  damages  is 
d  upon  the  remission  by  plaintiff  of  a  portion  of  the  damagei 
f  the  jury,  this  court  will  not  interfere  with  the  discretion  thus 
d  by  the  trial  court. 

}peal  from  Pottawattamie  District  Court 
Feiday,  April  '  23. 

AT  LAW.  Trial  by  jury.  Judgment  for  the  plaintiff 
iant  appeals. 

,  Baldwin  c6  ffaldane^  for  appellant. 

?im«,  for  appellee. 
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Seevebs,  J. — The  defendant  and  Willian 
into  a  contract  in  writing,  whereby  it  was  ag 
mer  should  deli\rer  to  Bower  forty-four  head  of 
of  which  was  agreed  upon,  and  Bower  was  to 
of  said  cattle,  for  which  the  defendant  agree 
"ten  cents  per  each  and  every  pound  of  &i 
cattle,"  when  weighed  on  certain  named  sa 
Illinois.  The  contract  was  assigned  by  Bov 
iff,  who  claims  that  the  provision  of  the  c< 
place  where  the  cattle  were  to  be  weighed  \^ 
cution  of  the  contract,  waived  by  the  part 
cattle  in  fact  were  delivered  to  the  defendan 
The  plaintiff  claims  that  Bower  fully  perfor 
as  modified,  on  his  part,  and  that  he  is  en 
thereon.  The  defendant  denies  that  Bowe 
contract  on  his  part,  and  he  claims  that  th 
properly  fed  and  taken  care  of,  and  that  the 
damages. 

I.  When  on  the  trial  as  a  witness,  Bowe 

stance,  that  he  had  assigned  the  contract  to 

1.  CONTRACT:   the    same    belonged    to  him. 

evllfeiiceof'  nation  the  defendant  asked  Bowe 
wus    era-         .^  ^^   ^^.^   ^^.^    ^^^    ^j^^    ^^^^ 

tion  was  objected  to,  and  the  objection,  r 
sustained.  It  was  not  pleaded  that  the  a 
fraudulently  assigned,  or  that  the  plaintiff 
party  in  interest.  Therefore,  under  the  iss 
sought  to  be  elicited  by  the  question  asked 
The  plaintiff  was  the  legal  owner  of  the 
made  no  difference  what  he  paid  for  it. 

II.  The  contract  provides  that  the  defen< 
to  demand  the  cattle  at  any  time  during  ] 
there  was  no  provision  as  to  when  Bower 
deliver  them,  and  thus  relieve  himself  from 
longer.  The  court  held  that  Bower  had  th 
the  cattle  at  any  time  during  March.     Thi 
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is  claimed  to  be  erroneous,  but  we  think  it  cor- 
jontract  fairly  construed,  we  think,  means  tha 
r  the  parties  in  this  respect  were  reciprocal.  Bat 
J  be  so  or  not  ceases  to  be  material,  if  the  defend- 
ed the  cattle,  and  they  were  delivered  to  him,  dur- 
mth  of  March,  as  the  plaintiff  claims.  The 
3  made  by  one  Wakeman  as  the  agent  of  the  de- 
the  plaintiff  claims.  Evidence  was  introduced 
bending  to  show  such  agency,  and  certain  state- 
ments and  declarations  of  Wakeman  were  admit- 
ted in  evidence  against  the  objection  of  the  defend- 
jlaimed  that  this  ruling  was  erronGous.  It  will 
that  the  authority  of  the  supposed  agent  cannot 
jd  by  his  declarations;  but  if  the  agency  has  been 
•oved,  then  we  understand  the  rule  to  be  that  the 
of  the  agent  within  the  scope  of  his  authority, 
ituto  a  part  of  the  transaction  or  res  gestm,  are 
The  declarations  of  Wakeman  were  of  this 
The  theory  of  the  plaintiff  was  that  Wakeman 
by  to  demand  and  receive  the  cattle.  This  ques- 
intiff  had  the  right  to  have  submitted  to  the  jury, 
id  in  his  favor,  then  the  statement  of  Wakeman 
ide  the  demand  in  relation  to  the  cattle,  and  as  to 
it,  became  material.  We  thiuk  the  evidence 
was  admissible. 

tending  to  establish  the  agency  of  Wakeman,  a 
made  by  the  defendant  before  the  delivery  of  the 
cattle  to  Bower,  but  during  the  negotiations  in 
relation  thereto,  was  admitted  in  evidence,  against 
the  objection  of  the  defendant.  It  is  insisted 
Jaration  did  not  refer  to  the  delivery  that  was  to 
)m  Bower  to  the  defendant.  It  is  a  matter  of 
I  theory  in  this  respect  is  correct,  and  therefore  it 
ion  for  the  jury,  and  the  evidence  was  admissible. 
3re  was  evidence  tending  to  show  that  the  pro- 
le  couti'act  in  relation  to  weighing  the  cattle  at 
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1.  Of  record  on  appeal 
Court,  1-15,  passim,  24. 


See 

AC] 

1.  False  certificate:  lia] 

S( 

Sees 


A 

I.  Fraud  upon  claimant: 
the  payment  of  a  claim  a 
from  the  claimant,  does  n 
he  remains  liable  as  ad  mi 
shire  v.  Long,  587. 

1.  Report  must  be  acted  < 


AD 
Se 


SeeC 
ADV 

1.  As  AGAINST  the  GOVERN: 

possession  of  land  cannot 
as  against  the  United  Sta 
mere  possession  by  suffers 
Twining  i\  Citi/  of  Burlix 

Vol.  LXVIII— 
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6.  From  justice's  court:   jurisdiction:     amount 

HOW  DETERMINED.  For  the  purpose  of  determ 
tion  of  the  circuit  court  to  entertain  an  appes 
court,  the  amount  in  controversy  must  be  ascertain 
inf^,  and  not  from  the  evidence  in  the  appellate  cot 
cited  in  opinion.    Sterner  v.  Wilson  dt  Co.<,  714. 

7.  From  pro'^eedings  to  establish  lost  corner:  bj 

See  Boundaries,  1. 

8.  Supersedeas  bond.    See  Corporation,  4. 

9.  From  order  establishino  highway.    See  Highw 

10.  To  COUNTY  AND  STATE  SUPERINTENDENTS.     See  Sc 

See  Practice,  1,  2. 

Practice  in  Supreme  C 
Trial  de  Novo. 

ARBITRATION. 

1.  Proceeding  to  condemn  land  for  street:  code, 

ing  begun  in  the  circuit  court,  under  §  476  of  the  Co 
for  the  extension  of  a  city  street,  is  a  '*  suif  within 
8419  of  the  Code,  and  may  be  submitted  to  ari)itrat 
court,  upon  the  agreement  of  the  parties.  City  o 
142. 

2.  Suit  begun  :  written  agreement  not  necessary 

the  Code,  requirincr  an  agreement  to  arbitrate  to  be  ir 
and  acknowledgea  by  the  parties,  does  not  apply  to  i 
Id. 

3.  Award:  plaintiff  not  bound  by.    Defendants  n 

tion  and  award,  but,  as  the  agreement  to  arbitrat 
bind  plaintiff,  and  there  is  no  sufficient  evidence  th£ 
bv  him,  held  that  he  was  not  bound  by  the  award,  i 
386. 

ARGUMENT. 

1.  To  JURY.    See  Practice,  5. 

2.  In  supreme  court.    See  Practice  in  Supreme  Court 

ASSAULT  AND  BATTERY. 

1.  Exemplary  damages:  pleading  warranting  inst 
tion  approved.  Where  the  petition  alleged  that 
tery  was  committed  malicious ly^  tiiis  was  equival 
was  committed  willfully  and  wantonly^  and,  with 
support  the  averment,  an  instruction  in  regard  to 
recover  exemplary  damages  was  properly  given; 
given  by  the  court,  to  the  effect  that  exemplary  dan 
ered  for  a  wrongful  act,  willfully  or  wantonly  or  ma 
is  approved,     white  r.  Spangler^  '*222. 

ASSAULT  WITH  INTENT  TO  KIL 
See  Criminal  Law,  16, 17. 
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S.  Op  pledged   property   by   pledgee:   pledge  abandon 
Pledge,  1. 

B.  Compensation  op  oppicer  por  keeping  property.    See  Shi 

See  Garnishment. 

ATTORNEY  AT  LAW. 

1.  Authority  op  attorney  in  making  collection.    An  atto 

has  a  claim  for  collection  has  no  power,  in  the  absence  of  specie 
ity,  to  receive  anything?  bat  money  in  payment  of  the  claim;  n( 
power  to  accept  a  less  amount  of  money  than  the  whole  sum  c 
opinion  for  authorities.    Bigler  r.  Toy^  6S7. 

2.  Special  authority  op  attorney:  how  proved.    The  dair 

attorney  at  law  was  clothed  with  special  authority  not  embrace 
his  employment  cannot  be  established  by  the  declarations  of  the 
himself.  Compare  (Clanton  v,  Des  Jf.,  0.  cC-  S,  R'y  Co,,  67  lo 
Id, 

3.  Privileged  communications  op  client.    See  Evidence,  24. 

4.  Agreement  op  made  out  op  court.    See  Practice,  11;  Sheri 

ATTORNEY'S  FEES. 

See  Moi^TGAGB,  3,  8. 

Practice,  3. 

AWARD. 
See  Arbitration. 

BANKS. 
1.  Assessment  op  bank  shares.    See  Taxation,  8. 

BILL  OF. EXCEPTIONS. 
See  Practice,  7,  8. 

BILLS  AND  NOTES. 
See  Promissory  Note. 

BOARD  OF  EQUALIZATION. 
1.  Procedure.    See  Tajtation,  4. 

BOARD  OF  HEALTH. 

1.  Prohibition  op  hog  pens  in  cities.     See  Cities  and  TownSi 

2.  Power  op  in  case  op  small-pox.    See  County,  1. 

BOARD  OF  SUPERVISORS. 
See  Insane,  1. 

Swamp  Lands,  1. 
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IXDEX. 

BOOKS  OF  ACCOUNT. 
See  Evidence,  17. 

BOUNDARIES. 

BLI8H    LOST    CORNER!    APPEAL:  EVIDENCE:   BILL  OF 

n  an  appeal  from  a  proceeding  to  establish  a  lost  corner, 
Laws  of  1874,  (McClain's  St.,  p.  862,)  no  bill  of  eicep- 
r  to  preserve  the  evidence  on  which  the  commissioners' 
or  such  evidence  must  accompany  the  report,  under  the 
us  becomes  a  part  of  the  record  without  a  bill  of  excep- 
Ciirtis,  66. 

E:  CORNER  RECOGNIZED  FOR  TEN  TEARS!  DUTY  OF 

•oceedinj?  to  determine  and  establish  lost  boundaries. 
Laws  of  1874,  (A!cClain's  St.,  p.  862.)  it  is  the  duty  of 
rs,  when  thev  find  no  marked  provemraent  comer,  but 
which  has  been  recognized  and  acquie&ced  in  by  the 
ietors  for  ten  years,  (see  g  3  of  said  act,)  to  report 
court,  and,  in  the  face  of  such  evidence,  the  comer 
tablished  elsewhere,  especially  when  roads,  fences  and 
Ben  adjusted  to  the  lines  as  established  by  such  recog- 

PROCEEDINQS     TO     ESTABLISH!     ACTION     OF     COURT 

br's  REPORT.  Where  a  commissioner  appointed  in 
establish  a  lost  corner  made  his  report,  which 
lence  taken  by  him,  the  court  had  the  power  to  strike 
irrelevant  evidence,  and  to  confirm  the  report  on  the 
ice,  without  referring  the  report  back  to  the  commis- 
ire  Coombs  v.  Qutnn,  66  Iowa,  469.)  Caldwell  v.  Nashy 

LIGHT  TO  JURY  TRIAL.  In  Buch  proceedings  the  con- 
ot  guarantee  to  the  parties  a  trial  by  jury.  Coombs 
a,  469,  followed.    Id. 

BRIDGES. 

APPROACH  TO   AS  PART  OF!    QUESTION    FOR    JURY. 

ountt/f  66  Iowa,  272  followed.    Nims  v.  Boone  County, 

E  plan:  who  LIABLE  FOR.    See  County,  3. 

BUILDING  CONTRACT, 
See  Contract,  1,  2, 5, 6. 

BURDEN  OF  PROOF. 
See  Criminal  Law,  6, 42. 
Fraud,  3. 

BURGLARY. 
'  See  Criminal  Law,  19,  20. 

CARRIERS. 
See  Railroads,  10-16, 24-28. 
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CASES  IN  THE  IOWA  REPORTS  CITED,  FOLLOWED,  ETC. 

[The  flgnres  Immediately  following  the  title  of  the  case  show  the  yolame  and  page  of  the 
Iowa  Reports  where  the  caee  is  found;  the  words  In  Boman  type  indicate  the  enbject 
under  consideration,  and  the  flgnrea  following  refer  to  the  page  in  this  volome  where  the 
citation  is  made.] 

Brooks  V.  Polk  Co.^  62,  460.    Taxation  of 

enborban  lands.    281  et  seq.^  692. 
Brown  v.  Alien ^  35, 306.    Mortgage  of  crops 

to  be  raised.    724. 
BrowneU    v.    Williams^   54,   363.     Claim 

against  estate:  Limitation.    636. 
Bryan  v.  Chicago,  Ji.  1.  c«-  P.  li'y  Co.^  63, 

464.    InstructiJQg  as  to  issues.    368. 
Bucroft  V.  dry  of  Council  Bluffs,  63,  646. 


Abbott  V.  Creal,  66,  175.  Contracts  of  In- 
sane persons.    74. 

AbboU  V,  Sartorif  67,  666.  Sale  of  intoxi- 
cants: Beport  to  auditor.    882. 

Adaim  Co.  v.  Burlington  <k  M.  R,  R^y  Co,^ 
44,  335.  Practice  on  procedendo:  Amend- 
ment.   647. 

Adye  v.  Hanna^  47, 264.  Chompertous  con- 
tract    663. 

Alcott  V.  Acheson,  49, 669.  Highway:  Estab- 
lishment: Notice.    136. 

Alexander  v.  Has  kins,  68,  78  {ante,)  Con- 
tract with  insane  person.    877. 

Allen  V.  Cerro  Gordo  Co,,  84,  54.  Swamp 
lands:  Power  of  counties.    94. 

Allerton  v,  Eldridge^  66,  709.  Change  of 
venue:  Appeal.    49. 

Am,  Miss,  Asso.  v.  Smithy  69,  704.  Tax 
deed :  Proof  of  service  of  notice.    894. 

Armstrong  r,  Pierson^  16,  476.  Defective 
verdict:  Duty  of  court    229. 

Athcraft  V.  OeArmond,  44,  234.  Contracts 
of  Insane  i>erson8.    74. 


Babcock  V.  Board  of  Equalization,  66, 110. 
Appecil  to  supreme  court:  Jurisdiction 
the  rule.    337. 

Babcock  v.  Chicago  tft  y.  W,  R'y  Co.^  62, 
693.  Railroads:  Negligent  fires:  Evi- 
dence.   606. 

Babcock  V.  Iloey,  11,  875.  Conveyance  of 
homestead.    262. 

Barton  v.  Holmes^  16,  262.  Slander:  Inter- 
pretation of  language.    402. 

Bayless  v.  Powers,  ^'L,  601.  Claim  against 
esUte:  Limitation.    636. 

Bays  V.  Herring,  51, 286.  Evidence  of  good 
character.    744. 

Behrens  v.  McKemie,  23,  333.  Contracts 
of  Insane  persons.    74. 

Bell  V.  Dyerson^  11, 233.  Fraud:  Represen- 
tations as  to  value.    615. 

Bell  V.  Chicago,  B.  i^  Q.  R'y  Co.,  64, 821. 
Railroads:  Negligent  fires:  Evidence.    506. 

Benton  v.  Central  R'y  of  Jowa,  42,  192. 
Crossing  railway:  Negligence.    640. 

Blackshire  r.  Iowa  I/om^nfead  Co.,  39, 624. 
Corix>ration' seal:  Presumption  from  use 
of.    28,  466. 

Boardman  v.  Thompson,  26,  487.  Cham- 
I>ertoufl  controct.    663. 

Boetcher  v.  Ilawkeye  Ins.  Co,^  47,  253.  In- 
surance: Waiver  of  warranties .    742. 

Bonce  r.  Dubuque  St.  R'y  Co.,  53,  278. 
Carriers:  Duty  to  passengers.    478. 

Booth  r.  Small,  25, 177.  What  constitutes 
possession.    565. 

Bonthby  r.  Brown,  40. 104.  Sale  of  chattels: 
Change  of  possession.    566. 

Bowtnnn  v.  Thomnfon,  36,  506.  Sale  of 
land  for  part  of  delinquent  taxes.    433. 

Boyce  v.  Wabash  Ji'y  Co.,  63,  70.  Excep- 
tions: What  sufficient.    337. 

Brayton  V  Delaware  Co.,  16,  la.  Plea  of 
tender:  Estoppel.    674. 

Brewster  v.  City  of  Davenport ,  61,  427. 
Paving  streetj»:  Power  of  city  council.  652. 

Bridgman  v.  McKissick,  16,  260.  Lien  of 
judgment.    204. 


Cost  of  grading  street.    696,  698. 

Bunce  v,  Bunce,  65,  It 6.  Ouardian^s  bonds- 
men :  Liability  of.    52. 

Burdick  v.  Heivly,  23,  611.  Adverse  pos- 
session.   69. 

Bvrton  v,  Ilintrager,  18,  848.  Tax  Sole: 
Who  may  redeem.    316. 

c. 

Campbell  v,  Leonard,  11, 489.  Attachmeht: 
Levy  on  mortgaged  chattels.    240. 

Case  V.  Chicago.  R.  J.  <t  P.  R'y  Co,,  64, 
762.  Personal  Injury:  Negligence:  Evi- 
dence.   44. 

Casady  r.  Spofford,  57, 237.  Errors  assigned 
must  be  urged.    722. 

Cecil  V.  Bea  ver,  28, 241.  Conveyance  to  son : 
Advancement  presumed.  570;  Delivery. 
601. 

Chambers  r.  Haddock,  64,  666.  Tax  deed: 
When  notice  not  necessary.    434. 

Chupin  V.  Pinkerton,  68,  236.  Deputy 
sheriff:  Powers  of.    646. 

Chicago,  R.  J.  d-  P.  R'y  Co.  v.  AVfree,  64, 
500.  Adverse  possession:  Color  of  title. 
609  et  sea. 

Chicaqo  <fc  S.  W.  R'y  Co.  v.  Northwestern 
Packet  C**„  38,  377.  Allegation  of  value 
uncontroverted.    229. 

Churchill  V.  Fultiam,  8,  46.  Evidence: 
Copy  of  account.    116. 

CUi^ns'  Bank  r.  Rhutasel,  67,  816.  Insol- 
vency: Right  to  obtain  preference.    698. 

Cityoj  Burlington  r.  Ouick,  47,  2Ti.  Pav- 
ing streets:  Power  of  city  council.    552. 

City  of  Darenport  v.  Chicago,  R.  J.  S  P. 
R'y  Co.,  38. 640.  Suburban  land :  Exemp- 
tion from  taxation.    692. 

City  of  Davenport  r.  Mitchell,  15,  194. 
Pleading:  Supplemental  petition     448. 

Ctnnton  v.  JUs  Moines,  ().  dt  S.  R'y  Co., 
67,  350.    Proof  of  agency.    689. 

Cobb  V.  Chase,  64,  253.  Conveyance:  De- 
livery.   601. 

Cook  r.  Blair,  60,  128.  Deposition:  Use 
of.    40. 

Cook  r.  City  of  Burlington,  59,  251.  Taxa- 
tion of  corporation  stocks.    338. 

Coombs  r.  Qainn,  66,  469.  Lost  comer: 
Proceedings  to  establish.    669. 

Cooper  r.  Sunderland,  3,  114.  Judgment : 
Collateral  attack.    249. 

Corning  Town  Co.  r.  Paris,  44,  622.  Tax 
sale :  Who  may  redeem.    316. 

Crane  r.  Guthrie,  47,  544.  Claim  against 
estate  :  Jurisdiction.    451. 

Craren  t.  Winter,  38,  471.  Conveyance: 
Delivery.    601. 

Cvmmings  r.  Wilson.  59,  14.  Tax  sale: 
Who  may  redeem.    316. 

Cunningham  r.  Chicago,  B,  <&  Q.  R'y  Co., 
67.  514.  Appeal:  Less  'than  $100:  What 
considered.    714. 
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Curran  r.  ExctUior  Coal  Co.t  68,  W.  Ju- 
r:3diction:  Appeal:  Amount  in  contro- 
Terey.    301,  716. 


Davits  V.  Huehner^  45,  674.  Highway:  Ad- 
verse poeeesBioa.    299. 

Dawson  r.  Graham,  48,  878.  Frand:  Rep- 
reeentations  as  to  yalue.    616. 

Day  V.  Griffith^  15,  104.  Conyeyance: 
Delivery.    601. 

Day  V.  Lown,  5L,  864.  Fraud  in  convey- 
ance: When  imputed.    275. 

Decorah  Woolen  Mill  Co.  v.  Oreer,  49,  490. 
Mill-dam:  Backwater:  Damages.    82. 

Derornh  Wooltn  Mill  Co.  v.  Gietr.,  68,  86. 
Mill-dam:  Backwater:  Evidence.    36. 

Delaware  Co.  v.  McDonald,  4A^YIQ.  Care 
of  insane  by  state.    154. 

Z/M  Moines  Water  Co.^b  Appeal^  48,  824. 
Taxation  of  corporation  stocks.    338,  340. 

Dixon  V.  Stewart,  33,  125.  Slander:  Inter- 
pretation of  language.    402. 

Drain  r.  Doqgett.  41,  684.  Attorney:  Au- 
thority of  in  collecting.    688. 

E. 

Easton   v.  Randall^  45,  111.    Pleadings  : 

Fact  conceded :  No  proof  nocesf  ary.    510. 
Ef/gleston  v.  council   Bluff's  ln$.  Co.,  65, 

308.    InPurance:  Woiver*.    742. 
Eldridqe  v.  Kue.k  ,  27, 160.    Tax  purchaser : 

Intereet  prior  lo  deed.    396. 
Ellis  V.   Council  Jtln.tt's  Ins.   Co..,  64,  607. 

Assignment   of    policy  :    New   contract. 

581  €C  seq. 
Ellis  V.  State  Ins.  Co,,  61, 577.    Assignment 

of  policy:  New  contract.    584. 
E»htlmnn  v.  Chic'igo,  B.  <f;  Q,  R^y  Co.,  67, 

296.    Constitutional  jury.    138. 


F^Menheimer  v.    Woodbury  Co.,  66,  879. 

Maintenance  of  prisoners,     105. 
Fifich  V.  II ol linger,  46,  217.    Former  adju- 
dication.   749. 
Fisher  r.  Tivt\  20.  479.    Slander:  Evidence 

in  mitigation.    722. 
Fitzgerald   r.  MrCarfy,  55,  702.    Instruo- 
tiuns :  Referring  to  pleading;?  for  issues. 
505. 
Flin  n  v.  McKinley,  44,  68.   Tax  deed  against 

co-tenunt.    611. 
^  '  ^hicaqo,  R.  I,  A  P.  R'y  Co..,  U^ 

Iroads:  Personal  injury  to  em- 
4. 

Freight  Line.,  54,  490.    Estoppel 
sleadod.    348. 

Ahrums.  2,  571.    Slander:  Evl- 
iiiitit,'a(ion     722. 
/'////,  53,  42.    Execution;  Protec- 
ffioer:  i  onstitutionality.    682. 
Sfockdale,  40,  99.    Adverse  po»- 
69. 

.  West,  23,9.    Slander:  Evidence 
ition.    722. 

■  Of.  4  G.  Greene,  556.    Carriers : 
ia;^t^eni,'ers.     478. 

{oHurans,  66,  405.    Evidence  of 
3:w. 

Armstrong^  53,  683.    Tax  deed: 
tice  not  neccHsary.    318,  434. 
.  Chicago,  R.  J.  &  P.  IVy  Co., 
,  395.   Ilusband  and  wife :  Agency 
id.    221. 


Q. 

Garrigan  v.  Knight.  47,  625.  Payment  of 
taxes  on  another^s  land :  Becovery.  27. 

Oimble  V.  Ferg  uson,  68, 414.  Chattel  mort- 
gage: Interest  of  mortgagor.    24L. 

OoodnotD  V.  Litcfiffield,  63, 280.  Payment  of 
taxes  on  another's  land :  Recovery :  Stat- 
ute of  limitations:  Lien.    27,  28. 

Goodnow  V.  LitcJ{field,  67,  691.  Bemoval  of 
caueee.    26 ;  Seal  of  foreign  notary.    27. 

Goodnow  V.  MovUon,  61,  555.  Payment  of 
another's  taxes :  Becovery.    452. 

Goodnow  V,  Stryker,  62,  221.  Payment  of 
taxes  on  another's  land :  Becovery :  Stat- 
ute of  limitations.    28. 

Gordon  v.  Hardin,  83,  660.  Attachment: 
Levy  on  mortgaged  chattels.    240. 

Graw  V.  Manning^  64,  719.  Attachment: 
Starting  to  leave  state.    47. 

Gray  v.  Uraharn,  34,  425.  Plea  of  tender: 
Estoppel.    674. 

Groves  v.  Richmond,  68,  54.  Change  of 
venue:  Appeal.    49. 


Hadley  r.  Gregory,  67, 157.  Claim  agaioit 
estate:  Statute  of  limitations.    115. 

Haines  v.  Illinois  Cent.  R*y  Co.,  41,227. 
Crossing  railway:  Negligence.    640. 

Hatnilton  V.  Wright.  dO,  480.  Adverse  pos- 
session: Color  of  title,    609. 

Harrison  r.  Kramer,  3,  643.  Lien  of  judg- 
ment.   204. 

Hayes  r.  in/coa*,  61, 732.  Chattel  mortgage: 
Description.    710. 

Headington  v.  Langland,  66,  276.  Sheriff: 
Action  against:  Notice  to  deputy.    546. 

Hiatt  r.  Kirkpatrick,  48,  78.  Adverse  pos- 
session.   69. 

Hihbs  V.  Chicago  A  S,  W.  R*y  Co.,  39, 340. 
Condemnation  proceedings:  Injunction. 
168. 

Ilickok  r.  Ruell,  51,  656.  Sale  of  chattels: 
Change  of  possession.    666. 

Iligley  v.  NeWf'll,  28,  516.  Defective  ver- 
dict: Duty  of  court.    229. 

Hough  V.  Easley,  47,  330.  Tax  sale:  Prior 
taxes  extinguished.    435. 

Houghtailing  v.  Kitonhovse,  1,  630.  Evi- 
dence of  good  charocter.    744. 

Howe  Machine  Co.  r.  Bryson,  44,  150. 
Damages:  Breach  of  contract:  Profits.  32. 

Hubbard  v.  Board  of  Supervisors,  23, 180. 
Taxation  of  cori>oration  stock.    340. 

Hutchinson  v.  Board  of  Equalization,  66, 
35.    Equalization  of  taxes.    342. 


In  re  Will  of  Cay  wood,  66,  801.    Appeal: 

Abstracts  not  considered.    85. 
Irins  V.  Hines,  46,  78.    Chattel  mortgage: 

Description.    710. 


Jarehow  v.  Pickens,  61,  881,  Landlord's 
lien:  Chattel  mortgage:  Priority.    406. 

Johnson  V.  Chicago,  R.  I.  dt  P.  li^y  Co., 61, 
26.    Appeal:  Abstracts  not  considered.  85. 

Joh  nson  c.  Monell,  13, 300.  Mortgage  fore- 
closure: Parties.    141. 

Johnson  v.  Triggs,  4  G.  Greene,  97.  Plea 
of  tender:  Estoppel.    674, 

Jones  V.  Clark,  31,  497.  Amendment  on 
procedendo.    648. 

Jones  V,  Uockman,  12,  101.  Adverse  poe- 
session:  Color  of  UUe.    609. 
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Jones  V,  iTmiM,  6,  329.  DepoBitlons :  Sup- 
pression.   195. 

Jordan  V.  Slate  Jm.  Co,^  64,  216.  Ixuar- 
ance:  Waiver  of  warrantiee.    7i2. 


Kaiser  v.  Seaton^  62,  468.  Blgbt  of  way 
over  homestead:  Proceeds  exempt.    642. 

A'lewfl  r.  liufft  1,  482.  Libel  in  German 
language.    728. 

J{in  yon  t\  Palmer,  18, 377.  Slander:  Inter- 
pretation of  longaage.    402. 

Jiohn  V.  tlementy  58,  589.  Insolvency: 
Right  to  obtain  preference.    698. 

Koons  r.  LiicaSy  52, 180.  Repaving  streets: 
Power  of  city  counciL    562. 


J.ee  V.  Bradway^  25,  216.  Defective  ver- 
dict: Duty  of  court    229. 

Lees  p.  Wet  more,  68, 170.  Judgment:  Col- 
lateral attack.    249. 

Lmietnn  r.  Fritz,  65,  488.  Intoxicating 
liquors:  Injunction:  Constitutionality.  290. 

Lonfj  r.  Smttfi,  67,  22.  Tax  sale:  Action  to 
reiioem:  Tender.    316. 

Long  ft  ho  re  r.  Jack^  30,  298.  Fraud:  Repre- 
sentations as  to  value.    515. 

Lucore  v  Cnm^r^  22,  387.  Mutual  de- 
mands: Death  of  party :  btatute  of  limita- 
tions    636. 

Lnudak  0  Chicago  A  N.  W.  R^y  Co-^es^ 
473.  Appeal  from  justice:  Jurisdiction: 
Amount  iu  controverf  y.    716. 

LyU  V.  orai/f  47,  153.  Services  of  wife: 
Recovery  by  husband.    106. 

Lynch  V.  Kennedy.  42,  220.  Bill  of  excep- 
tions: Time  of  filing.    562. 

M. 

Maclnt  V.  City  of  Davenport^  17,  879. 
Equalization  of  taxes.    341. 

M'ldison  Co.  V.  Johnston^  51,  152.  Guar- 
dian's bondt*men:  Liability  of.    52. 

Mallory  i .  Fren c/i,  38, 431.  Tax  purchaser: 
Interest  prior  to  deed.    396. 

Malotie  V.  Bailington^  C.  II.  r^  N.  R'y  Co.^ 
63,  417.  Railroads:  Personal  injury  of 
employe.    24. 

Manderschid  v.  City  of  Dubuque,  29,  73. 
Street:    Dedication  and  acceptance     298. 

Mainiinn  ».  Matheics,  66,  675.  Railroad 
tax:  Alienation  of  road.    267. 

Marion  v.  Chicago,  II.  /.  &  P.  R'y  Co.,  64, 
56S.  Inftructious:  Referring  to  plead- 
ings.   605. 

Mci;arrer  v.  Nealey,  1  G.  Greene,  362.  At- 
torney: Authority  of  in  col  leciing.    6^. 

JUcCotd  V.  High,  24,  236.  Imp  ied  malice. 
227. 

McCr^ry  r.  Demivg,  38,531.  Claim  against 
estate:  Jurisdic.ion.    451. 

MrCready  r.  fi^.cton,  29.  356.  Sale  of  land 
for  part  of  delinquent  taxo?.    432 

lie  Kay  r.  CUiup,  47,  418.  Sale  of  chattels: 
Change  of  pos-^ession     560. 

McHeerer  c.  Jen ks,  59, 300.  Errors  assigned 
mu?t  be  argued.    722. 

McLauglUin  v.  Jiascom,  38,  660.  Slander: 
Interpretation  of  language.    402. 

Meialett  v.  Chicago,  <fc  N.  iV.  R*y  Co.,  20, 
9.  Railroads:  Injury  to  stock  on  track: 
Service  of  notice.    532. 

Metiers  v  Chicago,  R.  J.  S  P.  h'y  Co.,  67, 
555.  Railroads:  Speed  in  cities:  Ordi- 
nance.   607. 


Mihills  Manvfg  Co.  v.  Day,  50, 260.  Dam- 
ages: Breach  of  contract.    31. 

Miller  v.  Mutual  Ben.  Ins.  Co.^  31,  216. 
Insurance:  Waiver.    742. 

Mitchell  V.  Home  Ins.  Co.,  82,. 424.  Increase 
of  risk:  Expert  witness.    675. 

Montgomery  v.  Chadwlck,  7,  114.  Mort- 
gage foreclosure:  Redemption  in  equity: 
Payment  for  improvements.    828. 

Morris  t.  Chicago,  B.  rfr  Q,  R^y  Co.,  45,  29. 
Railroads:  Duty  to  one  on  track.    606. 

Mornson  v.  Hershire,  32,  271.  Paving 
streets:  Power  of  city  council.    562. 

Mnrrow  v.  Weed,  4,  77.  Judgment:  Col- 
lateral attack.    249. 

Muir  V.  hlake,  57,  662.  Chattel  mortgage: 
Description.    710,  725. 

Munson  v.  Porter^  63, 453.  Pledge:  Waived 
by  attachment.    462. 

Murray  v.  Cat  tell,  4  G.  Greene,  108.  Mort- 
gage foreclosure:  Parties.    141. 

N. 

yewman  v.  Samuels,  17,  628.  Power  of 
trustee  to  convey.    260. 

Nichols  V.  Wood,  66,  225.  Appeal  from 
justice:  Amount  in  controversy.    716. 

Ntms  V.  Boone  Co  ,  66,  272.  County  bridge: 
Approach  as  part  of.    643. 

Nixon  V.  Doumey,  49, 166.  New  trial:  Mo- 
tion pending  other  motion.    744. 

Nuckolls  V.  Pence,  52,  581.  Sale  of  chattels: 
Change  of  possession.    666. 


Okendon  v.  Barnes,  43  615.    Insanity:  Pre- 
sumption from  guardianship.    376. 


Packard  v.  Kingman,  11,  219.    Mortgage: 

Not  discharged  by  new  note     514. 
Park  V.  Chicago  cfc  S.  W.  IVy  Co.,  43,  636. 

Damages  in  cn^^es  of  tort.    31. 
Parker  v.  I'ochran,  64,  757.     Tax  deed: 

When  notice  not  necessary.    434. 
Peck  r.  ParchfiHy  52,  46.    Evidence:  Copy 

of  account.     115. 
Perry  r.   Conger,    65,  588.     Appeal  from 

justice:  Amount  in  controversy.    716. 
Pfteri&on   r.  Whitebrenat  Ccal  <fi  Mining 

Co.,  50,  673.    Foreman  as  co-employe.  42. 
Phel/ts  r.  Kathron,  30,  231.  Plea  of  tender: 

Ejtoppol     674. 
PhilUps  r.  Van  Schaick,  37,  229.    Estoppel 

mu-t  be  pleaded.  348. 
PU-Cs  iSons'  Manvfg  Co.  -p.  Spitznogle,  54, 

36.    Rescission  of  contract.    100. 
Plumnyr  e.  Roads,  4,  687.    Depositions: 

Suppression.    195. 
Porter    V.    A' night,  63,  365.    Instructions: 

Referring  to  pleadings  for  issues.    505. 
Pofter  r.  (Jhicugo,  R.  I.  cfe  P.  R'y  Co.,  46, 

899.    Stating  issues  to  jury.    730. 
Powers  V.  ()' ilrien  Co.,  54,  501.    Appeal  in 

e<iuity:  Assignment  of  errors.    720. 
prcHioa  v.   Van  Gorder,  31,  250.    Sale  of 

land  for  part  of  delinquent  t^xes.    432. 
primfi  T.  /t'astwood,  ^%  6W.    Slander:  In- 
terpretation of  language.    402. 
Prosser  V.  Jones,  41,  674.    Breach  of  con- 
tract: Proximate  damages.    528. 


Ransom  r.  Stanherry^  22,  834. 
must  be  pleaded.    848. 


Estoppel 


Digitized  by 


Google* 


Digitized  by 


Google 


'  •  t.V  a 


INDEX. 


Van  Patton  v.  BeaU,  46,  62.    Ciontraots  of 

insane  persons.    74. 
Vanslyc/c  v.  Mills,  34,  375.    Attaobment  of 

mortgaged  chattels.    240. 

w. 

Wallace  v,  York,  40,  81.    Action  on  Injnno- 

tion  bond:  Evidence.    381. 
Watson  V.  Cheshire,  18,  202.    Evidenoe  of 

motive.    333. 
Weare  v.   Van  Meter,  42,  128.    Tax  deed 

against  co-tenant.    611. 
Weils  V.  Chapman,  59,  658.    Attachment  of 

mortgaged  chottols.    340. 
White  r.  Smithy  68,  813  (ante.)    Tax  deed: 

Who    entitled  to  notice,  433;  ^^Blan>et" 

notice.    668. 
Whitsftt  V,  Chicago,  R.  I.  <f  P.  R^y  Co., 

67,  150.    Contributory  negligence:  Ques- 
tion of  fact     499. 
Wilcox  V,  Juckson,  51,  296.    Claim  against 

estate:  Limitation.    636. 


Wilkina  V.  Trovfner,  66,  657. 

attorney's  fees:  Filing.    392, 
Wiiliama  v.  Heath,  22, 519.  Ta 

Interest  prior  to  deed.    896. 
Williams  v.  Niagara  Ins.  Co., 

surance:  Waiver.    742. 
Wilson  V,  Hathaway,  42,  17S 

Establishment;  Notice.    136. 
Winne  v.  Kelley,  34, 339.   Dami 

of  contract:  Profits.    82. 
Wood  V.  Chicago,  3f.  rf;  St. 

59,  196.    Bailroads:  Authorit; 

agents.    497. 
WHght  V.  Keithler,  7,  92.    Sta 

tations:  Color  of  title.    509. 


J  ant  V.  Harvey,  55, 421.  Chatt 
Description.    161,  710. 

TouU  V.  Sioux  City  db  Pac,  . 
846.    Practice:  Directing  ven 


CASES  OVERRULED. 


Sherman  v.   Western  Stage  Co.,  24,  615. 
Survival  of  actions.    484. 


Wood  V,  Chicago,  If.  tft  St. 
59,  196.  Bailroads:  Authoril 
agents.    497. 


CERTIORARI. 

See  Railroads,  1. 
CHANGE  OF  VENUE. 
See  Justices'  Courts,  3. 

Venue. 

CHARACTER. 
1.  Evidence  of.    See  Criminal  Law,  11;  Insurance,  8. 

CHATTEL  MORTGAGE. 

1.  On  crops  to  be  raised.   A  mortgrage  on  crops  to  be  raised  in  tl 

valid,  and  it  attaches  to  the  property  when  it  comes  into  exis 
imparts  notice,  when  recorded,  of  the  lien  of  the  mortpagf* 
fenhurg  v.  Bishop,  85  Iowa,  60,  and  other  cited  cases,  followi 
ciple.     V/heeler  v.  Becker,  723. 

2.  Attachment  of  mortgaged   propetity:   second   mortg 

sequent  to  attachment:  which  prevails.  'J'he  intere 
by  the  mortgagror  ot  pergonal  property  in  the  property  mortgai 
the  mortgagee  has  the  right  at  any  time  to  take  possession, 
levied  on  and  sold  under  execution  or  attachment  against  tl 
gor,  but  he  may  incumber  it  with  a  second  mortgage.  (6ee  C£ 
Accordingly,  where  the  property  was  seized  under  a  writ 
ment  agamst  the  mortgagor,  and  he,  while  it  was  in  the  cust 
officer  under  such  seizure,  executed  a  second  mortgage  upc 
that  the  second  mortgagee  was  entitled  to  the  property,  or  its 
as  against  the  attaching  creditors,     l^^ells  v.  Sahelotcitz,  238, 

3.  On  buildings:  lis  pendens:  notice:  priority  op  lien. 

brought  this  action  against  F.  and  1.  to  subject  certain  real  ( 
by  I.  to  the  payment  of  a  judgment  against  F.,  on  the  gror 
held  it  for  F.  in  fraud  of  F.'s  creditors.  Afterwards  F.  convey 
chattel  mortfirage  some  buildings  which  he  as  a  tenant  had  i 
the  place.    The  land  in  fact  belonged  to  I.,  and,  conceding  tha 
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«  as  personal  property,  held  that  the  pendency  of  the  action 
I/s  title  to  the  land  was  no  notice  to  1.  that  plaintiff  claimed 
le  buildings^  at*  personalty ^  to  the  payment  of  its  judjfment, 
\  pendency  of  the  action,  and  his  knowledg^e  of  it,  did  not 
ect  to  make  his  chattel  mortf^ge  inferior,  as  a  lien  on  the 
0  plaintiff  *8  judgment.  Wheeler  dt  Wilson  M^fg  Co.v, 
554. 

PACTS  NOT  constituting:  subsequent  attachments: 
The  making  of  a  chattel  mortgage  on  a  stock  of  goods  hy  a 
tii«  wife,  and  the  sending  of  it  by  him  to  the  recorder  for 
ithout  his  wife's  knowledge,  and  without  any  evidence  that 
delivered  to  her,  or  that  it  was  for  her  use,  held  not  to  con- 
ivery  of  the  mortgage  to  her,  and  that  attachments  levied 
ads  after  the  date  of  the  mortgage  were  prior  liens,  even 
wife  knew  of  the  mortgage  before  the  attachments  were 
opinion  for  cases  followed  and  distinguished.  Wadsworih 
rlow,  599. 

OF  DESCRIPTION.  Any  description  in  a  chattel  mortgage 
nable  tliinl  persons,  aided  by  inquiries  which  the  instrument 
ts  and  dif'^cts,  to  identify  the  property  intended  to  be  covered, 
[Smith  v.  McLean,  24  Iowa,  322  )  Accordingly,  **all  my 
being  forty,  more  or  less,  with  the  pigs  now  with  them/' 
it;  but  "  one  span  of  colt^^,  three  years  old,  one  gray,  one 
ther  similar  descriptions  of  cattle,  (see  opinion,)  with  no 

ownership,  or  location,  or  anything  else  enabling  third 
inquiry  to  identify   them,   held  insufficient.     Rhutasel  r. 

OP  property:  what  is  sufficient.  Where  the  prop- 
by  a  chattel  mortgage  was  described  only  by  the  mention 
il  articles  in  a  general  way,  but  following  the  descriptive 
:his  language:     "  The  above  described  property  now  in  my 

and  the  mortgage  contained  a  provision  forbidding  the 
be  property  from  Hardin  county,  held  that  the  description 
t  to  give  notice  to  third  parties  by  the  recording  of  the 

See  opinion  for  cases  followed  and  distinguirhed.     Wells  r. 

:  notice.  The  mortgaged  chattels  were  described  as  fol- 
»  bay  horaC,  seven  years  old.  weight  1,150:  one  bay  mare, 
lid,  weight  1,250."  Held  sufficient,  in  connection  with  a 
it  the  property  was  to  remain  in  the  hands  of  the  mortgagor, 
e,  when  recorded,  to  thirrl  parties.  (Compare  Smith  r.  Mc- 
^a,  322.)     Wheeler  v.  Becker^  723. 

description,  a  description  in  a  chattel  mortgage  in 
"  Sixty  head  of  two  and  three  year  year  old  steers;  and 
f  yearling  steer?,"  held  too  indefinite  to  give  no.'ice  of  a  lien 
cular  steers.  See  opinion  for  cases  distinguished.  Cald- 
^bridgCf  150. 

ER  landix)Rd's  lien.    See  Landlord  and  Tenant,  1. 

CIRCUIT  COURT. 

to  change  probate  record  in  other  countt. 
ourt  of  one  county  has  no  jurisdiction  to  make  an  order  or 
ig  aside  the  final  report  of  an  administrator,  and  the  order 
be  same,  in  another  county  of  the  circuit,    Shropshire  r. 
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2.  Jurisdiction  in  probatb  matters.    See  Estates  of  Decedents,  5. 
CITIES  AND  TOWNS. 

1.  Cities:  prohibition  op  hog-pens.    A  regulation  adopted  by  the  board 

of  health,  and  enforced  by  an  ordinance  providing  a  penalty  for  its  vio* 
lation,  prohibiting  hog-pens,  except  for  purposes  of  commerce,  in  a  city 
of  15,000  inhabitants,  cannot  be  said  to  be  void  for  unreasonableness, 
even  though  ii  thereunder  becomes  a  misdemeanor  to  keep  in  such  city 
a  clean  and  inoffensive  pen  with  only  one  hog  therein.  State  v.  Hoi" 
combt  107. 

2.  Injury  ON  defective  sidewalk:  notice  op  defect  to  hei^ber  of 

council:  effect  of.  In  an  action  for  injuries  caused  by  a  defective 
sidewalk,  the  court  instructed,  in  substance,  that,  while  the  town  would 
be  bound  by  notice  of  defects  communicated  to  a  member  of  the  to^a 
council,  such  notice  must  relate  to  the  defects  which  caused  the  injury, 
and  that  notice  of  defects  which  had  been  repaired  before  the  accident 
occurred  would  not  charge  the  town  with  notice  of  those  which  caused 
the  injury,  though  they  occurred  at  the  place  where  the  repairs  had  been 
made.  Held  that  the  instruction  was  correct.  Carter  v.  Town  of 
Monticelloy  178. 

3.  Annexation  OF  territory:  chapter  47,   laws  of  1876.    Upon  con- 

sideration of  chapter  47,  Laws  of  1876,  as  amended  by  chapter  J  68,  Jjaws 
of  1881,  held  that  they  confer  upon  cities  acting  under  special  charters 
the  power  to  extend  their  boundaries,  aa  therein  providea,  by  including 
territory  not  laid  off  into  lots  of  two  acres  or  less,  as  contemplated  by 
§  431  of  the  Code.    Glass  p.  City  of  Cedar  Rapids,  207. 

4.  Dedication  of  street:  failure  of  city  to  accept:  loss  of  titi^e, 

'J  he  acceptance  by  the  public  of  a  grant  for  a  highway  is  quite  as  essen- 
tial to  the  establishment  of  the  highway  as  is  the  dedication  of  the  soil 
by  the  owner.  (Manderschid  r.  Dubuque,  29  Iowa,  73.)  And  so,  where 
'the  proprietors  of  two  adjacent  additions  to  the  defendant  city  together 
dedicated  a  strip  of  ninety  feet  for  street  purposes,  but  the  cily  used  and 
improved  only  the  eastpixty  feet  of  the  strip,  and  the  purchasers  of  the 
lots  on  the  west  of  the  street  occupied,  enclosed  and  improved  the  land 
up  to  the  west  line  of  the  strip  of  sixty  feet  so  used  by  the  city  for  a 
street,  and  continued  for  thirty  years  so  to  occupy  the  west  thirty  feet 
of  the  land  oriorinally  dedicated  for  street  purposes,  held  that  it  must  be 
conclusively  presumed  that  the  city  accepted  for  street  purjpioses  only  the 
east  sixty  teet  ot  the  land  so  dedicated,  and  thatit  cannot  now  claim  the 
right,  by  virtue  of  the  original  dedication,  to  occupy  the  whole  ninety 
feet  with  the  street.  (Compare  Davis  v.  Huebner,  45  Iowa.  574.)  Bell 
V.  City  of  Burlington,  296. 

5.  Duty  to  keep  sidewalk  free  from  snow  and  ice:  extent  op  side- 

walk immaterial.  In  deciding  whether  the  officers  of  the  defendant 
city  used  proper  dilisrence  in  keeping  its  sidewalks  free  from  snow  and 
ice,  the  extent  of  sidewalk  in  the  city  was  immaterial,  and  it  was  error 
to  admits  evidence  in  relation  thereto,  and  to  instruct  the  jury  to  con- 
sider such  evidence.    Lindsay  v.  City  of  Des  Moines,  368. 

6.  Renewal  op   street  paving:   liability   of   lot   owners:     dis- 

cretion OF  council:  collusion  with  srteet  railway  com- 
pany. Where  the  paving  of  a  city  street  becomes  worn  out,  it 
may  be  renewed  at  the  expense  of  the  owners  of  abutting  lots; 
and  the  question  whether  such  renewal  is  demanded  for  the  public 
good  is  to  be  determined  by  the  city  council,  and  their  determination  is 
conclusive,  except  for  want  of  authority,  or  for  fraud  or  oppression.  (See 
opinion  for  authorities.)      In  this  case   the  allegations  of  collusion 
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n  the  council  and  the  street  railway  company,  and  that  the 
ement  was  made  for  the  accommodation  of  the  company,  and  not 
good  of  the  public,  held  not  nustained  by  the  evidence.  (See 
i.)    Coates  V.  City  of  Dubuque t  550. 

;    OF    QRADE     OP     STREET:    WHAT    IS   NOT:  DAMAGES.      Where 

lirinjar  a  street  the  face  of  the  street  at  the  curb  was  made  a  few 
lower  than  before,  but  the  level  of  the  curb  was  not  changed,  held 
lere  was  no  chani;e  of  grade  entitling  abutting  lot  owners  to 
es.  Id. 

)N:    EXEMPTION  OP  AGRICULTURAL    LANDS!    APPLICATION    OF 

PER.  Although  a  tract  of  land  of  13.42  acres,  used  for  aerricultural 
es,  was  annexed  to  the  defendant  city  at  a  time  when  the  statute 
ap.  47.  Laws  of  1876)  did  not  exempt  agricultural  tracts  of  less  than 
acres  from  taxation  for  city  purposes,  held  that  chap.  169,  Laws  of 
mendinif  said  section  so  as  to  exempt  all  such  tracts  of  more  than 
es,  applied  to  land  already  included  within  the  city  limits!,  and  that 
ter  said  tract  was  exempt  from  taxation  by  the  city.  Winzer  p. 
•  Burlington,  279. 

:  WHAT  ARE  AGRICULTURAL  LANDS.    A  tract  of  land 

ling  13.42  acres,  not  platted  into  smaller  lots  nor  divided  by  city 
,  and  not  held  for  speculative  purposes,  but  occupied  by  the 

(who  does  business  in  the  city,)  one  acre  of  which  is  used  by  the 
for  his  residence,  out-buildings  and  barns,  and  the  remainder  is 
[)r  cultivation  and  pasture, — is  an  agricultural  tract,  within  the 
ig  of  chap.  47,  Laws  of  1876,  as  amended  by  chap.  169,  Laws  of 
md,  though  lying  within  the  city  limits,  is  not  taxable  for  city 
es.    Brooks  v,  Polk  County ,  52  Iowa,  460,  distinguished.     Id, 

ION    OF     AGRICULTURAL     LANDS:     EXEJtfPTION.        In     Order    tO 

b  unplatted  lands,  within  a  city  from  municipal  taxation,  it 
sufficient  merely  to  show  that  the  land  is  used  for  agricul- 
)urpose8,  but  it  must  be  shown  that  it  is  useti  exclusively  for 
)urposes,  and  that  it  does  not  derive  such  benefit  from  the 
iiture  of  city  taxes  as  to  make  it  taxable  for  city  purposes  under 
e  of  Brooks  r.  Folk  Co,,  52  Iowa,  460.  Tubbesing  r.  City  of 
gton,  691. 

: :  FORMER  ADJUDICATION.     An  adjudication  that  certain 

as  not  taxable  for  city  purposes  for  one  year  does  not  determine 
was  not  taxable  for  such  purposes  for  previous  years,  though  the 
tcr  and  u^e  of  the  land  are  shown  to  have  been  the  same, 
ure  Cit^  of  Davenport  v.  Chicago,  R.  I,  dt  F.  R"y  Co.,  38 
640.)    Id. 

>P    GRADING    STREETS:     ASSESSMENT   ON   ABUTTING   LOTS.     The 

f  grading  a  city  street,  as  distinguished  from  paving  it, 
.  be  assessed  to  the  owners  of  the  abutting  lots.  (Code, 
But  where  grading  is  necessary  to  secure  a  proper  foundation 
avement,  and  the  grading  is  done  as  an  incident  to  the  paving, 
jt  may  be  regarded  as  a  part  of  the  cost  of  paving,  for  which  the 
I  of  abutting  lots  may  be  taxed.  (Code,  g  466.)  But  whether  in 
case  the  cost  of  grading  may  be  considered  as  a  part  of  the  cost 
ing  depends  upon  the  actual  necessity  of  the  grading  in  order  to 
a  proper  foundation  for  the  pavement,  and  the  fact  that  the  city 
I  sees  lit  to  regard  ihe  grading  and  paving  as  essentially  one  work 
conclusive  of  the  question.  Scofietd  v.  City  of  Council  Bluffs, 


NG     STREETS    UNDER     CONTRACT.*        PAYMENT     IN     VOID    CER- 

LTBS    OF   A8SBS8MSNT:  T.f ABILITY   OF  CITY.     Where  a  city, 
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pursuant  to  a  contract,  in  payment 
certificates  of  assessiuent  upon  the 
edly  agrees  that  they  are  valid;  anc 
not  valid,  because  tiie  city  has  no  p 
in^  upon  the  abutting?  lot-owners, 
being  invalid,  but  the  city  becomes 
work,  and  not  only  tor  the  reasonal 
V.  City  of  Council  Bluffs,  63  Iowa, 

See  Pedi 


CLERK  OF  < 

1.  Accept ANCK  by  deputy  op  sbrv 
Appeal,  5. 

COD 
See  Statutes  Cited, 

COMPENSATION  ( 
1.  Limited  by  statutory  allow  anc 

CONFESSION  01 

See  Judgment  ai 

Phactice,  5. 

CONSIDE 

1.  For  sale  op  chattels.  A  sale  i 
intervenor,  upon  the  agreement 
thereof  in  satisfaction  pro  tanfi 
as  principal  and  intervenor  as  suret 
and  valid  consideration.    Fope  v.  ( 

1.  Release  of  partner:  agrbemi 
debt.  The  promise  of  one  par 
ah-eady  bound  is  no  consideratioi 
other  partner.     Earhf  v,  Burt,  716 

3.  For  assignment  of  contract.    Se 

See  Promissoi 

Specific 

CONSTITUTIC 

1.  Chap.  143,  laws  op  1884,  examine 

2.  Jury  of  less  than  twelve:  code, 

3.  Legislation:  title  of  bill.    See 

4.  Vested  rights.    See  Execution,  4. 

CONSTRU 
1.  Of  contracts.    See  Contract,  1,  2, 
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7.  Not  negotiable:   assignable.    A  contract  whicl 

for  assignment  is  nevertheless  assignable,  under  Cc 
c.  Mills,  406. 

8.  Failure  to  perform:  consequent  injury:  pro3 

party  to  a  contract  who  fails  to  perform  is  respon 
quencfts  of  his  failure  as  must  have  been  contemj 
when  they  entered  into  it,  though  they  are  the  i 
intermediate  causes.  See  opinion  for  illustrations. 
M,  dr  St,  P.  R'i/  Co.,  491. 

9.  Evidence:  parol    to  vary    writing.     Action 

lightning-rods  to  be  furnished  and  erected, 
that  the  rods  had  been  furnished  and  er 
tract,  but  alleged  that  the  contract  was  an  oral  one, 
ever,  with  the  one  sned  on,  except  in  the  anfount  to 
and  work.  Defendant  admitted  the  execution  of  tl 
allesfcd  that  it  was  agreed  at  the  time  that  the  rods 
and  erected  under  the  oral  contract,  and  that  the  wi 
used  by  plaintiff  only  as  a  means  of  securing  other 
ant's  neiErhbors.  Held  that  evidence  of  the  allege 
not  be  admitted.— RoTHRocK  and  Beck.  JJ.,  disse 
that  the  written  contract  was  void  as  being  agains 
that  oral  evidence  was  admissible  to  establish  tlu 
Maines,  650. 

10.  Performance:  admission  by  conduct.  "W 
was  to  be  done  according  to  the  term«i  of  a  written  < 
ant  made  no  objection  to  the  work  when  done,  but 
price  which  he  alleged  he  was  to  pay  for  it,  held  th 
was  sufficient  evidence  of  performance,  in  an  actic 
contract.-  Id, 

11.  Waiver:  question  for  jury.  Whether  the  t 
have  been  waived  is  a  question  for  the  jury,  where 
flicting.     Winch  v.  Baldwin,  764. 

12.  Feeding  cattle:  pound  op  "flesh."  Under  a 
cattle,  by  which  defendant  agreed  to  pay  ten  cenl 
**flesh''  gained  by  the  cattle,  held  that  he  was  bo 
per  pound  for  the  increase  in  weight  of  the  cattle. 

13.  Rescission.    See  Conveyance,  2,  8;  Vendor  and  "V 

14.  Contract  for  service:  breach  of.    See  Damj 

15.  Written  contracts:  oral  evidence.    See  Ev 

16.  Assignment:  consideration.    See  Evidence,  7. 

17.  Of  insane  persons:  when  sustained  and  whi 
1,5. 

18.  Performance:  act  of  god.    See  Insurance,  9. 

19.  Madb  on  SUNDAY.    See  Pleading,  12. 

See  Consideration. 
Fraud. 
Insurance. 
Railroads,  12,  24-28. 
Specific  Perfobman< 
Statute  of  Frauds. 
Vol.  LXIII— 50. 
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and  the  signatures  of  tihe  president  and  secretary  executing  it  are  ad- 
mitted, the  courts  will  presume  that  they  had  authority  to  execute  it. 
{Blachshire  v,  Iowa  Homestead  Co.,  39  Iowa,  624,)  even  though  the 
articles  of  incorporation  do  not  expressly  confer  such  author^  on  them, 
but  confer  the  power  to  control  and  manage  the  business  of  the  corpora- 
tion upon  the  board  of  directors  and  a  committee  of  first  mortgage 
bondholders.    Morse  v,  Beale^  463. 

4.  Foreclosure  of  mortgage  by  trustee  op  boni>holdbr8:  appeal 

BY  intervening  BONDHOLDERS:  SALE  PENDING  APPEAL:  APPEL- 
LANT NOT  BOUND  BY.  Where  a  trustee  of  the  holders  of  corporate 
bonds  procured  a  foreclosure  of  the  mortgage  securing  the  bonds,  and 
obtained  an  order  to  buv  in  the  mortfiraged  property  for  the  full  amount 
of  the  bonds,  from  which  order  one  of  the  bondholders  who  had  inter- 
vened in  the  action  appealed,  on  the  ground  that  the  bonds  owned  by 
him  were  guaranteed  by  other  bondholders  and  that  the  property  was 
not  worth  the  amount  of  the  bonds,  and  that  the  effect  of  the  order 
would  be  to  deprive  him  of  the  benefit  of  his  guaranty,  held  that  a  sale 
and  purchase  made  under  the  order  by  the  trustee,  pending  the  appeal, 
did  not  bind  the  intervener,  nor  deprive  him  of  the  oenefit  of  a  reversal, 
though  he  filed  no  supersedeas  bond  to  stay  execution.  Sanxey  v.  Iowa 
City  Glass  Co.,  542. 

See  Sale,  3. 

Taxation,  3. 

Municipal  Corporations. 

COSTS. 

1.  In  criminal  gasbs  on  change  of  yenub.    See  County,  4,  5,  6. 

2.  Motion  to  set  aside  judgment  for.    See  Judgment  and  Decree,  4. 

COUNTER  CLAIM. 
See  Pleading,  9. 

Estates  of  Decedents,  6. 

COUNIY. 

1.  IlABILITY  FOR  EXPENSE  OF  SMALL-POX  PATIENTS.      A  COUnty  is  liable 

for  expense  incurred  by  a  board  of  health  in  the  case  of  persons  afflicted 
with  small-pox.  under  §  21.  chap.  151,  Laws  of  1880,  only  when  the 

Satients  themselves,  or  those  who  are  liable  for  their  support,  are  unable 
)  make  compensation  therefor.    Gill  v.  Appanoose  Co.,  20. 

2.  Payment  of  part  of  claim:  estoppel  to  dkny  balance.    A  county 

is  not  estopped,  by  the  payment  of  a  pirt  of  an  illegal  demand,  from 
denying  its  liability  for  the  balance  of  it.    Id. 

3.  Liability  ON  contract  FOR  BUILDING  bridge  on  defective  plan: 

WHO  RESPONSIBLE  FOR  PLAN:  EviDKNOE.  In  nn  action  for  the  Con- 
tract price  for  building  a  county  bridge,  wh«re  the  bridge  proved  worth- 
less on  account  of  the  defective  plan  on  which  it  was  built,  held  that 
there  was  sufficient  evidence  (see  opinion)  to  justify  the  jury  in  render- 
ing a  verdict  for  the  plaintiff  on  the  ground  that  the  county  was  respon- 
sifele  for  the  plan.    Holland  v.  Union  Co.,  56. 

4.  Change  OF  VENUE  OF  CRIMINAL  cause:  liability  for  jury's  FEES. 

When  a  criminal  cause  is  ti-ied  in  a  county  other  than  the  one  in  which 
the  offense  was  committed,  the  latter  county  is  liable  to  the  county  where 
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13.  ;  :  DEPOSIT  IN  BXCESS  OF  authouity:  bonds 

RBLBA8BD.    In  8uch  case  it  was  immaterial,  in  an  action  on 
whether  or  not  the  treasurer  had  deposited  more  than  the  amou 
ized  by  the  order  of  the  sapervisors,  for,  if  he  had,  that  fact  i 
release  the  bondsmen  Jhrom  liability  for  the  amount  authorized 

14.  : :  demand:  what  sufficient.    Where  such 

vided  for  repayment  on  demand,  it  was  sufficient  to  make  dema 
cashier  of  the  bank.    Id. 

15. : :  certificate  OF  deposit;  action  on  bone 

TI0N8  of  certificate  IMMATERIAL.  Where,  in  such  case, 
provided  for  the  repayment  of  the  money  on  demand,  but  the 
of  deposit  taken  for  the  money  provided  that  the  money  should 
upon  return  of  the  certificate  properly  indorsed,  held  ihot  it 
cient  for  a  recovery  on  the  bond  to  prove  a  demand,  without  pi 
return  of  the  certificate,— the  certificate  being  brought  into  ( 
surrendered.    Id, 

16.  Liability  for  fees  of  defendant's  attorney  in  habeas 
See  Habeas  Corpus,  1. 

17.  Liability  fob  care  of  insane.    See  Insane,  4. 

18.  Right  to  withdraw  swamp  lands  from  market.  Sei 
Lands,  1. 

COUNTY  AUDITOR. 

1 .  Assbssmbnt  of  omitted  land.    See  Taxation,  1. 

COUNIT  TREASURER. 
1.  Deposit  of  funds  in  bank.    See  Couniy,  11-15« 

COURTS. 
See  Circuit  Court. 
District  Court. 
Justices'  Courts. 
Supreme  Court. 

CRIMINAL  EVIDENCE. 

See  Criminal  Law,   passim. 

CRIMINAL  LAW. 

1.  Indictment:  failure  to  file  minutes  of  evidence:  de 
An  indictment  is  not  demurrable  on  the  ground  that  the  minui 
evidence  on  which  it  was  found  have  not  been  filed  with  the 
required  by  Code,  §  4293.    Slate  v.  Brigge,  416. 

2. :   FILING  minutes  OF  EVrDENCE:   what  SUFFICIENT. 

utes  of  the  evidence  upon  which  an  indictment  is  found  are  ki 
filed  with  the  derk  (Code,  §  4298)  when  they  are  handed  to  hii 
receives  them  to  be  kept  on  file  in  his  office.  Ihe  indor«eme 
filings  by  the  clerk,  though  proper,  is  not  necessary.  {State  \ 
hause,  5iO  Iowa.  227.)    Id. 


:    NAMES  OF  WITNESSES  ON  BACK:   IDENTITY  OF  WITNE8 

tice:  evidence:  presumption.     Where  the  name  of  "Mrs. 
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indaned  on  the  indictment  as  one  o£  the  witnesses,  and  the  fitate  on  the 
trial  offered  '*  Mrs.  Mary  E.  H/  as  a  witness,  and  it  was  objected  that 
her  name  was  not  indorsed  on  the  indictment^  held  that  it  was  the  duty 
of  the  court  to  determine  whether  "Mrs.  H/'  and  "Mrs.  Mary  E.  E.  ' 
were  the  same  person,  and  that,  in  so  doing,  it  was  competent  to  con- 
sult not  only  the  indorsement  upK>n  the  indictment,  but  t^e  minutes  of 
the  evidence;  and,  further,  that,  since  the  court  overruled  the  objection. 
it  must  be  presumed  that  it  did  consult  such  minutes,  and  therein  found 
sufficient  evidence  to  determine  the  identity  of  the  witness.    Id. 


:    PRIVATE    prosecution:    duty    op   grand    jury:    code, 

SECTION  4292,  DiRECTOKY.  Scction  4292  of  the  Code,  i-equiring  the 
grand  jury,  when  an  indictment  is  found  at  the  instance  of  a  private 
prosecutor,  to  indorse  that  fact  on  the  indictment,  is  directory  merely, 
and  such  indorsement  is  not  essential  to  the  vaUdity  of  the  indictment. 
Id. 

:  evidence:  competency  of  witnesses  not  before  grand 

JURY.  The  state  in  rebuttal  is  not  limited  to  the  witnesses  who  were 
examined  before  the  grand  jury,  or  of  whose  introduction  the  prescribed 
notice  has  been  given.  (State  v.  Parish,  22  Iowa,  284.)  State  v.  Rivers, 
611. 


:  ALIBI :  burden  of  proof.    The  burden  of  proof  to  establish  an 

alibi  is  on  the  defendant.    Reed,  J.»  and  Adams,  Ch.  J.,  not  concur- 
ring.   Id. 

•:  voluntary  confession:  what  is.    The  defendant,  on  beiilg 


taken  before  the  magistrate  for  preliminary  examination,  after  the 
information  was  read  to  him,  but  before  he  was  informed  of  his  right 
to  counsel,  was  asked  what  plea  he  desired  to  enter,  and  he  anewwed 
that  he  pleaded  guilty  to  the  charge.  Held  that  the  admission  of  guilt 
was  voluntarily  made,  and  that  the  state  was  properly  allowed  to  prove 
it  on  trial  of  the  indictment.    State  v.  Briggs,  410. 


o.  :  letters  of  defendant:  authenticity  of:  question  for 

JURY.  When  letters  purporting  to  have  been  written  by  defendant 
were  offered  against  him,  and  there  was  evidence  tendiiig  to  prove  that 
he  wrote  them,  held  that  the  letters  were  properly  admitted,  along  with 
the  evidence  as  to  their  genuineness.    Id. 

9. :  imbecility  of  dkpkndant:  non-expert.    A  non-expert  can 

testify  to  the  mental  condition  of  the  defendant  only  after  detailing  the 
facts  on  which  he  bases  his  opinion.  {State  v.  Stickletjy  41  Iowa,  232.) 
State  V.  lennyman,  216. 

10.  :  hypothetical  question  to  expert:   must  be  bvsrd  on 

evidence  op  facts.  Hypothetical  questions  to  experts  should  be 
based  on  facts  which  the  evidence  tends  to  prove.    State  r.  Cross,  180. 

11. :  GOOD  CHARACTER  AS  MATTER  OF  DEFENSE:  WHAT  ADMISSIBLE. 

A  defendant  in  a  criminal  case  may  prove  not  onlv  his  general  good 
reputation  in  the  community,  but  also  his  good  character  a««  a  fact 
within  the  knowledge  of  the  witness.  State  v.  Sterrett,  ante,  76,  fol- 
lowed.   Id. 

12.  Adultery  indictment:  duplicity:  what  is  not.  Ad  indictment 
charging  the  defendant  with  committing  adultery  on  a  specific  day,  ^and 
on  divers  other  days  and  tiroes  within  eighteen  months  prior  to 
the  finding  of  this  indictment,"  held  not  bad  for  duplicity,  because,  time 
not  bein^  an  ingredient  of  the  offense,  it  was  competent  to  prove  the 
commission  of  tbe  crime  on  any  day  within  eighteen  months  prior  to  the 
finding  of  the  indictment,  (Code,  §  4166;  State  v.  Bell,  49  Iowa,  440,) 
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and  the  qaoted  words  were  properly  rejec 
V,  BriggSf  416. 

13.   :   PROSECUTION  BY  HUSBAND  OR 

Under  §  4008  of  the  Code,  if  the  husband 
a  prosecution  for  adultery  by  prelim inarj 
irate,  and  the  defendant  is  thereupon  bon 
g^nd  jury,  a  conviction  may  be  had  und< 
husband  or  wife  does  not  voluntarily  purn 
justice's  court,  {State  v.  Baldy,  17  Iowa 
Id, 

14.  :  DEFENSE — NO  PROSECUTION  BY  Y 

PRACTICE.  The  claim  that  a  prosecution 
was  not  begun  by  the  wife  cannot  be  establ 
a  motion  to  dismiss  the  indictment,  but  i 
the  state  having  the  burden  to  establish 
like  any  other  material  averment  of  the  h 

15.    J-:   EVIDENCE  OP  ACTS  NOT  CHABOE 

ecution  for  adulteiy,  evidence  tending  to 
mitted  adultei-y  prior  to  the  time  covered 
that  time  in  another  county,  was  admissi 
the  relation  and  disposition  of  the  parti( 
understand  the  character  of  their  relation 
within  the  time  covered  by  the  indicti 
'       alleged  therein.    Id, 

16.  Assault  WITH  intent  to  kill:  evidei 
(see  opinion)  held  sufficient  to  show  that 
assault  with  intent  to  kill.    State  v,  Mowi 

17. :  measure  of  punishment.    Fiv 

not  excessive  punishment  for  an  assault  i 

18.  Assault  with  intent  to  commit 
dients  op  offense:  evidence. 
u)r>on  a  woman  with  the  intention  ( 
with  her;  and  yet  not  be  guilty  of  an 
mit  rape.  There  must  be  added  the  intei 
essary  to  overcome  the  woman*s  resistanc 
posp.  1  he  evidence  in  this  case  (see  opin 
an  intent    State  r.  Canada,  397. 

19.  Burglary:  allegation  and  proof  of 
It  was  averred  in  the  indictment  that  tl 
lary  was  committed  was  owned  by  three 
were  doing  business  as  partners  therein, 
an  offense  against  the  possession,  it  was  i 
nership  composed  of  the  persons  nam( 
occupancy  of  the  building  at  the  tim( 
State  V,  Rivers,  611. 

20. :  POSSESSION  of  stolen  goods  as  1 

session  of  property  which  has  been  s 
has  been  broken  and  entered  is  not  alo 
the  one  having  it  in  possession  is  guilty  o 
Shaffer,  59  Iowa,  29.0.  and  cases  there  cit 
the  satisfaction  of  the  jury  that  the  la 
committed  by  the  same  peraons  at  the  8 
prima  facie  evidence  that  the  possessor 
(State  V.  Golden,  49  Iowa,  48.)    Id, 
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21.  Dkfacino  highway:  evidbncb.  Id  aprosecaiion  for  defadnir  a  high- 
way, UDder  chapter  17,  Laws  of  1874,  evidence  offered  by  the  defeDdint 
to  prove  that  the  change  which  he  made  in  the  highway  was  an  im- 
provement and  not  an  injury  to  it,  was  properly  excluded.  State  v. 
Hunter,  447. 

22.  Embezzlement:  misnomer  of  injubbd  party.  That  the  company 
from  which  the  alleged  embezzlement  was  made  was  called  ''RaiL* 
road  Company  **  in  the  indictment  and  instructions,  while  its  corpor- 
ate name  was  **  Railway  Company,*'  held  io  be  immateriaL    State  p. 

Goode,  593. 

23. :  BY  AGENT  OP  CORPORATION:  AGE  OF  DEFENDANT.    Under  the 

statute,  (Code,  §  3909,)  embezzlement  from  a  corporation  may  be  com- 
mitted by  an  agent,  though  he  be  under  sixteen  years  of  age;  and 
an  allegation  in  an  indictment  that  he  was  over  that  age  was  superflu- 
ous, and  proof  of  it  was  not  necessary  to  conviction.    Id, 

24.  Forgf.ry:  uttering  forged  note:  bvcdencb  of  other  forgeries. 
In  a  proceeding  for  uttering  forced  notes,  evidence  tending  to  show 
that  defendant  had  had  a  ouestionable  connection  with  another  note 
was  improperly  admitted,  when  there  was  no  evidence  that  such  other 
note  was  forged,  and  when  the  note  referred  to  was  not  produced,  nor 
its  absence  accounted  for.  (Compare  State  v,  Breckenndgef  67  Iowa, 
204.)    StaU  V.  Saunders,  370. 

25.  Larceny:  joint  possession  of  stolen  property:  evidence  of 
ouiiiT.  Unexplained  possession  by  defendant  of  recently  stolen  prop- 
erty need  not  be  exclusive  in  order  to  justify  an  instruction  that  it  is  m 
law  **a  strong  crinunating  circumstance  teuding  to  show  the  guilt  of 
defendant.'*  So  held  where  the  stolen  horse  was  found,  the  day  after 
the  larceny,  ridden  by  a  boy  who  was  traveling  with  defendant,  and 
who  had  been  with  him  the  day  before  the  larceny.  State  v.  Pen- 
nyman,  216. 

26.  Malicious  maiming  of  horse:  implied  malice  towards  owner: 
instruction.  In  a  prosecution  for  the  malicious  maiming  of  a  hori*e. 
under  5^  3977  of  the  Codp,  the  following  instruction  is  approved:  **lf 
you  find  that  the  injury,  if  any,  was  inflicted  by  the  def^n^lant  willfully 
and  wantonly,  and  without  any  reasonable  excuse  shown  therefor,  then 
tlie  law  will  imply  malice  towards  the  owner.**  State  v,  Williamson, 
351. 

27.  :  evidence  op  malice.    Where  one,  in  seeking  to  restrain 

another's  horae,  found  running  at  large,  from  roaming  about,  uses 
means  which  are  unnecessarily  harsh  and  cruel,  and  thus  maims  the 
horse,  h  *  cannot  be  convicted  of  malicious  maiming  under  §  3977  of  the 
Code  without  proof  of  malice  toward  the  owner  of  the  horse,  but  the 
means  used  to  rentrain  the  horse  may  b3  considered,  with  other  circum- 
stances, in  determining  the  question  of  such  malice.    Id, 

28.  Homicide:  evidenck:  peaceful  di<»position  of  dependant. 
Defendant  was  accused  of  murder  committed  in  the  midst  of  an  alter- 
cation with  a  school  mate.  Held,  that  he  wa>  entitled  to  prove  the  fact 
that  he  was  of  a  quiet  and  peaceable  disposition,  by  witn^ses  who 
showed  themselves  competent  to  testify  to  such  fa  -t,  and  that  he  was  not 
confined  to  proof  of  his  reputation  in  the  community  where  he  livedo 
State  r.  Sierrett,  76. 

29.  ■:  self-defense.  In  prosecutions  for  homicide,  where  sdf- 
defense  is  relied  upon,  the  Question  is  whether  the  circumstances  were 
such  as  to  lead  a  rea-ionably  prudent  man  (not  a  reasonably  prudent 
man  of  defendant's  age,  condition  of  health  and  temperamenl^  to 
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belieye  that  the  killing  was  necessary,  in  order  to  avoid  death  or  i 
bodily  injury  at  the  hands  of  the  deceased.    Id, 

30.  Murdeb:  self-depense:  evidenck  op  hostility  on  part  of 
ceased:  testifying  before  grand  jury.  On  a  trial  for  mu 
where  self-defense  was  relied  on  by  the  accused,  evidence  that  the  ace 
had  testified  a^inst  the  deceased  before  the  grand  jurv  in  a  certain 
held  inadmissible  to  show  the  character  and  extent  of  the  hostilily  o 
deceased  toward  the  accused,  and  the  character  of  the  attack  mad 
the  former  upon  the  latter.    State  v.  Cross,  180. 

81.    :  INTENTION   OP  ACCUSED:    EVIDENCE:  STATEMENTS  TO  W 

RES  QESTiE.  Where  a  person  starts  out  of  his  house  with  a  lo 
revolver  in  his  pockt't,  and  proceeds  directly  to  a  fatal  encounter 
an  enemy,  there  is  somo  ground  for  suspecting  his  motives  in  any  s 
ment  which  he  may  make  to  his  wife  showing  that  he  is  bouna  o 
innocent  errand;  but,  where  such  statement  is  strictly  a  part  of  th( 
gestce,  it  must  be  admitted  in  evidence  for  what  it  is  wortn.    Id, 

32.  :  self-defense:  evidence:  angry  looks  of  deceased  pi 

TO  OVERTAKING  THE  ACCUSED,  Under  the  circumstances  of  this  < 
(see  opinion.)  evidence  that  the  deceased  had  an  angry  counten 
just  before  overtaking  the  accused  and  engaging  in  the  encount< 
which  he  was  killed,  held  improperly  excluded,  when  offered*  by 
accused  in  support  of  the  theory  of  self  defense.  State  v.  Sullivai 
Iowa,  144,  distinguished.    Id, 

83. : :  :  information  and  advice  as  to  dangbi 

BE  apprehended  FROM  DECEASED.  Evidcnco  that  a  feUow-citiz€ 
the  parties  informed  the  accused  that  the  deceased  was  much  ince: 
toward  him  (the  accused)  and  was  a  powerful  and  quick-tempered  i 
and  that  he  advised  him  (the  accuseo)  to  be  prepared  to  defend  bim 
held  inadmissible  to  support  the  theory  of  self-defense.    Id^, 

84.  : :  :  angry  appearance  of  decexsed.    The 

timony  of  defendant  that  the  deceased  appeared  angry  while  conver 
with  him  about  three  years  prior  to  the  homicide,  held  properly  strii 
out.    Id. 

35.  :  :  :  newspaper  comments.    Evidence  that 

newspapers  had  commented  upon  a  case  in  which  the  accused  had  t 
fied  against  the  deceased  before  the  grand  jury,  held  not  admissib! 
prove  the  hostility  of  deceased  toward  the  accused.    Id, 

86. :  evidence:  how  wounds  produced:  non-expert.    A  3 

expert  cannot  be  allowed  to  testify  how  c^^n  injuries  on  the  pei 
appear  to  have  been  made.    He  can  only  describe  the  injuries.    Id, 

87. :  :  threat  by  accused:  denial  and  explanati 

rebuttal.  Where  a  witness  testified  on  behalf  of  the  state  that 
accused  had  threatened  to  take  the  life  of  the  deceased,  and  the  accu 
as  a  witness,  not  only  denied  this  testimony,  but  said  that  the  wit 
made  certain  statements,  in  response  to  which  the  remark,  construes 
the  witness  as  a  threat,  was  maxie,  held  that  it  was  the  right  of  the  s 
to  Drove  by  the  witness  that  she  did  not  make  the  statements  attribi 
to  her.    Id, 

88.  :  self-defense:  evidence  of  infirmity  of  deceased. 

fa^  that  the  deceased  had  an  infirmity,  shown  bjr  the  fact  that  he  v 
a  truss,  was  immaterial  for  the  purpose  of  rebutting  the  theory  of  i 
defense,  wh^^re  it  was  not  shown  that  the  accused  had  any  knowle 
of  the  infirmity.    Id, 
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— :  evidence:  appearance  op  wound:  competency  of  medi- 
EXPERTS.    Medical  experts  held  competent  to  testify,  from  the 
earance  of  a  wound  through  the  hand,  whether  or  not  it  was  made 
le  the  hand  was  pressed  over  the  muzzle  of  the  revolver.    Id, 

— :  OP  ONE  PHYSICIAN  BY   ANOTHER:   EVIDENCE   OP   ILL-PBELIKO 

)EFENDANT  TOWARD  OTHER  PHYSICIANS.  Where  defendant  was 
rial  for  the  murder  of  a  fellow  physician,  and  the  theory  of  self-defense 

interposed,  h^ld  that  it  was  error  to  admit  evidence  on  the  part  ofi 
state  showing  that  the  defendant,  soon  alter  the  homicide,  w^ed  pro- 
I  language  expressive  of  his  contempt  for  the  remaining  part  of  the 
ical   fraternity  in  the  city  where  he  lived,  and  where  the  deceased 

lived.    Id, 

— :  instruction:  lying  in  wait:  no  evidence  to  support. 
instruction  in  relation  to  murder  committed  by  lying  in  wait  held 
neous,  because  thei-e  was  no  evidence  of  lying  in  wait,  within  the 
>er  meaning  of  the  words.    Id, 

—:  self-defense:  when  state  has  burden  op  proof.  When 
question  whether  the  homicide  was  justifiable  on  the  ground  of  pelf- 
nse  arises  on  the  state's  evidence,  the  burden  of  proof  is  on  the  state 
low  that  it  was  not  justifiable,  and  the  jury  should  be  so  inntnicted. 
5rdingly,  under  the  evidence  in  this  case,  (see  opinion,)  held  that  it 
error  to  neglect  so  to  instruct.    Id, 

provocation  of  assault:  instruction.      If  one 


te  or  provoke  an  assault,  to  be  made  upon  himself,  lor  the  purpose 
lecuring  a  pretext  or  opportunity  lor  killing  the  assailant,  the 
ult  will  furnish  no  justification  or  excuse  for  the  killing;  and  in  Mis 
heid  that  the  evidence  (see  opinion)  justified  the  court  m  so  instnict- 
the  jury.    Id, 


— :  :  necessity  of  kiuLino  assailant:  instruction  dis- 

roved.  If  a  person  who  is  assailed  resorts  to  a  deadly  weapon  to 
nd  himself,  ana  kills  his  assailant,  his  proved  ability  to  protect  him- 
by  resistance  or  escape,  or  by  calling  others  to  his  aid,  and  withoat 
rt  to  a  deadly  weapon,  would  be  a  circumstance  against  him,  of 
*ter  or  less  weight,  according  to  the  facts,  but  would  not  necessarily 
Qnclusiye;  and  an  instruction  in  this  case  (see  opinion)  to  the  effect 
it  would  be  conclusive  held  erroneous.    Id, 

— : :  : .    The  court  instructed  the  jury  that  "if 

assailed  make  use  of  a  deadly  weapon  against  an  unarmed  ndver- 
,  at  a  time  when  said  adversary  is  retrea-ting,  or  being  driven  back, 
when  the  advantage  is  with  him  (the  assailerl)  without  the  use  of  such 
pon,  his  act  in  resorting  to  the  use  of  a  deadly  weapon,  at  such  a 
5  and  under  such  circumstances,  will  be  entirely  inexcusable.'' 
i  that  the  instruction  (the  correctness  of  which  was  not  questioned) 
not  without  warrant  in  the  evidence.    Id, 

— :  LYING  in  wait:  definition:  instruction  without  evi- 
CE.  Lying  in  wait,  as  the  term  is  u«ed  in  law,  is  lying  in  ambush  or 
ealment;  and,  as  there  was  no  evidence  of  such  lying  in  wait,  an 
uction  in  regard  thereto  should  not  have  been  given.    Id. 

—:  self-defense:  instruction  dihapproved.  An  instruction 
le  effect  that  if  the  jury  found  all  of  the  several  matters  relied  upon 
lefendant,  as  showing  that  the  homicide  was  committed  in  self- 
nse,  to  be  true,  they  should  acquit,  held  erroneous,  because  they 
ht  properly  have  found  him  not  guilty  if  they  had  found  a  part  of 
e  matters  to  be  true.    For  instruction  see  opinion.    Id, 
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48.  •  I  — — :  VBRDICJT  UNDER  PROPER  INSTRUCTIONS  NOT  DIS- 
TURBED. Where  on  a  trial  for  murder,  in  which  self-defense  was  relied 
on,  the  court  properly  instructed  the  jury  to  the  eflPect  that,  if  the  dan- 
ger which  seems  to  threaten  the  person  assailed  can  be  avoided  or  pre- 
vented by  any  other  reasonable  means  within  his  jwwer,  he  is  not  justi- 
fied in  taking  the  life  of  his  assailant;  and  there  was  evidence  from 
which  the  jury  might  well  have  found  that  the  defendant  could  have 
avoided  all  danger  from  his  assailant  by  retirii^  from  the  conflict,  or 
that,  by  appealing  to  the  by-standers — who  were  friendly  to  him — he 
might  have  seciired  |)rotection,  this  court  connot  interfere  with  such 
finding,  and  reverse  a  judgment  upon  a  verdict  in  accordance  therewith. 
State  V.  Mahan,  304. 

49.  :  DUTY  TO   INSTRUCT  A8  TO  OFFENSES   INFERIOR  TO  THE  ONE 

CHARGED.  Whether  it  is  necessary  or  proper  for  the  court,  in  any  case, 
to  instruct  the  jury  as  to  the  offenses  lower  than  that  charged  in  the 
indictment,  and  which  are  included  in  it,  must  depend  on  the  facts  of 
the  case  as  they  are  shown  by  the  evidence;  and  where,  on  a  trial  for 
murder,  there  was  no  possible  theory  of  the  evidence  upon  which  a  ver- 
dict of  guilty  of  any  ol  the  offenses  included  in  the  indictment,  lower 
than  manslaughter,  could  have  been  found,  held  that  the  court  properly 
inslaructed  the  jury  that  they  could  not  convict  the  defendant  of  any 
offense  lower  than  manslaughter.    Id, 

50L  :     SELF-DEFENSE:     INSTRUCTION:     DANGEROUS    CHARACTER   OF 

assault:  PROVINCE  OK  JURY.  While  it  is  true  that  an  assault  made 
without  weapons  may,  in  some  cases,  be  highly  dangerous  to  the  one 
assailed,  and  while  it  is  true,  also,  that,  as  a  general  rule,  it  is  the  pro- 
vince of  the  jury  to  determine  from  the  evidence  whether  or  not  the 
assault  was  of  such  a  dangerous  character  as  to  justify  the  taking  of 
the  assailant's  life  in  self-defense,  yet,  in  this  case,  where  the  only 
unusual  danger  to  the  assailed  was  in  the  fact  that  the  assailant  had  a 
stone  in  his  band,  it  was  not  error  for  the  court  to  instruct  the  jury,  in 
effect,  that,  unless  the  stone  was  a  dangerous  weapon,  or  to  a  reasona- 
ble person  in  defendant's  position  would  have  appeared  to  be  such,  he 
was  not  justified  in  striking  the  fatal  blow.  This  point  reconsidered 
and  affirmed  in  opinion  on  i*ehearing.    Id, 

51.   : :  INSTRUCTIONS  MUST  BE  CONSTRUED  TOGETHER.       The 

court  gave  an  instruction  beginin^  thus:  *'  If  the  defendant  gave  the 
unlawful  fsiiaX  blow,"  etxi.;  to  which  defendant  objects,  on  the  ground 
that  the  lury  was  thereby  told,  in  effect,  that  the  fatal  blow  was  unlaw- 
ful. But  held  that  the  instructions  should  all  be  considered  together, 
and  that,  when  so  considered,  the  jury  could  not  have  been  misled  by  the 
use  of  the  word  '*  unlawful  '*  in  the  instruction  refered  to.    Id, 

52.  Rape:  evidence  to  establish.  Evidence  considered,  Csee  opinion,) 
and  held  sufficient  to  sustain  a  charge  ot  rape  as  against  one  of  the 
defendants,  but  insufficient  as  to  the  other.    State  r,  Mitchellf  116. 

53.  :  corroboration:  statements  of  prosecutrix.    The  fact 

that  the  prosecutrix,  soon  after  the  alleged  rape,  complained  that  she' 
had  been  abused  and  ravished,  was  admissible  in  corroboration  of  her 
evidence,  though  she  did  not  testify  till  after  such  corroborative  evidence 
has  been  given.    State  v.  RicJ^rda,  33  Iowa,  420,  distinguished.    Id, 

54. :  MINOR  offenses  included:  instruction:  error  without 

PREJUDICE.  On  a  trial  for  rape,  the  court  instructed  the  jury  that  the 
crime  charged  included  the  crime  of  an  assault  with  intent  to  commit 
rape,  and,  also,  a  simple  assault,  and  that  the  jury  might  find  the 
defendants  guilty  of  either.  Held  that  the  instruction  wa^  faulty  in 
that  it  did  not  mention  the  crime  of  assault  and  battery ;  but  that  the 
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1.  Dblivbry:  porsbsseon  a 
COMB.  The  possession 
evidence  of  the  lavirful  de 
in  this  case  (see  opinion) 
tion,  though  it  showed  tl 
grantor's  death,  and  thai 
in  possession  daring^  his  1 
the  taxes  paid  by  him,  an 
of  the  deed,  offered  the  h 
by  a  father  to  his  childrei 

S.  Incapacity  op  grantor. 


Sc 


1.  Taken  in  othbr  statb: 
dencb  of  laws  of  8i8t] 
behalf  of  defendant  was  ( 
county  of  Baltimore  and 
depositions  designated  hi 
lie  of  the  state  or  Marylai 
in  the  city  of  Baltimore  a 
to  suppress  the  depositioi 
the  commission  was  dire( 
tidng^  attorney  of  the  Sta 
of  the  city  of  Baltimore  v 
land.  Held  that  the  ai 
because  not  competent  to 
(Code,  §3718;)  and  that 
the  rule  of  Plummer  v.  R 
229.    State  v.  Cross,  180. 

DESCRI 
See  Chat 

HOM 


1.  Jurisdiction  op  appeal 
VENUE.    See  Venue,  1. 
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DIVORCE. 

Cruelty:  insuppicient  evidence:  The  acts  shown  by  the  evi- 
dence in  this  case  (see  opinion)  held  not  to  constitute  snch  inhuman 
treatment  as  to  endanger  life,  and  hence  to  be  no  sufficient  ground  for 
divorce.     Whaley  v.  Whaley^  t>47. 

DOMESTIC  RELATIONS. 
See  Husband  and  Wife. 
Parent  and  Child. 

EMBEZZLEMENT. 
See  Criminal  Law,  22,  23. 

EMINENT  DOMAIN. 

See  Railroads.  1,  2. 

Arbitration,  1. 

EQUALIZATION  OP  TAXES. 
See  Taxation,  4. 

EQUITY. 
Rescission  of  deed:  condition  of.    See  Conveyance,  2,  3. 
See  Specific  Performance. 
Trust. 

ERROR  WITHOUT  PREJUDICE. 
See  Practice  in  Supreme  Court,  27. 

ESTATES  OF  DECEDENTS. 

Judgment  against  foreign  administrator  as  evidence  against 
auxiliary  administrator  in  this  state.  Upon  a  judgment  ren- 
dered by  the  courts  of  one  state  ajfainst  an  administrator  appointed  in 
that  state -an  action  will  not  lie  against  an  administrator  appointed  in 
another  state.  {Stacy  r.  Thrasher,  6  How.,  57;  McLean  v.  Meek,  18 
Id.,  16.)  And,  under  this  principle,  the  record  of  the  allowance  of  a 
claim  against  an  administrator  in  Pennsylvania  is  not  admissible  in  an 
action  to  estabhsh  the  same  claim  against  an  auxiliary  administrator  in 
this  state.     CrettweU  r.  Slack,  110. 

Sale  of  land  in  iowa  to  pay  claim  allowed  in  other  state: 
statute  of  limitations.  The  claim  in  question  was  allowed  againj^t 
the  principal  administrator  in  Pennsylvania  in  1871,  when  itwas known 
that  the  assets  there  would  pay  but  a  small  portion  of  the  indebtedness. 
This  proceeding,  instituted  by  the  auxiliary  administrator  in  Iowa,  to 
sell  the  land  in  question  to  satisfy  the  claim,  was  not  begun  for  more 
than  four  years  thereafter.  In  the  meantime  the  land  had  been  sold  to 
innocent  purcha^^ers  by  the  guardian  of  the  heirs  of  the  intestate.  Held 
that  the  proceeding  was  barred  by  the  lapse  of  time.  Hadley  v.  Greg- 
ory, hi  Iowa,  157,  followed  in  principle.    Id. 
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8.  Statute  op  limitations:  administrator  bound  by  his  own  nc 
Where  an  administrator  gives  such  notice  of  his  appointment 
thinks  sufficient,  without  any  order  in  relation  thereto  by  the  co 
clerk,  he  cannot  be  heard  to  say  that  such  notice  was  insufficient  a 
law  no  notice,  for  the  purpose  of  saYingc  a  claim  filed  by  him  aj 
the  estate  from  the  statute  of  limitations.    Clark  v.  Tallman^  372 

■:  CLAIM  OF  FOURTH  CLASS  BARRED:  EXAMPLE.    Where  an  a< 


istrator  himself  held  a  claim  of  the  fourth  class  against  the  estat 
neglected  without  excuse  to  file  it  until  within  a  few  days  of  the  e: 
tion  of  the  year  next  following  the  giving  of  the  notice  of  bis  ap 
m<'nt,  and  there  was  not  time  within  such  year  to  give  due  notice 
claim  and  for  the  parties  adversely  interested  to  prepare  for  tria 
so  the  claim  was  not  proved  within  the  year,  as  provided  by  §  2 
the  Code,  held  that  tne  claim  was  barred  by  the  statute  at  the  tin 
trial  was  reached.    Id, 

6.  Adjudication  of  claim  against:  jurisdiction.    The  adjudi( 
of  a  claim  against  an  estate  is  to  be  deemed  a  part  of  the  settlem 
the  estate,  of  which  the  circuit  court  has  exclusive  jurisdiction. 
man  v.  Bowman,  45u. 

6.  Claim  barred  by  statute  still  good  as  offset:  jurisdic 

Though  a  claim  against  an  estate  is  barred  by  the  special  statute  ( 
itations,  (Code,  §  2421,)  it  may  yet  be  set  up  as  an  offset  in  an  ; 
against  the  claimant  upon  a  note  made  by  him  to  the  decedent,  i 
court  where  such  suit  is  brought;  but  there  can  be  no  recovery  ii 
case  of  any  excess  of  the  claim  over  the  amount  of  the  note.  W 
Howley,  633. 

7.  Inheritance  by  illegitimate  child.    See  Parent  and  Child,  1, 

8.  Jurisdiction.    See  Circuit  Court,  1. 

See  Administrator. 

ESTOPPEL. 

1.  Conduct  of  plaintiff  sussEQUENt  to  act  complained  op. 

action  to  recover  for  false  representations  leading  to  the  purchf 
depreciated  corporation  stock  by  plaintiff,  the  fact  that  ph 
afterwards  assisted  in  making  an  invoice  of  the  effects  of  the  co 
tion.  by  which  it  was  made  to  appear  that  the  corporation  was  s 
and  the  stock  valuable,  did  not  estop  him  from  denying  the  tiiithi 
of  such  invoice,  and  showing  the  very  truth  as  to  the  value  of  the 
when  he  was  induced  to  purchase  it.     Gee  v.  Moss,  818. 

2.  Must  be  specially  pleaded:  instruction.    Before  an  estopp 

be  relied  on,  the  facts  constituting  it  must  be  pleaded;  and  where 
was  no  such  plea  it  was  error  to  give  an  instruction  upon  the 
that  it  was  allowable  for  the  jury  to  find  an  estoppel.    Ind.  Di 
Burlington  r.  Merchants^  Nat.  Bank,  343. 

8.  Facts  not  constituting.  P.,  who  was  plaintiff's  treasurer,  wa 
the  assistant  cu-shier  of  the  defendant  bank,  and  the  plaintiff 's 
were  deposited  in  the  bank.  The  plaintiff 's  directors,  being  ab( 
settle  with  P.,  inquired  of  the  cashier  of  the  bank  as  to  the  amoi 
school  money  P.  had  on  deposit  in  the  bank.  The  cashier  refern 
matter  to  a  book-keeper,  who,  after  i-eferring  to  the  books,  han( 
the  cashier  a  slip  ot  paper  on  which  he  had  written  * '$36,69 
which  slip  the  cashier  handed  to.  the  directors.  Tae  amount  nam 
the  slip  included  a  fi^titiou^  credit  of  $25,0)),  waich  P.  had  tha 
entered  on  the  books  with  a  pencil,  and  which  he  afterwards  ei 
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4.  Sale  of  chattels:  bill  op  sale  suPEnsEi 

Where  a  bill  of  sale  for  the  chattels  in 
by  a  subsequent  oral  sale  and  delivery,  an< 
relied  on,  evidence  thereof  was  properly  admi 
written  bill  of  sale:  for  that  was  not  in  tl 
563. 

5.  Receipt:  as  evidbnce  of  payment:  not 

given  to  an  administrator  for  the  payment  of 
is  notr  conclusive  evidence  of  pavnient;  and  i 
fact  been  made  the  estate  is  still  liable,  no 
Shropshire  v.  Long,  537. 

6.  Contract  ADMrTTEO  but  alteration  alt^( 

Wher;^  the  action  was  founded  upon  a  contra( 
was  admitted  in  the  answer,  but  the  answer  c 
part  of  plaintiff,  and  alleged  an  alteration  oi 
execution,  held  that  plaintiff  had  no  need  to 
evidence,  but  only  to  prove  performance  nn  h: 
den  was  on  defendant  to  establish  the  altera 
Stewart,  13. 

7.  Contract:  assignment:  consideration.    "^ 

owner  of  the  contract  in  suit,  it  is  immat 
where  no  question  of  fraud  is  raised  by  the  ph 
witif  764. 

8.  Of  value:  no  market  price:  opinions  o] 

property  in  question  hid  no  market  value,  ^ 
they  had  some  knowledge  of  the  value  of  si 
allowed  to  state  what  they  considered  it  wo 
B,  (£'  Q.  R'f/  Co,,  502. 

9.  Elements  of  value  of  destroyed  pro; 

recover  for  property  destroyed,  the  qualities 
which  added  to  its  value  may  be  shown  with( 

10.  Value  of  housrhold  ooods:  competency  < 

A  husband  and  wife  who  are  the  owners  of 
may  testify  as  to  tlieir  valie  without  proof  < 
value  of  such  goods.  Such  knowledge  will  be 
rison,  44. 

11.  Capacity  op  pork-iiouse:  competency  o 
who  based  their  t^^stimony  upon  observation  t 
in  a  pork-house  were  competent  to  t  stify  as  i 
Paddock  v.  B.irtleti,  16. 

12.  Use  op  short-hand  reporter's  notes  in 
3777.  Under  the  provisions  of  §  3777  of 
reporter's  notes  of  tn'»  testimony  of  a  witness  ( 
oianother  causi^,  without  fii-st  showing,  ns  in 
deposition,  that  tha  witness  himself  cannot  I 
evidence  that  the  witness  was  reputed  to  have 
ficient  for  the  purp.se.    Baldwin  r.  St.  Louis 

13.  Facts  control  witness'  conclusions.  V 
he  was  the  own'^r  of  a  judgment,  but  he  also  i 
he  based  his  claim  of  ownership,  and  the  facts 
held  that  sjch  ownership  was  not  established. 

14.  Inference  from  facts  excluded.  An  on 
allowed  to  stats;  what  conclusion  he  has  arrivec 
of  certain  facts.    Aiken  v.  Chicago,  B.  dt  Q.  i 

Vol.  LXVIII— 51 


Digitized  by 


Google 


II^DEX. 

3ee  opinion  for  illustration.    Winch  v.  Baldwin, 


^HBN  NOT   ADMISSIBLE;  PROPER   HANNER   OF 

work  of  piling  lumber  does  not  in  any  proper 
}e  of  tecnnical  knowledge  or  nkill;  and  te  allow 
L  work  to  testifjr  how  he  would  have  piled  it  in 
in  his  opinion,  it  ought  to  have  been  piled,  was 
al  question  was  whether  or  not  it  was  so  neg- 
1  upon  and  injured  plaintiff.  Baldwin  r.  St, 
♦  37. 

JOOKS  OP  Accomrr.  Copies  of  entries  in  books 
ssible  in  evidence  to  prove  the  account.    Cres- 


rL  APPLICATION.  Where  there  was  a  conten- 
Lon  made  by  defendant  relateJ  to  the  matter  in 
the  evidence  concerning  it  were  properly  given 
Baldwin^  764. 

:  DECLARATIONS  OP  AGENT.  The  authority  of 
b  be  established  by  his  own  declarations;  but, 
is  established,  his  declarations,  as  such,  within 
Drity,  are  binding  on  his  principal.    Id, 

OP  PARTY  EXCLUDED.  Where  the  question 
parties  entered  into  a  contract,  and,  if  so,  what 
^as  proper  to  consider  the  conduct  and  language 
e  negotiations,  but  evidence  of  the  secret  motives 

parties  was    entirely  immaterial.      Bt-otcne  r. 


kCH  TESTIMONY  OP  WITNESS.  A  barbcT  testified 
ae  to  his  shop  to  be  shaved,  made  statements 
ry  to  those  made  by  him  on  the  witness  stand. 
ly  could  not  be  rebutted  by  evidence  that  the 
barber  shop  in  the  same  city,  where  the  witness 
get  shaved  for  nothing.    State  r.  Cross,  180. 

ITNESS:    STATEMENTS  OUT  OP  COURT.      It    is    a 

ence  of  what  a  witness  has  said  out  of  court 
oborate  or  fortify  his  testimony.  For  application 
hutasel  v.  Stephens,  627. 

lEBUTTiNG.  Plaintiff,  in  rebutting  may  intro- 
nce  tending  to  rebut,  when  he  has  not  before 
the  same  character.    Lanning  v.   Chicago,  B. 


ATION :  STATEMENT  TO    COUNSEL   IN    PRESENCE 

ent  chooses  to  make  h  statement  to  his  attorney 
>ns  not  employed  in  the  business  of  the  attorney, 
•bidden  to  disclose  it.    State  o.  Sterrett,  76. 

OP  PAYMENT.    Sea  Administrator,  1. 

TABLisn  LOST  CORNER.    See  Boundaries,  2. 

TTEN  ORDER   POR    LIGHTNING-RODS.      See    Con- 

:d.    See  CJonveyance,  1. 
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29.  Of  authority  of  officers.    See  Corporation, 
80.  In  criminal  cases.    See  Criminal  Law,  passim 

31 .  Of  delivery  of  deed.    See  Deed,  1 . 

32.  Of  laws  of  sister  state.    See  Depositions,  1. 

33.  Two  causes  of  action  in  one  count.    See  PU 

34.  Documentary  evidence:  how  offered  a 
Practice,  1,  2. 

35.  Of  aoreement  by  attorney.    See  Practice,  1. 

36.  Parol  to  ^correct  mistake  in  date  of  n 
Note,  1. 

37.  Presumption  of  innocence  in  civil  cases. 

See  Depositions. 
Estoppel. 
Execution,  1-3. 
Fraudulent  Con^ 
Insurance,  2,  3,  4 
Libel  and  Sland 
Mechanic's  Lien, 
Mills  and  Dams, 
Railroads,  passir 
Statute  of  Frai] 

EXCEPTIONS. 

1.  What  sufficient.  Where  the  court  found  the  l 
of  law  based  thereon,  and  entered  judgment  i 
conclusions  of  law,  order  and  ludgnient,"  th 
defendant  at  the  time  excepted,'  held  that,  as 
proposition  of  law  embraced  in  the  legal  conclus 
the  exception  was  sufficiently  specific  to  justifj 
position  of  law.    Henkle  v.  Town  of  Keota,  3o4 

See  Bill  of  Exceptions. 

Practice,  10. 

EXECUTION. 

I.  Exempt  pkoperty:  owner  about  to  leave  'j 
estoppel.  Where  property  which  is  ordinarilv 
on  the  gronnd  that  the  owner  is  about  to  leave 
an  action  against  the  officer  for  the  wrongful  cot 
is  not  estopped  by  declarations  previously  made 
to  leave  the  state,  for  he  has  a  right  to  change  h 
dence  of  such  declarations  are  not  admissible  a^ 
at,  after  or  so  near  the  time  of  starting  as  tc 
Declarations  made  two  or  three  days  before  held 
acter.     Tubhs  v.  Garrison ,  44. 
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FEDERAL  COURTS. 
See  Remoyal  of  Causes; 
InToxiGATnro  Liquors,  10 

FENCES. 
See  Rahaoads,  4-7. 

FILING  PAPERS. 
1.  What  constitutes  piling.    See  Criminal  Law,  1 

FINDING  OF  FACT. 
1.  Evidence  to  suppobt.    See  Practice  in  Supreme 

FINE. 

1.  Partial  payment  of  does  not  release  friso] 
Criminal  Law,  58. 

FORECLOSURE. 

See  Mechanic's  Lien,  1, 2. 

Mortgage,  1,  2,  3,  7,  8 

Redemption. 

FOREIGN  STATUTES. 
1.  Proof  of.    See  Depositions,  1. 

FORGERY. 
See  Criminal  Law,  24. 
Promissory  Note,  2,  5 

FORMER  ADJUDICATON. 

1.  Rule  stated  and  applied.    The  judgment  of 

jurisdiction  is  conclusive  between  the  parties 
directly  involved  in  the  issue  and  neces^^arily  deten 
ingly,  where  plaintiff,  in  a  foiTuer  action  against 
recover  on  account  of  the  obstruction  of  an  afleged 
and  one  of  the  necessary  questions  in  that  case  wa 
water-course  was  really  such,  in  contemplation  of 
escape  for  surface  water,  and  there  was  a  general 
and  judgment  accordingly,  held  that  this  was  ar 
question  against  plaintitf,  and  that  he  could  not  m£ 
against  defendant  for  the  obstruction  of  the  same 
though  in  the  new  action  he  alleged  that  the  obstr 
wider  and  higher.    Hahn  v.  Miller,  745. 

2.  Question  of  law  or  fact.    If  there  is  a  que*ti 

facts  involved  in  a  former  suit  are  the  same  as  tJiOi 
ing  case,  it  should  be  submitted  to  the  jury;  but  "^ 
pute  about  the  identity  of  the  facts,  the  question  "v 
in  the  former  case  is  a  bar  to  the  pending  action  is 
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See  Cities  and  Towns,  11. 
Intoxicating  Liquors,  7. 
School  Dibbctors,  V 

FRAUD. 

ItlNQ^BILLOF  sale:    ACTION  FOR  VALUE  OF  GOODS:    FRAUD 

E  ALLEGED  BEFORE  IT  CAN  BE  PROVED.    Where  plaintiff 

0  recover  for  the  value  of  certain  chattels  alleged  to  have  been 
d  by  defendants,  and  defendants  set  up  a  bill  of  sale  made  by 
to  them,  evidence  was  inadmissible  to  prove  that  the  bill  of  sale 

1  procured  by  fraud,  in  the  absence  of  any  such  allegation  in  the 
^8.    Ket'cick  v.  Mitchell,  273. 

3PRE8ENTATION8:     ACTION  FOR:     NEGLIGENCE  OF  PLAINTIFF: 

:b  ON  defendant's  statements:  intimacy  of  parties: 
»N  for  jury.  One  who  has  been  misled  to  his  damage  bv  the 
presentations  of  another  cannot  recover  therefor  unless  henim- 
d  with  that  degree  of  care  and  prudence  which  characterizes  the 
of  ordinarily  careful  men  in  the  management  of  their  affairs; 
3ther  or  not  the  degree  of  intimacy  existing  between  the  parties 
the  plaintiff  in  accepting  defendant's  statements  as  true  was  a 
.  for  the  jury,  and  not  for  the  court.    Gee  v.  Moss,  318. 

facts  TO  BE  established:   burden  of  proof.    Id 


n  for  damages  bv  false  representations,  the  plaintiff  has  the 
of  proof  to  establish  that  the  defendant  made  representations 
ed;  that  they  were  false ;  that  defendant  at  the  time  knew  that 
re  false;  that  he  made  them  with  the  intent  to  mislead  the 
;  that  the  plaintiff  relied  thereon  and  was  misled  thereby;  that 
itiff  exercised  ordinary  care  and  prudence  to  inform  and  protect 
and  that  he  sustained  damages  as  the  result  of  the  false  repre- 
OS.    Id. 

1PRE8ENTATION8  AS  TO  VALUE.  Where  plaintiff  was  in  posses- 
stock  of  goods  under  a  chattel  mortgage,  and  he  discharged  the 
:e  of  record,  relying  upon  the  representations  of  the  mortgagee 
ffoods  were  worth  $4,500,  when  in  fact  they  were  worth  only 
ilf  that  sum,  held  that  such  representations  were  mera opinions 
ue,  on  which  he  was  not  justiued  in  relying,  and  that  tne  law 
ford  him  no  relief.  See  cases  cited  in  opinion.  Hoffman  r.  Wil- 
0. 

MENT  OF  facts:  RELEASE  OF  RETIRING  PARTNER  FROM  FIRM 

noN.  T.  &  M.,  a  firm  of  grain  dealers,  upon  the  promise  that 
lid  take  no  risks  in  options,  procured  credit  to  tiie  extent  of 
rom  plaintiff;  but  thej'^  violated  such  promise  and  lost  heavily  in 
T.  was  about  to  withdraw  from  the  business  and  turn  over  his 
therein,  and  in  the  firm  property,  to  M.,  (which  was  afterwards 
hen,  by  concealing  their  losses,  they  induced  plaintiff  to  release 

$2,000  of  their  debt  to  him,  and  to  look  wholly  to  M.  therefor, 
it  the  release  was  procured  by  fraud,  and  could  not  be  aiforced. 

Tai/lor,  519. 

See  Contract,  6. 

Pleading,  11,  13. 

Railroads,  2. 

Specific  Terformance.  2, 3. 
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FRAUDULKNT  CONVEYANCE. 

1.  Husband  to  wipe:  action  by  creditor  to  set  aside:  i 

GROUNDS  FOR.  A  coDvevance  frooi  a  husband  to  bis  wife 
tion  of  money  advanced  will  not  be  set  aside  because  the 
action  to  recover  the  money  was  barred  by  the  statute  o 
nor  because  she  was  not  present  when  the  conveyance  w 
because  she  had  knowledsre  of  her  husband's  embarrass 
nor  because  her  husband,  by  the  use  of  her  money,  wf 
make  an  undue  show  of  responsibility;  nor  because  the  bus: 
herself  and  her  husband  was  not  conducted  with  the  strict 
usual  among  business  men.    City  Bank  v.  Wright,  132. 

2.  Husband  to  wife:  insufficient  evidence.  The  eviden< 

held  insufficient  to  establish  that  a  conveyance  from  hu 
was  in  fraud  of  creditors.     B^armers'  Nat.  Bank  v,  Warne 

3.  Imaginary  creditor:  where  fraud  not  imputed:  k 

grantor:  instruction.  Where  a  party  has  ffiven  a'< 
his  property  with  intent  to  defraud  a  creditor,  the  law  wiU 
relief  against  such  conveyance,  but  will  leave  him  in  th 
which  he  has  placed  himself.  But  where  there  is  no  ere 
but  only  an  imagmary  one,  through  fear  of  whom  the  gra 
aged  by  the  grantee,  makes  the  conveyance,  a  fraudulet 
not  be  imputed  to  the  grantor,  and,  where  the  conveyance 
•  erty  has  been  without  consideration,  he  may  recover  th( 
value.  Accordingly,  where  the  plaintiflF  was  seeking  t< 
value  of  property  so  conveyed  by  him,  and  the  evidence  sh 
had,  prior  to  the  conveyance,  settled  with  and  paid  the  < 
whom  he  was  led  to  fear  litigation,  and  there  was  no  evid( 
creditor  was  not  content  with  the  settlement,  the  court  wa 
instructing  the  jury  that  they  should  find  for  plaintiff,  if  thi 
there  was  no  consideration  for  the  conveyance,  and  that  it 
pursuance  of  defendant's  advice  to  keep  the  property  out 
of  the  creditors.    Kervick  t?.  Mitchell,  273. 

4.  What  is  not.     A  conveyance  made  by  a  debtor  to  his  cred 

a  bona  fide  indebtedness  cannot  be  regarded  as  in  fraud  of 
ors,  even  though  the  creditor  thus  secured  knows  that  tl 
creditors,  and  that  the  debtor  has  no  other  property  w 
satisfy  their  demands.  {Kohn  v.  Clemptit,  5S  Iowa,  5S9, 
Bank  v.  RhiiiaaeU  67  Id.,  316,  followed.)  But  in  this  case 
who  obtained  the  preference  did  not  even  know,  when 
conveyances,  that  their  debtor  was  embarrassed.  Citizi 
Rhutasel,  597. 

GARNISHMENT. 

1.  Judgment  fob  damage  to  homestead  exempt.    See  I 

GIFT. 
See  Trust,  3, 4. 
Execution,  4. 

GRAND  JURY. 
I.  Duties  of.    See  Criminal  Law,  4. 

GUARDIAN. 

1.  Sale  of  ward's  land  on  partition:   liability  of  8 
general  bond  for  proceeds  of  sale:   extent  of  l 
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OP  SEVEBAii  WARDS.  When  the  real  estate  of  the  ward  is  sold, 
a  ffiiardian's  sale,  but  at  a  referea's  sale,  made  in  proceeding? 
artition,  there  is  no  provision  of  statute  that  the  ^urdian  shall 
special  bond  for  the  proceeds,  and  the  sureties  on  his  ^.^neral 
ire  liable  therefor.  But  where  the  sureties  were  bound  in  the 
$6'X)  only,  in  one  bond,  for  four  wards,  and  there  was  no  other 
judgment  should  not  have  been  rendered  ajrainst  them  upon 
tion  of  one  of  the  wards  for  more  than  $150,  unless  the  other 
were  made  parties,  and  it  was  shown  that  a  larg^er  judorraent 
not  deprive  them  of  a  fair  share  of  the  security.  Hooks  r. 
52. 

See  Insane,  2. 

HABEAS  CORPUS. 

TMENT  BY  COURT   OP    ATTORNEY   FOR    DEFENDANT!   LIABILITY 

INTY  FOR  COMPENSATION.  When  the  notice  required  by  §  .%j9 
Code  to  be  ^iven  to  the  district  attorney  to  attend  the  hearinff  of 
18  corpus  case  has  not  been  driven,  the  court  or  jud^e  cannot,  by 
)ointment  of  another  member  of  the  bar  to  appear  for  the  defend- 
afer  upon  him  the  right  to  demand  of  the  county  payment  for 
rices.  Wlieth^r  in  case  the  district  uttorney  should  fail  to  attend 
ide  a  substitute,  after  due  notic3.  the  court  or  judsre  would  have 
to  appoint  a  substitute,  and  whether  such  substitute  would  be 
I  to  compensation  from  the  county,  qu^re.  Miller  r.  Buena  * 
^ount!/,in, 

HEIR. 
See  Parent  and  Child,  1,  2. 

HIGHWAY. 

SHMBNT  op:  appeal:  no  notice  TO  auditor:  appeal  DI8- 

I.  An  appeal  from  the  order  of  the  board  of  supervisors  estab- 
a  highway  was  properly  dismissed  where  no  notice  of  the  appeal 
en  served  on  the  county  auditor.     Maxwell  v.  La  Brune,  639. 

:  wno  IS  defendant.    Where  a  claimant  for  damages 

\  from  an  order  establishing  a  highway,  in  which  no  damages  are 
i  him,  and  no  dami^es  are  ordered  to  be  paid  out  of  the  county 
y,  the  notice  of  appeal  should  be  served  on  the  county  auditor. 
3  county  should  be  regarded  as  defjmdant,  as  it  may,  in  further 
lings,  become  liable  for  damages  and  costs;  jind  in  such  case  the 
lers  ought  not  to  be  served  with  notice  ot  the  appeal.  Compare 
\  §  959,  961.    Riu/mond  v.  Clay  Co.,  130. 

NOTICE  TO  RAILROAD  COMPANY  WHOSE  TRACK  IS  CROSSED.    lllC 

ly  in  question  was  established  over  and  across  the  defendant's 
>f  way  without  any  notice  to  it,  other  than  by  publication.  De- 
t  is  a  foreign  corporation,  but  had  agents  in  the  county  where 
:h  way  was  estiiblished.  Held  that  the  notice  was  sufficient,  under 
f  the  Code,  because— 

J  transfer  books  in  the  auditor's  office  did  not  show  that  defend- 
t  was  the  owner  of  the  land.  Wilson  v,  Hathaway,  42  Iowa, 
iJ,  followed. 

5  dof 'nd  int,  though  an  "occupier''  of  the  land,  was  a  non-resi- 
nt  of  the  county.  Alcott  r.  A^^heson,  49  Iowa,  569,  distinguished. 
%'e  r.  Chic  igo,  B.  dt  Q.  R'y  Co,,  135. 
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4.  Depacino  of:  what  is.    See  Crimina 

See  Brtdg 

HOMESTEi 

1.  CoNVBTANCEi.DESCRiETiON.    Where 

estate  at  the  time  owned  by  the  grant 
any  more  particular  description,  held 
that  time  owned  and  occupied  by  then 
Iowa,  375.)     Waterman  v,  Baldwin^  '2 

2.  JUDQ^CENT  FOR  DAMAGES  TO:  EXEMPT 

raent'for  damages  done  to  a  homester 
another  judgment  which  is  not  a  liei 
v\  Seaion^  62  Iowa,  463.)    Mudgev.  U 

HOMICir 
See  Criminal  L^ 

HUSBAND  ANI 

1.  Right  pp  husband  to  recover  for 

band  and  wife  live  together,  and  are 
ments*  and' they  board  and  care  for 
expense,  the  husband  may  recover  for 
his  own,  and  such  recovery  will  be 
Miller  i\  Dickinson  Co^  102. 

2.  Ownership  op  property:  evidbnc 

personal  property  seized  by  the  defenc 
band.  She  claimed  part  of  the  propei 
she  held  under  a  deed  from  her  nusba] 
sale  from  him.  But  in  a  fonner  actio 
deed  and  bill  of  sale  had  been  decreed 
set  aside,  and,  as  mortgao^es,  the  trial 
in  this  case  that  they  hadnot  been  pa 
plaintiff  could  not  be  reversed.    Lanr 

3.  Presumption  op  husband's  authc 

household  goods.  Where  the  house 
and  were  shipped  in  her  name  over  d( 
and  the  husband  presented  to  the  def( 
the  bill  of  lading,  and  requested  that 
of  M.,  held  that  the  defendant  had  th 
band  was  acting  as  the  wife's  agent,  a 
the  goods  had  been  attached  was  disci 
to  the  husband.  (See  S.  C,  57  Iowa, 
Chicago,  R,  I.  d:  P.  R'y  Co,,  219. 

4.  Personal  injury  to  wife:  recoyei 

woman  engaged  in  the  ordinary  dutii 
independent  employment,  cannot  re» 
a  personal  injury.  Tuitle  v,  Chicagc 
followed.  [Compare  F lemming  v.  Tc 
— Rep.]    Nichols  v,  Dubuque  db  Dak 

See  DrvoB 

Fraui 
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IMPRISONMENT. 
s  OF  BY  PAYMENT  OF  FINE.    See  Criminal  Law,  58. 

INDICTMENT. 
See  Criminal  Law,  passim, 

INJUNCTION. 

CO  VERY  on:  damages:  evidence.  An  injunction  bond  is  to 
;h  damages  as  may  be  adjudged  against  the  obligor  ia  an 
)aght  to  determine  whether  any  damages  have  been  sustained, 
lion  which  cannot  be  determined  In  the  injunction  cause; 
alue  of  the  services  of  an  attorney  employed  in  procuring  a 
n  of  the  injunction  is  an  element  of  such  damages,  of  wmch 
idence  should  be  admitted.     Fountain  v,  Westj  §80. 

T  for  trespass.  Defendant,  upon  the  foreclosure  of  a  con- 
bhe  purchase  of  land,  was  removed  therefrom  by  the  sheritf 
Tit  of  assistance,  but  he  returned  and  again  took  possession  in 
>t  the  mandate  of  the  court.  Held  that  an  injunction  was 
granted  to  prevent  the  continuance  of  the  trespass.  Ten  Eyck 
h  625. 

See  Intoxicating  Liquors,  4,  8,  10. 

Railroads,  2. 

Taxation,  2. 

INSANE. 

3  op:  when  sustained  and  when  not.  The  rule  is  estab- 
bhis  state  that  an  insane  peraon  is  bound  by  his  contract  when 
\  to  have  been  made  in  the*  ordinary  course  of  business,  and  it 
i  reasonable,  and  the  mental  condition  was  not  known  to  the 
by,  and  the  parties  cannot  be  put  in  statu  quo.  (See  cases  cted 
1.)  But  in  this  case,  where  a  conveyance  of  land  is  sought 
isid^*,  and  the  defendants  had  knowledge  of  plaintiff's  mentil 
,  and  it  is  not  shown  that  an  adequate  consideration  was  paid 
upon,  and  defendants  have  enjoyed  the  rents  and  profits  long 
)  comi>ensate  them  for  all  that  they  appear  to  have  paid,  held 
conveyance  was  properly  set  asiae.    Alexander  v.  Raskins, 


op:  action  against  for  board  op  ward  before  guard- 
unwarranted  judgment.  An  action  was  brought  against 
iian  and  his  ward — an  insane  person — ^for  boarding  of  the  ward 
[\e  guardianship.  The  guardian  demurred  as  to  himself,  and 
rrer  was  overruled.  He  then,  under  order  of  court,  filed  an 
r  his  ward,  which  put  in  issue  all  the  allegations  of  the  petition, 
liniself  he  did  not  answer,  but  stood  on  his  demurrer.  The 
J  then  dismissed  as  to  the  ward,  and  judgment  was  rendered 
lie  guardian  in  person.  Held  that  the  judgment  was  without 
md  should  be  reversed.   Bently  v.  Torhert,  122. 

OF  term:  code,  §  1434.  A  person  who  until  nine  years  of 
i,*bright  child,  but  who  afterwards  came  into  such  a  ^\sAa  of 
0  be  denominated,  in  ordinary  parlance,  an  idioU  is  an  •*insane" 
ithin  the  meaning  of  the  statute  providmg  for  the  care  d  the 
See  Code,  §  \^i.    Speedling  v.  Worth  Co.,  152. 
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4.  Carb  op  by  father  with  county's  acquiescence:  li 

COUNTY.  Where  a  woman  was  adjudged  insane  by  the  coi 
who  issued  a  warrant  to  the  board  of  supervisors  requiring  i 
tect  and  care  for  her,  and  she  was  sent  to  the  h(>spita1,  1 
received,  but  was  conveyed  to  her  f^tther.  ihe  plaintiff,  and 
custody,  and  the  supervisors  direct  d  the  commissioners  to 
provision  for  her  support  as  they  should  find  necessary,  anc 
was  left  in  the  custody  of  the  plaintiff,  who  cared  for  her  the 
out  any  formal  appointment  by  th«^  board  of  superyisoi-s  or  1 
sionei'S,  but  they  acquiesced  therein,  held  that  plaintiff  waf 
to  render  such  services  because  the  patient  was  his  daugh 
18^30  of  the  Code,  and  that  the  irregularities  on  the  part  of 
officers  were  not  such  as  the  county  could  set  up  to  defeat  a 
plaintiff  for  the  reasonable  value  of  his.  services.    Id, 

5.  Person  of  unsound  minu:  definition.    A  person  maybe 

mind  to  such  an  extent  as  not  to  be  bound  by  contracts  of  ir 
importiince,  without  being  distracted,  and  without  being  i 
transacting  some  kinds  of  business.    Seerlei/  v.  Saler^  375. 

INSANITY. 
1.  Opinion  of  non-expert.    See  Criminal  Law,  9. 

INSTRUCTIONS. 

1.  Abstract  statement  of  the  law  not  always  suffic 

abstract  statement  of  the  law  to  the  jury  is  not  always 
secure  the  ends  of  justice;  (see  opinion  for  example,)  but  the 
should  so  state  the  law  that  the  jury  may  intelligentiv  app 
evidence  and  reach  a  just  verdict.    State  v,  Canada,  397. 

2.  Repetition  not  required.    It  is  not  error  to  refuse  to  g 

tions  asked,  when  they  are  substantially  embodied  in  the  cl 
court.  State  r.  Mahan,  304;  Gee  v.  Moss,  318;  Nichols  v, 
Dakota  R'y  Co.,  732. 

3.  Must  be  considered  together.    A  cause  will  not  be  rev 

ground  that  one  of  the  instructions  given  was  not  sufficien 
explicit,  when  other  instructions  given  so  fully  covered  the 
the  jurv  could  not  have  been  misled  as  to  the  law  of  the  c 
Moss,  318:  State  v.  Mahan,  304. 

4.  Must  be  supported  by  evidence.    An  instruction  whicl 

ported  by  the  evidence  cannot  be  sustained.  Independent  I 
lington  v.  Merchants'  Nat.  Bank,  343. 

5.  Must  be  justified  by  evidence.    An  instruction  based 

of  which  there  is  no  evidence  is  erroneous.    Nichols  v. 
Dakota  R'y  Co,,  732;  State  r.  Cross,  180;  Tuhhs  v,  Garriso^i 

6.  Not  supported  by  evidence.    It  was  error  to  direct  tl 

they  were  at  liberty,   in  determining  the  amount  of  plaii 
ages,  to  consider  certain  specified  matters  of  which  there 
dence.     White  r.  Spangler,  222. 

7.  On  issues  without  evidence:  party  raising  issues  cj 

PIJLIN.  Where  a  party  raises  issues  on  which  he  fails  to  ir 
evidence,  and  he  does  not  withdraw  them  from  the  case,  he 

?lain  if  the  court  instructs  the  jury  as  to  such  issues.    Mar 
20. 
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ELEVANT  TO  PLEADINGS  OR  EVIDENCE.     The  trial   COQlt  ri^hUy 

?d  to  prive  an  instraction  not  called  for  by  the  pleadinfirs  nor  snp- 
d  by  the  evidence.     Wood  v.  HalloweU,  377. 

BK  CONFINED   TO  ALLEGATIONS  AND   EVIDENCE.      It   is   eiTOr  tO 

ict  the  jury  upon  a  state  of  facts  not  alle^d  in  the  pleadingfs  and 
)rted  by  the  evidence.  See  opinion  for  illustration.  Gardner  c. 
Ington,  C.  B.  dt  N,  R'y  Co.,  688. 

RELEVANT  TO  ISSUES.  An  instnictlon  not  relevant  to  any  issue 
e  case,  though  correct  as  an  abstract  proposition  of  law,  should 
e  given.     Wood  v,  Chicago,  M.  d;  St.  P.  R'y  Co.,  491. 

VANCT  TO  issues:    ACTION    FOR    FALSE    REPRESENTATIONS.      In 

tion  for  false  representations,  leadinj?  to  the  purchase  by  piaint- 
cei-tain  corporation  stock,  an  allegation  by  plaintiff  that  the  defend- 
nowingly  made  a  false  statement  that  the  corporation  was  free 
indebtedness,  was  in  effect  a  chi\rj?e  that  he  had  fraudulently  con- 
d  the  facts  of  its  indebtedness,  and  justified  an  instruction  that  "to 
ingly  conceal  a  material  fact  in  such  matters,  when  it  is  a  legal 
to  make  it  known,  would  be  a  fraud.    Gee  r.  Moss,  818. 

RING  ISSUE.  An  instruction  in  this  case  held  erroneous  because  it 
■ed  defendant's  general  denial.    Hill  v.  Aultman  db  Co.,  630. 

5ADING  STATEMENT  OF  ISSUES.  An  instruction  calculated  to 
Iraw  the  attention  of  the  jury  from  important  issues  in  the  case,  and 
the  evidence  bearing  thereon,  should  not  be  given.  Keilow  v.  Cent, 
R'y  Co.,  470. 

DINGS  INDEFINITE:   INSTRUCTIONS  IN  ACCORD   WITH  EVIDENCE. 

re  the  petition  was  so  loosely  drawn  as  not  to  present  any  issue 
ly;  but  defendant  did  not  assail  it  by  motion  or  demurrer,  and  the 
es  agreed  in  trying  the  case  as  though  a  certain  issue  was  raised  by 
leadings,  the  court  properly  instructed  the  jury  in  accordance  with 
theory.    Hoyt  v.  Hoyt,  708. 

s:  REFERRING  JURY  TO  PLEADINGS.  It  is  error  for  the  court  to 
the  jury  to  the  pleadings  to  ascertain  what  the  issues  are.  Bryan 
xicaqo,  R.  I.  db  P.  R'y  Co.,  63  Iowa,  464,  followed.  Lindsay  r. 
of  Des  Moines,  368. 

RRiNG  JURY  TO  PLEADINGS.  The  trial court,  after  briefly  stating  the 
i  of  damage  claimed  by  plaintiff,  said :  **  For  a  more  full  statement 
aintiff  's  claim  you  are  referred  to  his  original  and  amended  peti- 
"  Held  no  error.  Marion  v.  Chicago,  R.  /.  <£-  P.  R'y  Co.,  64  Iowa, 
Followed.  Fitzgprnld  r.  McCarty,  5o  Id.,  702.  and  Porter  r.  Knight, 
[.,  865,  distinguished.    Lanning  v.  Chicago,  B.  d-  Q.  R*y  Co  502. 

ON  FOR  NEaLIGENCE:   CONTRIBUTORY  NBGLIGE/7CB.      In  an  action 

1  on  negligence,  where  there  was  no  issue  or  evidence  as  to  plaint- 
negligencr*,  the  doctrine  of  contributory  negligence  was  properly 
bed  from  the  instructions.    Id,  ' 

SUFFICIENTLY  FULL.  The  trial  was  on  a  petition  and  counter- 
1.  The  case  wha  such  that  the  jury  might  have  found  that  the 
itiff  was  not  entitled  to  recover  on.  his  petition  nor  defendants 
heir  counter-claim;  but  the  court  failed  to  instruct  the  jury  that 
at  case  they  should  find  for  the  defendant.  Held  reversible  error. 
V.  Aultman  d-  Co.,  680. 

mcB.  It  is  not  reversible  error  for  the  court,  upon  reading  an 
uction  to  the  jury,  to  state  orally  that  it  is  given  at  the  request  of 
lefendant.    Scott  v.  Chicago,  M,  dt  St.  P.  R^y  Co.,  360. 
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20.  For*  INSTRUCTIONS  in  criminal 

21.  'BxcBl'TioNS  TO.    See  Practice,  1 

INSU 
(1)    Fire 

1.  F0RPEIfi:URE.OF«^LICT  BY  INCTia 

ASSraNMENT    WITH    CONSENT    i 

Where  a  policy  of  fire  insurance 
was,  at  tne  time  the  policy  wa 
incumbrance  on  the  i^operty,  th 
erty  w/s  afterwards  incumbered 
poucy  was  assigned  to  the  plaint 
to  by  the  company  without  knov 
whil6  a  new  contract  of  insurant 
company,  the  agreement  that  the 
was  incumbered  was  imported  i 
being  incumbered  when  the  new 
be  po  incumbered,  the  assignee  co 
f).  Council  Bluff's  Ins,  Co,y  61  low 
Ins.  Co,,  578. 

2.  Increase  OP  RISK :  insurance  a 

one  is  an  insurance  agent  does  n( 
an  expert  as  to  the  nature  of  a  rii 
Co,,  674. 

8.  Imperfect  title  op  insured: 
The  fa.ct  that  the  defendant's  age 
iff 's  application  for  the  risk  in 
closing  a  mortgage  on  the  proper 
ence  that  he  knew,  when  he  too 
in  the  property  was  such  as  was 
under  the  foreclosure.    Id, 

4.  Knowledge  op  agent  to  bin 

insurance  agent,  in  transacting  I 
acquires  knowledcre  which  might 
him  as  agentj  evidence  of  such  i 
company,  where  it  was  acquired  i 
as  not  to  justify  an  inference  tha 
in  issuing  the  policy.     Id. 

5.  False  statements  in  applicai 

DEFEAT  OF  POLICY.  The  appHcj 
question  provided  that  the  rep 
regarded  as  warranties  by  him;  l 
defendant's  soliciting  agent,  and 
Questions  as  they  were  made  by 
that  fact.  Held  that  a  recovery 
the  ground  that  the  answers  so  f 
true.    Stone  v,  Haivkeye  Ins.  Co. 

6.  Excessive  claim  for  loss:  de 

provided  that  if  "there  appears  i 
mpre  than  is  legally  due,  the  claii 
under  this  policy.'*  Held  that  ai 
wotddmot'defeat  his  recovery,  in 
made  With  a  fraudulent  intent,    j 
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7.  False  STATEMENTS  IN  application:  knowledge  op  agent:  company 

BOUND  BY.  If  defendant  had  knowledge,  when  it  received  the  premium 
and  issued  the  policy  in  suit,  that  the  stetements  made  in  the  application 
as  warranties  were  not  true,  it  must  be  regarded  as  having  waived  said 
warranties;  and  it  is  bound  by  whatever  knowledge  its  soliciting  agent 
had  when  he  took  the  application.    Id. 

8.  Arson:  good  character  op  insured:  evidence.    In  an  action  on  a 

fire  insurance  policy,  where  the  answer  charged  that  the  fire  occurred  by 
the  willful  act  or  procurement  of  the  insured,  evidence  of  the  good  char- 
acter of  the  insured  for  honesty  was  not  admissible  to  raise  a  presumption 
that  he  was  not  guilty  of  arson.    Id, 

(2)    Life  Insurance, 

9.  FoUFErTURE  BY  NON-PAYMENT  OP  DUES:   ACT  OP  GOD  AS  EXCUSE.     The 

policy  in  question  was  forfeited  by  its  terms  on  ao?ount  of  the  feilure  to 
pay  tne  annual  due-*  therein  agreed  to  be  paid  at  the  time  when  the 
same  wei-e  due.  Besides  the  provision  in  the  policy  for  the  pavment  of 
such  dues,  the  company  mailed  to  the  assured  timely  notice  that  such 
dues  mu'^t  be  paid  by  the  day  named  in  the  policy,  but  when  such  notice 
was  received  the  assured  was  sick,  and  so  continued  up  to  the  time  of  his 
death,  which  occuired  after  the  dues  were  payable,  and  at  no  time  wa<i 
he  able,  on  account  of  his  delirious  condition,  to  give  attention  to  the 
notice,  or  to  ti-ansact  any  business.  Hefd  that  the  feet  did  not  present  a 
ca<-e  of  impossibility  of  performance  caused  by  the  act  of  God,  and  did 
not  so  excuse  the  non-payment  of  the  dues  as  to  avoid  a  forfeiture  of  iiie 
policy.     Carpenter  v.  Centennial  Mut,  Life  Ass^n,  453. 

INTEREST. 

1.  On  TAXES  PAID  BY  MORTGAGEE.    See  Mortgage,  2. 

2.  On  DAMAGES  PRIOR  TO  VitRDiCT.    See  Railroads,  7. 

3.  On  TAXES  PAID  BY  MISTAKE  ON  ANOTHER'S  LAND.      See  TaXOS,  i. 

See  Usury. 


INTOXICATING  LIQUORS. 

1.  WrONGPUL    sale:      lien   on    building:      statute   op    LIMITATIONS. 

Action  by  a  wife  for  damages  on  account  of  unlawful  sales  of  liquors  to 
her  husband,  and  for  a  lien  agaiast  the  s^oon  property.  Ihe  original 
petition  claimed  a  lien,  but  possibly  did  not  statis  all  the  facets  necessary 
to  establish  it.  More  than  two  years  after  the  alleged  sales,  plaintitf 
amonded  her  petition  by  alleging  that  the  owner  of  the  builaingr  had 
notice  of  and  consented  to  the  unlawful  Bales.  Held  that  the  original 
petition,  was.  at  all  events,  sufficient  to  prevent  the  running  of  the  stat- 
ute of  limitations  against  the  claim  for  a  lien.    Myers  r.  Kirt^  124. 

2.  :   :  notice:   lis  pendens.     In  such  case,  one  purchasing 

the  property  pending  the  action  takes  it  subject  to  the  plaintiff's  right 
to  a  lien,  as  finally  established.    Id, 

3.  Oavnerstiip  op  saloon:  evidence.    The  evidence  (see  opinion)  ^W 

sufficient  to  justify  the  trial  court  in  finding  that  one  of  the  defendants 
was  interested  as  proprietor  of  the  saloon  in  question.  Martin  t?.  Blatt- 
ner,  2^0. 

4.  Nuisance:  injunction:  parties:  lessor  op  SAiiOON  building.   The 

lessor  of  a  building  used  as  a  place  for  the  unlawful  sale  of  intoxicating 
liquors  becomes  an  aider  and  abbetter  in  violating  the  law,  and  he  is  a 
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proper  party  to  proceedings  by  iniunction  to^restrain  the  unlawi 
as  a  nuisance.    This  point  was  amrmed  on  a  rehearing.    Id. 

5.  :  :   coNSTiTUTiONALixr  OP  STATUTE.    Littleton 

66  Iowa,  488,  followed.    Id. 

6.  :  :   .    Chap,  14S,  Laws  of  1884,  is  not  repu 

section  29  of  article  3,  of  the  constitution,  which  provides  tha 
act  shall  embrace  but  one  subject,  and  matters  properly  connects 
with,  which  subject  shall  be  expressed  in  the  title/'  nor  is  it  ir 
with  section  6,  article  1,  which  declares  that  "all  laws  of  a 
nature  shall  have  a  uniform  operation/'    Id, 

7.   :  :  FORMER  ACQUITTAL  ON  CRIMINAL  CHARGE,      j 

dication  upon  information  that  defendant  waa  not  guilty  of  the 
selling  intoxicating  liqours  contrary  to  law  is  not  an  adjudicat 
he  is  not  maintaining  a  nuisance,  and  is  not  a  bar  to  procee< 
injunction  to  restrain  him  from  continuing  it.    Id, 

8.  :  — = — :   CONSTITUTIONALITY  OF  STATUTE.    Chapter  1- 

of  1884,  is  not  repugnant  to  section  23  of  article  1  of  the  cons 
which  forbids  involuntary  servitude  except  for  the  punishment  < 
in  that  the  said  statute  provides  for  the  imprisonment  of  persoi 
of  contempt  in  violating  an  injunction;  nor  are  the  fines  pro 
said  cnaptJer  ''excessive  "  within  the  meaning  of  section  17  of 
of  the  constitution;  nor  is  said  statute  in  conflict  with  thefo 
amendment  to  the  constitution  of  the  United  States,  on  the  gro 
it  abridges  the  privileges  of  the  citizens  of  the  United  States. 

9.  Duty  of  person  holding  permit  to  make  return;  penalti 

son  who  holds  a  permit  to  manufacture  or  sell  intoxicating  liqi 
who  fails  to  make  return  to  the  coimty  auditor  on  the  last  Sal 
each  month,  or  within  five  days  thereafter,  renders  himself  anc 
men  liable  for  the  penalty  prescribed  by  section  8,  chapter  143, 
1884.  AbboU  v,  Sartori,  57  Iowa,  656,  distinguished.  State  v.  1 
381. 

10.  Nuisance:  injunction:  removal  to  federal  court.  A 
to  enjoin  a  nuisance  caused  by  the  unlawful  sale  and  keeping  f( 
intoxicating  liquors,  held  not  removable  to  the  circuit  court  ol  th 
States  on  the  ground  that  a  federal  question  was  involved,  j 
Wagner,  6G0. 

JUDGMENT  AND  DECREE. 

1.  Judgment:  binding  on  parties  and  privies.  The  parli 
action  in  which  the  ownership  of  certain  property  was  adjudic 
bound  by  such  adjudication,  and  so  are  those  who  take  title und 
Cushinfi  V.  Edwards^  145. 

2. :  imperfectly  indexed:  title  under:   other  notic 

ciENT.  The  fact  thiit  a  jud<jrment  was  so  imperfectly  indexed  t 
be  constructive  notice  of  a  lien  was  immaterial,  where  one  of  th 
concerned  had  actual  notice  of  it,  and  the  other  had  constructi> 
through  a  sheriff 's  deed  bAS?d  thereon.     Id. 

3.  Judgment:  ohal  offer  to  confess:  parol  to  prove  am( 
OFFER.  An  offer  to  confess  judorment  und^r  §  2S99  of  the  Code 
made  orally,  and  there  is  no  provision  requirinj?  it  to  be  made  c 
And  where  a  question  afterwards  arose  as  to  the  amount  of  the  ( 
court  properly  heaixl  parol  evidence  on  the  question.  Barlow 
inghanif  169. 
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T  FOR  costs:  motion  to  set  aside  after  term:  when  not 
:d.  Certain  parties  were  brought  into  this  case  upon  a  notice 
ated  that  no  personal  judjfmont  was  asked  ai^aiDst  them  unless 
ended.  J  hey  appeared,  denied  knowled^  or  information,  and 
ed  any  interest  in  the  subject  of  the  action,  but  the  coiurt  ren- 
dgment  against  them  for  the  costs  of  the  case,  and  the  record 
led  and  approved  by  the  judge.  At  the  next  term  these  parties 
lotion  to  retax  costs,  the  object  of  which  really  was  to  have  the 
it  wholly  set  aside  as  being  unwarranted.  Heh/  tbat  the  court 
power  to  vacate  such  judgment  on  motion  tiled  afrer  the  term  at 
was  rendered,  the  ground  of  the  motion  not  being  one  of  the 
named  in  §  8154  of  the  Code.     Fairbairn  r.  Dana^  2-31. 

jt:  jurisdiction:  notice  by  publication:  collateral 
.  Where  the  court  rendered  judgment  on  a  notice  by  publica- 
must  necessarily  have  determined  that  the  service  and  proof  of 
^ere  sufficient,  and  the  sufficiency  thereof  cannot  be  assailed  in  a 
d  proceeding  to  set  aside  a  sheriff's  deed  made  pursuant  to  the 
at  so  rendered.    Fanning  v.  Krapji^  214. 

\T  AGAINST  FOREIGN   ADMINISTRATOR  AS    KVIDENCE  AGAINST 

LRY  ADMINISTRATOR  IN  THIS  STATE.     See  Estates  of  Dece- 


*T  ON  SPECIAL  VERDICT.    See  Libel  and  Slander,  2. 
CLOSURE  OP  mechanic's  LIEN.    See  Mechanic's  Lien,  2. 
:losue  op  MORTGAGE.    See  Mortgage,  1,  2, 1<. 
:nt  conclusite  op  what.    See  Parent  and  Child,  1. 
VE  JUDGMENT;  REMITTITUR.  See  Practice  in  Supreme  Court,  34. 
BL  BY  JUDGMENT.    See  Specific  Performance,  3. 
See  Insane,  2. 

Justices'  Courts,  1,  2. 

JUDICIAL   SALE. 
\  APPEAL  FROM  DECREE  OF  FORECLOSURE.    See  Corporation,  4. 

JURISDICTION. 

jit  and  SUPREME  COURTS  TO  ENTERTAIN  APPEALS.  See  Appeal, 

6. 

JIT  COURT  IN  PROBATE  MATTERS.    See  Circuit  Court,  1. 

IICT  COUBT  OF  APPEAL  FROM  JUSTICE  IN  CIVIL  CASE  ON  CHANGE 

UE.    See  Venue,  1. 

See  Judgment  and  Decree,  5. 

JURORS  AND  JURY. 

PAPERS  TO  JURY-ROOM.  It  is  not  CTTor  to  allow  the  jury  to  take 
Introduced  in  evidence,  other  than  depositions,  with  them  to  the 
)m.     Miller  r.  Dickinson  Co,^  102. 

IN  twelve  IN  CASE  OP  SICKNESS:  CODE,  §  2793,  UNCONSTITU- 
,:    RIGHT   OF   MUNICIPAL   CORPORATION    TO    OBJECT,      ^^ectioa 
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2793  of  the  Code,  so  for  as  it  provides  for  a  trial  with  ten  o 
ors,  when  the  jury  has  been  reduced  to  that  number  by  si 
conflict  with  the  constitution;  (followinjr  Ef<helman  v.  Chic 
R'y  Co.,  67  Iowa,  296;)  and  a  municipal  corporation  has  ai 
with  a  natural  person  to  raise  the  objection.  Kelah  v.  Tou 
ville,  137. 

3.  Disqualification  of  juror:   waiver  by  failure  T( 

Where  a  party  in  a  civil  case,  in  the  absence  of  concealmen 
the  psat  of  his  adversary,  accepts  a  juror,  without  examinal 
Qualifications,  he  waives  objections  on  account  of  want  of  c 
discovered  afterwards.  The  rule  in  criminal  cases  is  di 
cases  cited  in  opinion.    Faville  c.  Shehan,  241. 

4.  Duty  as  to  contkadictory  evidence.    If  witnesses  on  o 

ffive  flatly  contradictory  testimony,  the  jurv  may  believe  tb 
of  one  and  disbelieve  the  other,  thus  discardinjr  the  testimoi 
nesses  they  disbelieve.    Lanning  v.  Chicago,  B,  dt  Q.  R'y  ( 

5.  Panel  exhausted:  filling  vacancies  from  by-stande 

HarriH,  64  Iowa,  287,  followed,— the  facts  being  the  same. 
Chicago,  M,  d-  SL  P.  B'y  Co,,  5:30. 

6.  Improper  communication  with:  finding  of  trial  i 

trial  court,  upon  conflicting^  evidence,  determined,  in  effect 
tain  allesred  improper  communication  was  not  made  to  the . 
deliberation.  Heh/  that  this  court  could  not  interfere  with  i 
Watson  r.  Stotts,  659. 

7.  Jury  fees  in  criminal  oases  on  change  of  venue.    S( 

See  Verdict,  1,  2. 

JURY  TRIAL. 

1.  Right  to:  pbooebdings  to  establish  lost  corner. 
aries,  4. 

See  Jurors  and  Jury.  2. 

JUSTICE  OF  PE.\CE. 
See  Justices'  Courts. 

JUSTICES'  COURTS. 

1.  Judgment  on  verdict  which  stated  no  amount.  It 
justice  of  the  peace  to  render  judgment  on  a  verdict  for  pli 
tails  to  state  how  much  plaintiff  should  recover,  where  all 
is  denied  by  defendanf..  In  such  ca.«e  the  jury  shoul 
requested  to  retire  and  And  how  much  plaintiff  ought  to  re 
tie  V.  Plane,  227. 

2. :  WRIT  OF  error:  judgment  of  the  circuit  coi 

in  such  case  a  wnt  ot  error  was  sued  out,  it  was  error  f 
court  to  render  judgment  upon  the  veidict  asjainst  defend 
The^  judgment  Hnould  have  been  set  aside  and  the  cause 
the  justice  tor  further  proceedings.    Id, 

3.  Change  of  venue:  cause  not  sent  to  the  next  near 

error  waived.     Where  a  change  of  venue  is  granted 

cause  pending  before  a  justice  of  the  peace,  the  fact  that  t 

est  justice  is  a  material  witness  for  the  defendant  is  no  rea 
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old  mt  l>9  Bent  to  him,  as  reqtiired  by  §  4671  of  the  Code. 
i  thfl  defenrjant  iadaced  the  justice  before  whom  the  caase  waa 
0  adopt  a  different  view,  and  to  sen  I  ths  ca  ise  to  a  more  dis- 
;e,  ani  Rubmitbed  without  obJ3ction  to  a  trial  betore  such  jus- 
Jien  took  an  appeal  from  th'^  jiidgment  of  cjnviction  rendered 
istice,  held  that  it  was  too  late  for  him  to  object  to  the  juris- 
such  justice.    State  v.  MoEvoy,  355. 

LANDLORD  AND  TENANT. 

'slten:  to  what  it  attaches:  prior  chattel  mortoaob. 
r  of  a  hotel  has  no  lien  for  rent  on  property  owned  by  the 
'ife,  thouifh  it  be  used  in  furnishing  the  hotel  during  the 
e  lease;  and  where  the  wife  h  id  mongagad  such  property  to 
ebt,  and  the  mortgage  was  recorded,  and  the  le«ee  afterwards 
ase  to  F.,  and  the  wife  also  sold  the  morti^aged  property 
bject  to  the  mortgage,  and  F.  took  possession  under  such 
.held  that  the  lessor  had  a  li?n  on  the  property  to  sec'ire  the 
ing  after  F.  took  posse-'sion,  but  that  such  lien  was  inferior  to 
f  the  mortgage  which  the  original  lessee's  wife  had  placed  on 
rty.  (Compare  Jarchotc  v,  Ftckens,  51  Iowa,  3Si.)  Perri/  v, 
r,  403. 

5ITBLET.  One  who  is  in  possession  of  real  estate  with  the  con- 
B  owner,  is  at  least  a  tenant  at  will;  and,  in  the  absence  of  a 
ihat  he  is  restrained  by  his  lease,  he  will  be  presumed  to  have 
bo  sublet  the  premises.    Goldsmith  v,  Wilson,  685. 

LARCENY. 
See  Criminal  Law,  25. 

LAWf5. 
See  Foreign  Statutes 
Legislation. 
Statutes. 
Statutes  Cited,  Construed,  etc. 

LEASE. 

land:  assignment  op  monthly  payments:  nature  o» 
QUiTiES  against  ASSIGNOR.  An  assignment  of  the  monthly 
payable  as  rent  under  a  coal  lease  is  not  the  assignment  of  an 
unt,  ((Jode,  §  20S7,)  but  of  a  right  under  a  contract;  (Code,  $i 
d  the  assignor  is  bound  only  by  eq^uities  which  the  lessees  had 
le  a<«signor  before  notice  of  the  assignment,  and  not  by  equities 
fore  suit  brought  upon  the  assignment.     Steele  v.  Mills,  406. 

:   EQUITIES  AGAINST  ASSIGNEES:   PLEADING  AND  PROOF. 

ro  of  the  lessors  assigned  their  interest  in  the  leise  to  plaint- 
fterwards  the  remaining  lessor  entered  into  negotiations  with 
B  changing  the  terms  of  the  lease,  in  a  suit  by  the  plaintiffs; 
he  lessees'  bondsmen  to  recover  money  due  on  the  original 
i  that,  if  the  defendants  proposed  to  rely  on  thfe  validity  of  the 
8  made  in  the  lease,  it  was  incumbent  on  them  to  allege  and 
t  the  let^ees,  when  they  agreed  to  the  alteration,  had  no  notice 
lignment.    Id, 


Digitized  by 


Google 


INDEX. 


LEGISLATION. 

1.  Constitutionality:  title  op  bill.  Concedinpr  that 
Laws  of  1880,  is  unconstitutional,  because  it  relates 
embraced  in  the  title  of  the  act,  as  required  by  §  29, 
constitution,  yet  such  objection  does  not  extend  to  the  < 
the  net,  and  they  are  not  invalidated  for  that  reason. 
^  Keola,  334. 

LESSOR  AND  LESSEE. 
See  Landlord  and  Tbnakt. 


LETTERS. 
See  Criminal  Law,  8. 

LEVY. 

1.  Invalid  levy:  waiver  by  intervekor.    See  Attach 

2.  Protection  of  officer:  chap.  45,  laws  of  18S4.    S< 

LIBEL  AND  SLANDER. 

!•  Libkl:  evidence:  construction  of  libelous  matt 
rule  stated  and  applied.  When  a  libelous  coma 
face  directly,  or  by  way  of  innuendo,  or  otherwise,  refe 
a  witness  may  possibly  be  asked  what  pprson  is  meant, 
rule,  <he  alleged  libel  must  be  construed  by  the  court 
opinion  for  authorities.)  And  so  when  an  aflSdavit  ch 
or  forgery,  but  there  was  nothing  in  it,  nor  in  the  cii 
rounding  the  making  of  it,  tending  to  charge  the  crim 
ticulur  pei*son,  it  was  incompetent,  in  an  action  againi 
libel,  for  a  witness  to  state  what  person  he  understood  I 
to.    Anderson  v.  Uart^  400. 

2,  Slander:  charging  larceny:  general  verdict 
judgment  on  special  verdfct.  Where  the  actio 
sLmderous  words  which  clearly  imi^orted  a  charge  of  k 
was  a  general  verdict  for  the  plnintiff.  but  the  jury  foui 
the  words  as  spoken,  and  as  understood  by  the  hearers, 
larceny,  held  that  the  general  verdict  was  properly  set 
ment  rendered  for  defendant  on  the  4special  verdict. 
O'Donnell  v.  Hastings,  271. 


:  pleas  in  mitigation:  kule  not  changed  b 

§  2682  of  the  Code,  the  same  matters  only  can  be  plead( 
in  actions  of  slander,  which  are  recognized  as  sucn  by  1 
of  the  Code.    Marker  v.  Dunn,  720. 


4.  :  statements  upon  undisclosed  authority  c 

dence.  When  slanderous  words  do  not,  on  their  iaci 
spo!<en  upon  the  authority  of  another,  but  are  spoken  a 
ant's  own  knowledge,  evidence  is  not  admissible  to  she 
that  they  originated  with  another.    Id. 

5.  Libkl:  evidence  op  publication:  letter  in  germ^ 

prove  the  publication  of  a  libel  contained  in  a  letter  wri 
man  langua^.  it  must  be  shown  that  it  was  read  by 
than  t  he  plamtiff,  who  understood  the  German  langu; 
ijuasdorf,  726. 
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rcent:  etidence  in  justification.  It  was  not 
while  acting  as  housekeeper  for  her  uncle,  (the 
a  widower,  to  give  away  to  a  poor  woman,  pa^ly 
ervices  and  partly  in  charity,  some  outgrown  chil- 
e  it  was  done  openly;  and  evidence  of  such  giving 
stification  for  a  charge  of  larceny  in  an  action  ior 


yrs  IK  MITIGATION :  iBSTTE.  While,  in  one  sense, 
ration  in  an  action  for  libel  do  not  constitute  a 
der  Code.  §  2682,  such  facts  must  be  pleaded  in 
lant  to  introduce  evidence  of  them,  the  plea  must 
ing  an  issue  which  the  court  should  present  to  the 


TABLE  PER  BE!  EXTRINSIC  EVIDENCE  OP  MAUCE. 

i  on  wordft  actionable  p^r  se.^  evidence  tending  to 
were  privileged  tended  also  to  show  that  they  were 
e,  and  in  such  case  it  was  proper  to  allow  plaintiff 
xtrinsic  evidence,  such  as  by  letters  written  to 

LIENS. 

lOE  AND  MECHANTC]S  LIEN:  FACTS  CONSIDERED. 

the  conveyance  to  him  of  certain  real  estate,  but  it 
lim,  and  he  did  not  take  possession,  tiU  February 
x>ut  the  premises,  and  to  some  extent  had  control 
)rior  to  that  time,  and  he  had  contracted  for  lum- 
lises,  but  the  lumber  for  which  the  lien  was  claimed 
d.  S.,  on  the  day  when  the  conveyance  was  made 
le  premises  to  C,  and  the  conveyance  and  mort- 
lea.  C.  had  no  actual  notice  of  the  contract  for  the 
B  nothing  about  the  place  to  indicate  that  repairs 
menced:  neither  did  C.  know  anything  of  S/s 
ses  prior  to  the  date  of  the  deed.  Held  that  the 
or  lien.    Ryder  r.  Cobb,  235. 

FACT  AS  TO  AMOUNT  OF  LAND  COVERED  BY  LIEN 

r  consideration  of  the  evidence  see  opinion.  But- 
^  249. 

LIEN.    See  Judgment  and  Decree,  2. 

ATTEL  mortgage:  PRIORITY.    See  Landlord  and 

[ntoxicating  Liquors,  1,  2. 
Taxes,  4. 

LIFE  INSURANCE, 
See  Insurance,  9. 

iflTATION  OF  ACTIONS. 
Statute  of  Limitations. 

LIS  PENDENS, 
ortgagee.    See  Chattel  Mortgage,  3. 
Intoxicating  Liquors,  2. 
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MAIMING  OF  ANIMALS. 
See  Criminal  Law,  26,  27. 

MANDAMUS. 

1.  No  EVIDENCB  TO   SUSTAIN:   SCHOOL   DIRECTORS; 

Action  to  compel  directors  of  a  district  township 
pendentdistrict  was  carved,  to  meet  directors  < 
and  agnree  on  division  of  assets.  Bat,  it  appeari 
that  they  had  not  refused  so  to  meet,  but  had  mf 
unable  to  agree  on  a  division,  held  Wisit  the  peti 
dismissed.  Mandamus  would  possibly  lie  in  sue 
appointment  of  arbitrators,  (Code,  §  1715,)  but  t 
that  purpose.    Case  v.  Blood,  486. 

See  School  Directors,  1. 

MARRIED  WOMAN. 

1.  Personal  injury:  recovery  for  loss  op  tii 
Wife,  4. 

MASTER  AND  SERVANT. 

1.  Injury  to  servant  through  negligence  oi 
TioN.  While  it  may  be  conceded  that  a  mere 
"foreman"  is  generally  understood,— that  is  as  a 
superintend  the  labor  of  tho-e  working  with  hir 
far  as  his  own  mere  labor  is  concerns,  for  wh< 
capacity,  resulting  in  injury  to  a  co-employe,  th 
yet  an  instruction  asked  in  this  case,  to  the  effecl 
not  be  liable  for  any  negligence  of  the  foreman 
employment  of  incompetent  men,  or  in  the  use 
appliances,  held  to  have  been  properly  refused. 
K.  (^  N,  R'y  Co.,  li!y, 

2. ; — :  NOTICE  TO  master.    In  an  action  by  a  i 

tained  by  the  falling  of  a  pile  of  lumber  upon  hir 
the  defendant  was  negligent  in  not  having  the  I 
as  the  evidence  seemed  to  show,  the  lumber  was 
instance,  but  it  became  unsafe  by  the  subsequent 
the  pile,  it  was  incumbent  on  plaintiff  to  pro^ 
through  some  responsible  officer  or  a?ent,  had  act 
or  that  it  had  existed  for  so  long  a  time  that  the 
discovered  it  in  the  exercise  oF  reasonable  dilige: 
B.  I,  dt  P,  R'y  Co.,  64  Iowa,  762,  followed.    Id 

See  Railroads,  17. 

MEASURE  OF  DAMAGES. 
See  Dahagbs. 

MECHANIC'S  LIEN. 

1.  Foreclosure:  pacts  to  be  proved.  In  ar 
mechanic's  lien,  where  there  was  a  general  denia 
incumbent  on  the  plaintiff  to  prove  that  the  bi 
improvements  were  made  were  situated  on  the 
statement  and  affidavit  filed  in  the  clerk's  office, 
was  the  owner  of  the  land ;  and  such  facts  were  i 
duction  of  the  statement  and  affidavit.    UtUton  t 
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k:  fork  of  judgment:  sbparatb  sale  op  butu>ikg. 
]efendaxit  in  a  mechanic's  lien  foreclosure  is  the  owner  of 
d  and  the  building,  and  there  is  no  prior  lien  en  the  land,  it 
rder  the  sale  of  the  building  alone,  because  its  removal  from 
uld  defeat  the  owner's  right  of  redemption.    Eatjy  r.  Burt, 

MERGER. 
See  MoBTOAOE,  6. 

MILLS  AND  DAMS. 

ILL  BY  BACKWATEB:   MEA8UBB   OF   DAMAGES:  ESTIMATED 

0FIT8.  In  an  action  for  damages  caused  by  defendant*' 
by  the  water  was  made  to  flow  back  upon  the  wheel  of 
lill,  resulting  in  a  loss  of  power,  held  that  plaintiffs  were 
irove  and  recover  the  profits  which  they  had  lost,  and  which 
lave  earned  through  their  mill,  had  its  machinery  not  been 
the  Imckwater.  bee  opinion  for  cases  followed  and  distin- 
Hbaon  t>.  Fischer,  29. 

;  evidence:  facts  as  against  instrumental  measure- 
here  the  relative  elevation  of  two  points  is  satisfactorily 
idence  of  the  level  of  standing  water,  such  evidence  cannot 
by  the  conclusions  reached  by  engineers  through  the  use  of 
.    Id. 

CK  water:  claim  without  use  unavailing.  Theown- 
-dam  cannot  avoid  liability  for  injury  caused  by  backwater 
id  that  they  and  their  granlors  always  claimed  the  right  to 
dam  of  a  certain  height,  if  they  did  not  carry  their  claim 
It  is  the  use  which  determines  the  right.    Id. 

RiTY  of  occupation.  No  priority  of  occupation  or  use 
a  mill-owner  upon  a  stream,  within  the  limits  of  his  own 
ts  the  rights  of  a  riparian  proprietor  above  him  tj  erect  and 
.11  in  a  suitable  manner  on  his  own  land,  unless  the  prior  occu- 
ained  by  prescription  the  right  to  use  the  stream  and  back 
a  the  lands  of  the  owner  above  him.    Id. 

^IINES  AND  MINING. 

tatute:  interpretation.  Section  15,  chapter  202, 
0,  was  designed  to  prevent  intermeddlers  from  aoing  the 
ein  prohibited,  and  not  to  prevent  employes  from  per- 
ties  which  are  included  within  the  letter  of  the  statute. 
\  it  is  not  unlawful  for  the  conductor  of  a  train  of  cars  in 
to  ride  thereon  in  the  performance  of  bis  duty.  Crabell  r. 
al  Co,,  751. 

conductor  of  train:  negligence:  question  for 
aintiff's  intestate  was  killed  while  riding  on  the  front 
.1  car  in  a  mining  train  of  which  he  was  conductor.  The 
LS  conflicting  ^  to  whether  he  choiie  the  safest  place  to  ride, 
he  was  guilty  of  contributory  negligence.  Held  that  it  was 
:)mitted  to  the  jury.     Id. 

IV  RR  OF  NEQiiiGENCE.  Before  a  miner  can  be  held 
ved  detects  in  tl|^  construction  of  the  mine  in  which  he  was 
\y  continuing  to^  work  therein,  he  must  have  had  reasonable 
»portunity  to  become  acquainted  with  them,  and  with  their 
n  the  hazards  of  his  employment.   Id. 
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MISTAKE. 
See  Taxes,  1-4. 

MORTGAGE. 

Foreclosubr:  pabties:  mortgaoor  as 
When  the  mortgajjor  has  disposed  of  all  bj 
is  not  a  necessary  party  to  an  action  toforec 
V.  Cailett,  4  G.  Greene,  108,  and  Johnson  t 
in  such  case,  as  ajjainst  the  owner  of  the  ] 
debt  should  be  ascertainpd  by  the  court,  an 
be  ordered  for  the  sale  of  the  property  to  SiJ 
Foster,  140. 


^.   :  ALLOWANCE  OP  INTEREST  AS  AGAIl 

TAXES  PAID,  ETC.  Where  a  mortgagee 
claims  to  protect  his  own  lien,  he  should  nc 
per  cent  per  annum  interest  on  such  ad 
incumbrancer  in  a  foreclosure  proceeding 
agreement  for  ten  i)er  cent  with  the  mort 
gerford,  249. 

S.  Attorney's  fee:  no  evidence.    The  all 
in  this  case  without  proper  evidence  was  er 

4.  Discharge  op:  new  note:  second  mort 

note  fc'f*cured  by  a  mortgage  does  not  work  i 
neither  does  the  giving  of  a  second  mortgt 
by  special  agreement.  (Packard  v.  Kingmt 
V.  Willulm,  510. 

5.  Release  procured  by  fraud:  attachin 

of  a  mortgage  is  procured  by  the  iraud  o 
attaching  creditors  obtain  no  better  rights 
the  mortgaged  property.    (Vannice  v.  Berg 

6.  Purchase  by  mortgagee:  merger*  A 

property  by  the  mortgagee  does  not  ope 
of  the  mortgage,  when  it  is  the  intention  to 
the  interest  of  the  mortgagee  to  do  so,  and 
judlce  to  the  rights  of  the  mortgagor  or  thij 
gen,  16  Iowa,  555.)    Id, 

7.  School-fund  mortgage:  foreclosure 

NOT  conclusive:  peculiar  facts.  Wh( 
ant  to  a  foreclosure  of  a  school-lmid  mortgi 
tion  satbfied,  but  the  owner  of  the  1  md,  wl 
sheriff  the  amount  of  the  biJ,  but  afteiwar 
debt  and  procured  a  new  loan  of  the  school 
the  sheriff  signed  the  new  notes  as  surety,  i 
istrator,  in  sotting  up  a  claim  to  the  land  a] 
mortgage,  could  not  he  heard  to  insist  that 
execution  was  conclusive  evidence  of  the  pa 
bago  Co.  V.  Brones,  682.  * 

8.  Foreclosure:  attorney's  fees:  who  ma 

in  a  foreclosure  suit,  who  does  not  seek  to  i 
land  by  a  superior  title,  is  not  in  a  poaJ|ioi 


osJ|io 


the  attorney's  fee  allowed  by  the  courl0/d 

Mortgage  by  assignee:  assignor  cannon 
for  Benefit  of  Creditors,  1. 
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10.  Ikcapacitt  of  uobtoagor.    See  Contract,  3. 

11.  FoRBCLOSXTBB  BY  TBU8TBE  OF  BONDHOLDEBs.    See  Corporation,  4. 

12.  Bt  TBUSTEE  UNDEB  POWEB  to  '*  BEI.L  AND  DISPOSE:  ^*  BIYSB8I0N  OF 

FUNDS  BT  TBUSTBB.    See  Tmst,  1,  2. 

See  Chattel  Mobtgaob. 
Redemption. 

MUNICIPAL  CORPORATIONS. 
See  Cities  and  Towns, 
County, 
jubobs  and  jubt,  2. 

MURDER. 
See  Criminal  Law,  HO-51. 

NEGLIGENCE. 

1.  CoNTBiBUTOBT  NEauGENCE:  DiBBCTiNG  VEBDICT.^  Where,  in  an 
action  based  on  alleged  negligrence,  the  plaintiff's  evidence  shows  that 
his  own  negligence  contributed  to  the  injury,  he  cannot  recover,  and 
the  court  may  properly  direct  the  jury  to  find  for  the  defendant  Qrif' 
fin  V.  Chicago,  E.  I.  dt  P.  R'y  Co.,  638. 

See  Cities  and  Towns,  2,  5. 

Instbuctions,  17. 

Masteb  and  Sbbtant. 

Mines  and  Mining,  2,  3. 

Railboads,  passim, 

NEGOTIABLE  INSTRUMENTS. 
See  Contbact,  7. 
Insubancb,  1. 
Lease,  1,  2. 
Fbomissobt  Note. 

NEW  TRIAL. 

1.  Absence  of  witness:  negligence  in  not  moving  fob  contin- 

uance. Where  the  defendant  knew  before  the  trial  was  commenced 
that  one  of  his  witnesses  was  sick  and  would  not  be  present,  but  made 
no  motion  for  a  continuance  on  that  account,  but  went  on  to  trial  with- 
out the  witness,  held  that  he  was  not  entitled  to  a  new  trial  in  order 
to  have  the  benefit  of  the  testimony  of  such  witness.  Smith  r.  State 
Ins,  Co.,  56  Iowa,  487,  di8tingui^hed.    Gee  v.  Moss,  318. 

2.  Ebboneous  statements  of  law  in  akgument  to  juby:  no  gbound 

for.  The  fact  that  counsel,  in  adressing  the  jury,  stated  propositions 
of  law  which  were  not  sound,  held  no  suflficient  ground  for  a  new  bial. 
SeoU  V.  Chicago,  M.  dt  St.  P.  R'y  Co,  360. 
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3.  Motion  fob  after  motion  fou  judgment  on  e 

Where  a  motion  for  a  judgment  upon  special  findin^iri 
the  gr^neral  verdict,  has  been  overruled,  a  motion  f 
properly  be  tiled,  provided  it  is  done  within  three  daj 
is  returned.  Nixon  r.  Downey ^  49  Iowa,  166,  disi 
V,  Hawkeye  Ins,  Co.^  Tdl, 

4.  Newly-dtscovebed  evidence:  cumulative.    NeT« 

dence  which  is  merely  cumulative  is  no  ground  for  a 
V.  Gleason,  618. 

5.  Fob  misconduct  of  attorney.    See  Practice,  5. 

6.  Discbetion  of  tbial  coubt.    See  Practice  in  Suprer 

NOTARY  PUBLIC. 

1.  Seal  of  fobeign  notaby:  sufficiency  of.    Good 

67  Iowa,  691,  followed.    Goodnow  r.  Oakley,  25. 

2.  False  Cebtificate  of  acknowledgment:    liab 

Action  on  a  notary  public's  bond  for  dam-iges  sustain 
false  certificate  of  acknowledgment.  But,  tis  the 
show  that  the  nam3  of  the  person  was  not  what  th 
to  be,  and  faded  to  show  that  the  notary  knowin 
material  fact  in  the  certificate,  held  that  no  reco\ 
(Code,  §  1964;  Scotten  v,  Fegan,  62  Iowa,  236.) 
645. 

3.  Insufficient  cebtificate  of.    See  Depositions,  1. 

NOTES  AND  BILLS. 
See  Promissory  Note. 

NOTICE. 
See  Chattel  Moutoage,  5-8. 
Judgment  and  Decbee,  2,  5. 
Lis  Pendens. 
Masteb  and  Sebvant,  2. 
Nuisance,  1. 
Obiginal  Notice. 
Taxation,  4. 
Vendob  and  Vendee. 

NUISANCE. 

1.  OVRBHANGINO  EAVES!   NOTICE  TO  ABATE.   The 

ant*8  roof  projected  over  plaintiif's  lot,  and  o 
which  he  was  erectinp.  Upon  request,  defendant  ha< 
under  the  eaves  so  as  to  keep  the  w.iter  froji  falling  i 
the  wall  rose,  the  spout  was  found  to  be  in  the  w 
workmen  not  only  removed  the  spout,  but  cut  the  ei 
way  for  the  wjiU.  The  water  from  an  ununually  hei 
the  wall  and  caused  it  to  fall.  Held  that  a  formal  nc 
to  defendant  of  the  removal  of  the  spout  was  not  ne 
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uty  to  make  other  provision  for  the  water,  bat  that 
i  fact,  no  matter  bow  obtained,  was  sufficient.    Copper 

OBVIATE  INJURY.  In  8uch  case  it  was  not  the  duty  of 
ber  upon  defendant's  building  after  the  spout  was 
ike  the  repairs  necessary  to  keep  the  water  from  run- 
rail.    Simpson  v.  City  of  Keokuk,  34  Iowa,  568,  dii- 

ee  Intoxicating  Liquors,  4,  8,  10. 

OFFICERS. 

iilMITED  BY  STATUTORY  ALLOWANCE.     S««  Shtriff,  1, 

See  Clerk  op  Courts. 
County,  7. 
Sheriff. 
County  Auditor. 
County  Treasurer. 

ORIGINAL  NOTICE. 

blication:  the  initials  op  defendant's  kjlmb 
thkr  designation  op  defendant:  averments  op 
D.  In  an  original  notice  served  by  publication  the  initial 
lant's  name  werp  transposed,  but  she  was  also  designated 
be  wife  of  J.  C.  H.,  and  it  was  held  in  a  former  appeal  in 
t  aside  a  sheriff's  dee  J  based  unon  such  notice)  that  the 
ve  the  court  jurisfliction  of  th"^  d  'fendant.  See  61  Iowa, 
jause  was  remanded  the  defendant  in  this  action  amended 
ng  up  that  the  defendant  thus  served  was  in  fact  the  wife 
n  said  notice  was  published,  and  when  the  judgm^'nt 
id  that  she  wa^  better  known  in  the  county  where  the 
ing  ii^  the  wife  of  J.  C.  H.  than  by  her  Christian  name, 
8  of  that  name.  Held  that  the  notice  as  published, 
■uth  of  such  averments,  was  sufficient  to  give  the  court 
aid  defendant,  and  th>it  it  was  error  for  the  court  to 
^erments  as  immaterial.    Fanning  v,  Krafl,  244. 

See  Judgment  and  Decree,  5. 

PARENT  AND  CHILD. 

inity:  judgment  in  seduction  case.  The  rendition 
I  not  prove  th^  finding  of  such  facts  as  were  not  neoes- 
he  verdii:t.  AcconUngly,  held  that  a  verdict,  a"  d  jndfir- 
1  favor  of  plaintifip'fl  mother  and  against  defendnnt's 
luctioji.  whh'h.  was  alleured  to  have  resulted  in  the  birth 
not  cou^ihisively  prove  that  plaintiff  was  the  child  and 
adant's  intestate.    Koon  v.  Malleit^  205. 

f  illeoitimatr  children:  evidence  op  recoqni- 
;ii.  The  evidence  in  this  case  considered,  (see  opinion,) 
mt  to  establish  such  general  and  notorious  recognition 
his  illegitimate  children  as  to  entitle  them  to  inherit 
§  2466  of  the  Code.    Blair  v,  Howell,  619. 
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PARTIES  TO  A( 

1.  Defect  op:  when  DBBniRRKR  will  n( 

all  necessary  parties  defendants,  but 
defendant  who  was  8er7ed  might  have 
with  the  case  until  the  other  party,  if  i 
case,  was  broaght  in,  but  a  diemurrer  t 
defect  of  parties.    Forbes  9.  Delashum 

2.  Interest  of  plaintiff  in  subject  0 

TO  defendant:  estoppel.  Plainti 
defendant,  and  he  gave  defi^ndant  an  c 
defendant  drew  the  monegr.  PLiintiS 
hands,  which  was  paid  to  defendant  uc 
it  was  simply  loaned  to  defendant;  anc 
tified.  Defendant,  however,  claimed  a 
to  him  to  apply  on  the  indebtedness  of 
the  issue  and  the  testimony  being  such 
ing  the  jury  that,  if  they  found  th  it  th( 
as  a  loan,  tneir  verdict  should  be  for  pi 
rial  whether  plaintiff's  title  to  the  mDr 
beind  or  not,  since  he  was  estopped  by  ] 
title  as  against  the  defendant.    Hoift  v, 

3.  In  foreclosxtre  of  mortgage.    See  I 

PARTNERS! 
See  Considbrat 

PAYMEN' 

1.  Receipt  not  conclusive  evidence  i 
y    dence,  6. 

2.  What  is  not:  void  certificate  c 
I  Towns,  13. 

3.  Of  taxes  on  another  s  land:  recov 
i    OF  limitations.    See  Taxes,  1-4,  6. 

4.  Of  taxes  under  protest:  recovery. 

See  CoNTRAc 
County,  I 

PRINCIPi 

PEDDLER 

1.  What  is  not  peddling.  Taking  orde 
is  not  peldlingr;  neither  is  the  sie.  by 
a  few  articles  in  a  law  office,  where  the 
sell  in  any  other  place.    Town  of  Spei\ 

PENSION 
1.  Exemption  of.    See  Execution,  4. 

PERFORMA] 
See  Contract,  1,  i 
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PERSONAL  INJUIUES. 
See  Assault  and  BATiffiBY,  I. 
Ci^iBS  AND  Towns,  2. 
Husband  and  Wife,  4. 
Master  and  Servant. 
Mines  and  Mining,  2,  3. 
Railroads,  10  -23,  p<is8im. 
Survival  of  Action,  1. 

PERSONAL  PaOPERTT. 
See  Chattel  Mobtgaqe. 
Possession,  1. 

PLEADING. 

L  Interest  of  plaintiff:  more  rpecific  statement.  Where  plaint- 
iff bused  bis  ri^ht  upon  an  assig^nment.  set  oat  in  his  petition,  which 
gave  bim  the  ri^j^ht  to  prosecute  the  action  in  his  own  name,  it  wa; 
immaterial  whether  he  sued  in  his  own  right  or  as  trustee,  and  amotion 
for  a  more  Rpecific  statement  as  to  that  was  properly  overruled.  Gcod- 
now  V,  Oakley,  25. 

2.  Petition  held  bad  os  dr\iurrbr:  amended  petition:  substan- 

tially the  same  as  the  original,  STRcoKEN  FROM  FILES.  Where 
a  petition  was  held  bad  on  demurrer,  and  plaintiti'  filed  an  amended 
petition  not  differing  in  substance  from  the  one  so  held  bad,  but  difier- 
mg  somewhat  in,  its  phraseolojjy,  which  was  constructed  for  the  purpose 
of  making  an  apparent  rather  than  a  real  difference  in  the  facts  relied 
upon  by  plaintiff,  the  amended  petition  was  properly  stricken  from  the 
files.    Epleyv.Elif,  70. 

3.  Striking  out  unnecessary  matter.  It  is  not  reversible  error  to  sustain 

a  motion  to  strike  Irom  an  answer  matter  which  conslitutes  no  defense, 
or  which,  i£  it  does  constitute  a  defense,  may  be  proved  under  the  gen- 
eral issue.    Miller  V,  Dickinson  Co,,  102. 

4.  Defense:  rights  of  stranger.    A  defendant  in  an  action  cannot  set  up 

as  a  defense  that  the  ricrht  of  another  would  be  interferred  with  by 
granting  the  relief  demanded.    Myers  v.  Kirt,  124. 

5.  M0T19N  TO  strike:  objections  waited.     Where  a  motion  to  strike  a 

portion  of  an  answer  is  confessed;  and  where  a  motion  to  strike  an 
amendment  is  sustained,  and  det'endiint  pleads  over,  thus  waiving  any 
error  in  the  rulinar;  and  where  a  motion  to  strike  a  second  amendment 
is  sustained  and  defendant  faiU  to  except,  this  court  cannot  pass  upon 
the  correctness  of  the  rulings  of  the  trial  court.     White  t>.  Spongier,  z22. 

6.  Demurrer  to  answer  in  denial.    A  demurrer  cannot  be  sustained  to 

an  answer  which  denies  the  material  allegations  of  the  petition.  Bolton 
V,  Oicen,  230. 

7.  Two  causes  OF  ACTION  IN  ONE  COUNT:  WAIVER:  EVIDENCE.    Where 

two  causes  of  action  were  pleaded  in  one  count,  but  no  objection  wa* 
made  on  that  ground,  but  a  motion  to  strike  out  matter  which  wa.<^ 
material   to  one   of  the  causes  was  overruled,  and  defendant  then 
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answered  the  petition  ae  it  stood,  held  tbat  it  ^ 
the  petition,  and  that  it  could  not  object  that  the 
mitted  evidence  tending  to  establish  both  of  the 
V.  Chicago,  M,  dt  St,  F,  R'y  Co,,  360. 

8.  Action  on  leasb  for  installments  op  rent: 

TION  FOR  SUBSKQUENT  INSTALLMENTS.      WhOie 

on  a  lease,  and  a  jadflrm?nt,  and  a  landlord's  lien  vt 
ment  of  rent  due  ana  one  to  become  due,  held  bhi 
ment  had  bei'ome  due  plaintilE  was  entitled  to  fi 
tion  setting  up  tbat  fact  and  asking  judgment  fo 
2731.)    Siglerv,  Gondon,  441. 

9.  Amendment  to  petition  alono  with  answe 

OBJECTION  TOO  LATE  ON  Al»PEAL.  Where  plair 
matter  in  the  nature  of  an  amendment  to  his  peti 
his  answer  to  a  counter-claim,  a  motion  to  sepi 
made  and  sustained  on  the  trial;  no  such  m>tii 
objection  to  the  ij  regularity  cannot  be  ma  le  for 
de  novo  in  this  court.     Wilhon  v,  Harris  Bros., 

10.  Admission  by  answer  not  withdrawn,  thc 
GENERAL  DENIAL.  Where  an  averment  necessa 
ery  was  made  in  the  petition  and  admitted  in  the 
tion  was  alterwards  amended,  anrl  the  defendant! 
their  original  answer,  filed  another  answer,  dei 
of  the  petition  and  amended  petitioo,  hfld 
ment  was  not  inconsistent  with  tiie  g3n'?ral  denia 
ted,  hnd  that  plaintiff  was  not  required  to  prove 
607. 

11.  Plevdino  fraud:  objection  too  late.  Alth 
in  this  case  (see  opinion)  was  not  artistically  dra^ 
have  been  successfully  assailed  by  demurrer,  yel 
assailed,  it  was  sufficient  to  justify  the  admission 
the  court  was  authorized  to  tind  fraud;  and  it  is 
ask  that  tlie  judgment  be  reversed  on  account  of 
plea.     Clark  r.  Taylor,  519. 

12.  Contract  made  on  Sunday.  Recovery  on 
defeated  on  the  ground  that  it  was  made  on  Sui 
void,  unless  that  fact  is  specially  pleaded.  Cc 
Bolch,  526. 

13.  Fraud  must  be  specially  pleaded.  Where  i 
relied  upon  as  a  defence,  and  no  r.^ply  was  filed 
the  court  erre  1  in  finding  that  it  was  fra-idulent, 
such  i^s  le.  Wheeler  dt  Wilson  Mfg  Co.,  Ha, 
Fraud,  1. 

14.  Demurrer  to  answer  in  denial.  Where  ai 
edge  or  information  sufficient  to  form  a  belief  as 
the  material  allegations  of  a  petition,  a  demurrer 
properly  be  sustained.    Code,  §  2655,  par.  2.    Cc 

15.  Record  in  former  case  as  exhibit:  denial 
the  record  in  a  former  cause  is  not  so  solemr 
exhibit  to  a  petition  by  one  of  the  parties  in  a 
the  other  cannot  deny  it  in  his  answer.     Id, 

16.  Effect  of  exhibit.  Whatever  is  contained  oi 
exhibit  which  is  made  a  part  of  a  pleading  is 
the  pleading  itself.     Wells  v.  Wilcox,  708. 
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L  ALLEGATIONS  ADMITTED:  DENIAL  OF  OTHERS  IMlf  ATERIAL: 

»JT  ON  PLEADINGS.  Whrre  the  material  allegations  of  a  peti- 
a  linittecl,  a  genei-al  deuial  of  all  other  allegations  raiseu  no 
trial,  and  juigrnient  may  properly  be  rendered  upon  the  plead- 
irly  V.  Burt,  716. 

bnt:  SURPRISE.    See  Continuance,  1. 

E  NOT  PLEADED.    See  Promissory  Note,  2. 

TNDEE  OBNSBAL  PRAYER.    See  Tax  Sale  and  Deed,  2. 

See  Estoppel,  2. 

Insane,  2. 

Lease,  2. 

Libel  and  Slander,  3,  7. 

Tax  Sale  and  Deed,  2,  16. 

PLEDGE. 

ent  op  property  by  pledgee:  lien  of  pledge  aban- 
A  pledge  is  invalid  unless  accompanied  with  possession  of  the 
;  and  the  moment  the  pledgee  parts  with  such  possession,  or 
e  right  to  detain  the  goods  upon  a  different  ground,  the  lien 
j'o,  where  plaintiff  caused  the  goods,  while  in  the  possession 
'nt,  to  be  attached  as  the  prop'frty  of  the  pledgor,  it  could  not 
Is  b  J  heard  to  cl  iim  th  j  sroods  under  a  pledge  antedating 
hmemt.  See  authorities  cited  in  opinion.  Citizens  Bank  f. 
iO. 

POWERS. 

See  Trusts. 

POSSESSION. 

NAL  property:  what  necessary  to:  rule  stated  and 
TO  CRIBS  OF  CORN.  When  the  owner  of  personal  property 
the  control  of  it  in  the  m^mner  and  to  the  extent  usual  in  cases  6i 
of  like  diameter,  and  holds  poss  'ssion  over  it  to  the  extent  to 
8  Ciipa'jle  of  being  possess^^d,  according:  to  the  ordinary  manner 
and  handlmg  such  thing.-*,  it  is  to  be  regarded  as  being  in  his 
session.  An  1  so,  wheri  certiin  coin  in  cribs,  held  for  ship- 
,■»  orally  aoM  by  the  defendant  to  thf?  intervenor,  and  the  parties 
n  w  ^nt  to  the  cribs,  aid  the  defendant  then  and  there  formally  de- 
)q<?e34ion  to  thi  intervenor  who  then  nailed  up  the  openings  in  the 
Id  that  the  ley-al  possession  of  the  corn  thereby  effectually 
rom  detenl.inb  to  intervenor,  even  as  against  subsequently 
r  creditors  of  the  defendant.    Pope  v,  Cheney,  563. 

i  goods:  ryidbnce  op  guilt.    Sea  Ciiminal  Law,  20,  25. 

is  EVIDENCE  OP  DELIVERY.    See  Deed,  1. 

notice  to  purchaser.    See  Vendor  and  Vendee,  2. 

PRACTICE. 

EQUITY  cause:    OFFERING    DOCUMENTS  IN  EVIDENCE!  HOW 

A  party  cannot  be  said  to  offer  documents  in  evidence  on  U19 
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trial  of  an  equity  case  when  he  simply  miikes  an 
them.  He  should  file  the  documents  with  the  e 
at  least  produce  them  for  the  inspection  of  the  coi 
Hatrison,  81. 

2.  iDBNTIPrCATrON     OF    DOCUMBNTAUY     EVIDENCE 

APPicAL.  Where  the  judge'n  certificate  w.js  not  abl 
but  it  identified  the  depoMtions  by  srivinpr  name 
officers  by  whom  taken,  and  date  of  filiner,  and  i 
items  of  documentary  and  record  evidence  by  letl 
by  such  references  to  their  date  and  contents,  or  1 
where  recorded,  as  would  enable  the  clerk  to  deter 
certainty  what  was  intended,  held  that  it  was  suS 
of  a  trial  de  novo.    Id. 

3.  Recovery  op  attorney's  pees  on  contract 

appfdavit:  practice  on  trial  de  novo.  Sm< 
attorney's  fee,  i*equired  by  §  3,  chap.  180,  Laws  of 
to  have  been  filed  with  the  original  papers,  with 
statute,  as  construed  in  Wilkina  v.  Troutner,  66  ] 
improperly  allowed;  and  it  must  be  disallowed  on 
court,  even  though  the  precise  question  was  not 
tion  of  the  court  below.    Sioeney  v,  Davidson,  381 

4.  Directing  verdict  por  platntipp  on  bvidenci 

puted  evidence  shows  a  right  of  recovery  by  pi 
properly  direct  the  jury  to  return  a  verdict  for  h 
436. 

5.  Offer  to  confess  judgment:  mention  of  is 

NEW  tri^l.  Where  defendant  offered  to  confess  j 
amount,  but  the  offer  was  not  accepted,  and  plaini 
to  it  on  the  trial  in  the  presence  of  the  jury,  con 
Code,  it  was  defendant's  duty  then  to  object,  and 
charge  the  jury,  or  for  other  appropriate  relief, 
without  objection  to  try  the  cause  to  that  jury,  h 
after  verdict,  demand  a  new  trial  on  the  ground 
Riech  V,  Bolch,  526. 

6.  On  procedendo  in  equity  case:  amendment  oi 

TRODUCTroN  OP  EVIDENCE.  Woeu  a  cause  triab] 
is  remanded  for  judgment  in  the  court  below,  th 
mitted  to  introduce  material  evidence  which  has 
the  original  trial,  and  they  may  amend  the  plead 
of  setting  up  matters  materially  affecting  the  mei 
occurred  since  the  former  trial;  (see  cases  cited  in  < 
occurring  before  the  beginning  of  the  suit,  and  wb 
plaintiff,  cannot  be  sd  set  up  by  him  on  procedei 
City  Glass  Co.,  542. 

7.  Bill  op  exceptions:  not  piled  in  timeallo 

trial  court  allowed  defendant  ninety  days  within  wl 
his  bill  of  exceptions,  but  the  bill,  as  shown  by  the  i 
by  the  trial  judge  nor  filed  within  ninety  days.  He 
regarded,  and  that  errors  assigned,  but  not  shown 
excluding  the  bill  of  exceptions,  could  not  be 
2831;  Lunch  v,  Kennedy ^  42  Iowa,  220.)  Mint 
Smith,  561. 

8.  :  skeleton:  DIRECTION  TO  INSERT  EVIDEN( 

exceptions  referred  to  the  evidence  as  follows:  ** 
port  of  the  issues,  produced  and  offered  the  foUowir 
in  the  reporter's  notes,  which  were  filed  in  the  offi 
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Art,  a  transcript  of  which  is  as  follows:  (clerk  will  here  insert 
script;)  the  same  being  a  transcript  and  translation  of  the 

notes,  which  transcript  is  on  file  in  the  office  of  the  clerk  of 
t;  to  which  evidence  the  defendant  objected,  which  objections 
mled,  to  which  overrulinjj  the  d'.'fendant  then  duly  excepted, 
ppears  in  Siiid  notes  and  the  transcript  thereof,  as  set  oat  and 

m  this  bill  of  exceptions."  Held  sufficiently  explicit  direc- 
foide  the  cleric  in  the  insertion  of  the  evidence.  Gardner  r. 
n.C.R.  d>N,R'yCo.,  588. 

>  DIRECT  verdict:  FINDING  OP  PACTS.  A  motion  by  defend- 
Dr  a  verdict  on  plaintiff's  evidence  admits  the  truth  of  plaint- 
Qony,  but  the  court  is  not  required  to  make  a  special  findinsr 
ts  before  a  verdict  may  be  directed.  Griffin  v.  Chicago  R.  I. 
Co.,  6:)8. 

NS  TO  instructions:  when  taken.     Exceptions  to  instroc- 
[)rd3r  to  secure  consideration  on  appeal,  must  either  be  taken 
instructions  are  criven,  or  within  three  days  alter  verdict,  as 
in  Code  g  2789.     Watson  v.  Stotts,  6J9. 

NT  of  attorney  TO  BIND  CLIENT.  No  evidence  of  an  agree- 
.n  attorney  is  receivable  to  bind  his  client,  except  the  statement 
orney  himself,  his  written  agreement  si^ed  and  tiled  with  the 
in  entry  thereof  upon  the  records  of  the  court.  (Code,  §  213, 
Sapp  V,  Aihen,     699. 

3SI0N  OF  jUDoacENT.    See  Judgment  and  Decree,  ? 

See  Exceptions. 

Instructions. 

Jurors  and  Jury. 

Justices'  Courts. 

New  Trial. 

Parties  to  Actions,  1. 

Plbadinq,  pansim. 

PRACrrCE  IN  SUPREME  COURT. 

:  objection  to  introduction  of  altered  tnstbumsnt. 
ion  that  the  court  below  erred  in  admitting  in  evidence  a  con- 
earing  on  its  face  to  have  been  altered  or  interlined,  without 
ring  an  explanation  of  the  apparent  alteration,  cannot  be 
id  by  this  court,  unless  the  instrument  itself  is  brought  up,  and 
is  thu^  enabled  to  determine  from  inspection  whether  any 
)n  was  required.     Wing  r.  Stewart^  13. 

.L  abstract  filed  after  argument  closed.  This  court 
:>nsider  an  additional  abstract  filed  by  the  appellant,  without 
jr  the  case  has  been  fully  argued  by  the  appellee,  if  it  is  filed 
"  the  submission  of  the  cause,  or  so  near  thereto  as  to  give  the 
10  opportunity  to  correct  any  errors  or  misstatements  which 
containeri  in  it.  (See  cases  cited  in  opinion.)  But  where,  as 
:e,  the  ad'Utional  abstract  was  served  on  the  appellee  and  filed 
iths  before  the  submission  of  the  cause,  and  appellee  aftenvards 
Iditional  argument  based  in  part  upon  the  record  as  made  by 
onal  abstract,  held  that  it  should  not  be  disregarded,  and  a 
strike  it  from  the  files  is  overruled.  Palo  Alto  County  v,  Har^ 
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3.  Complete  record  presented  instead  op  abstr 

SET  aside  with  LEAVE  TO  PILE  PROPjai  ABSTRACT 

sented  by  appellants  in  this  case  not  being*  an^  abstrr 
the  rules  of  the  court,  but  a  complete  record,  includi 
questions  and  answers,  much  of  which  is  useless  for  I 
sideringthe  errors  assigned,  the  submjpsion  is  set  a 
appellants  to  file  a  proper  abstract  within  ninety  d 
which,  appellee  may  move  for  affirmance  on  the  gt 
prosecute  the  appeal.    State  v.  O'Daij,  213. 

4.  When  transcript  not  consulted.    Where  partie 

tion  oF  the  evidence,  but  disaarree  as  to  the  rest,  and 
reversed  for  errors  in  the  evidence  thus  agreed  on,  i 
consult  the  transcript  as  to  the  evidence  in  dispute  : 
passiner  upon  questions  arising  upon  such  evidence. 
uer,  358. 

5.  Presumption  in  pavorop  abstract  not  deniicd. 

purports  to  l>e  an  abstract  of  all  the  evidence,  it  wi 
the  absence  of  a  statement  to  the  contrary  in  an  ame 
the  evidence  set  out  was  made  of  record  in  the  cou: 
Tucker,  50. 

6.  Evidence:  defective  abstract.    Where  appellant 

to  contain  all  the  evidence,  it  will  be  taken  as  true  i 
not  only  denies  it,  but  in  an  amended  abstract  set! 
which  he  claims  has  been  omitteJ.    Mielenz  v.  Quas 

7.  Criminal  case:    defective  record.    The  instrui 

being  correct  as  abstract  propositions  of  law,  and  it  1 
pass  on  other  questions  without  the  evidence,  which 
the  record,  the  judgment  of  the  district  court  is  i 
Coon,  55. 

S.  Trial  de  novo:  immaterial  evidence  omittei 
On  the  review  of  an  equity  case  triable  de  novo,  if  at 
while  the  rule  is  that  all  the  evidence  offered  should 
if  it  appears  from  an  inspect  ion  of  the  record  that 
dence  which  was  iireleviint  to  any  issue  in  the  case, 
terial,  was  omitted  from  it,  a  trial  de  novo  will  notb 
of  such  omission,    ralo  AUo  Co.  v,  Harrii<onf  81. 

9.  Reversal  for  refusing  instructions  asked:  i 

ORD.  Where  an  instruction  asked  was  refused  by  tl 
the  record  does  not  set  out  all  of  the  instructions  g 
this  court  cannot  revert^e  on  account  of  such  refusal, 
tion  asked  is  a  correct  statement  of  the  law;  because 
an  affirmative  showing  to  the  contrary,  it  must  be 
court  correctly  instructed  the  jury  on  all  necessary  pi 
points  presented  in  the  instruction  refused.    State  t 

10.  Evidence  to  support  verdict:  insuffcient 
objection  that  the  verdict  is  not  supported  by  the  < 
considered  where  the  abstract  does  not  purport  to  o 
dence.     Wood  v,  HallowelU  '611. 

11.  Reviewing  instructions.  This  court  cannot  say 
not  instructed  on  a  material  point  when  the  whole  cl 
in  the  record.    State  v.  Goode,  593. 

12.  Insufficient  record.  Where  the  abstract  does  r\ 
tain  all  the  evidence,  this  court  cannot  say  that  the  e 
ficient  to  warrant  the  judgment  antj  rulings  of  the  ( 
1?.  Hunter,  447. 
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fMPKAcnMENT  AND  CORRECTION  OF  RECORD.  Records  which  Ere  the 
bapis  of  appeals  to  this  court,  if  defective  or  not  correct,  must  be  cor- 
lectofl  in  the  court  below;  and  cannot  be  impeached  in  this  court  by  any 
extrinsic  evidence.     Gardner  v.  Burlington j  C  H.  (t  N,  R^y  Co.,  ot^. 

Error  must  affirmatively  appear.  Where  the  record  presented  to 
this  court  does  not  affirmatively  show  error,  the  judgment  appealed 
from  must  be  affir;ned.     Toohey  v,  Lowell j  661. 

Parties  concluded  by  record.  Where  the  admitted  record  in  this 
court  shows  that  certain  alleged  facts  never  existed,  a  reversal  cannot  be 
had  on  the  crround  that  the  trial  court  refused  to  allow  appellant  to  show 
such  nllegetl  facts.     Maxwell  r.  La  Drune^  689. 

Assignment  of  errors:  not  sufficiently  specific,  under  code, 
§  3207.    For  assignments  see  opinion.     Vanderberg  r.  Camp,  212. 

Errors  not  assigned  not  considered.    Farille  r.  Shehan,  241. 

Consideration  of  errors.  This  court  cannot  consider  errors  assiffned, 
but  not  argued,  nor  errors  not  assigned  with  sufficient  exactness.  Wood 
V.  Hallowell,  877. 

Assignment  of  error:  too  general.  An  assignment  of  error,  that 
the  verdict  is  contrary  to  the  law  as  given  by  the  court,  is  too  general 
to  demand  the  attention  of  this  court.     Id. 

Equitable  cause:  appeal  from  judgment  on  pleadings:  assign- 
ment OF  error.  Where  the  appeal  is  from  a  judgment  rendered  on 
the  admissions  and  allegations  of  the  pleadings  in  an  equity  case,  and 
the  cause  is  in  this  court  for  trial  de  novo  on  those  allegations  and 
admissions,  no  assignment  of  error  is  necessary.  Powers  v.  O'Brien 
County,  54  Iowa,  5'jl,  distinguished.     Early  v.  Burt,  716. 

Argument  in  equity  case.  In  an  equity  case  triable  de  novo  in  this 
court,  the  burden  is  on  the  plaintiff,  precisely  as  in  the  court  below,  and 
he  tiles  the  opening  argument,  though  the  defendant  be  the  nppelluit. 
Devore  v.  Adams,  ^k^b. 

No  argument  by  appellant:  judgment  affirmed.  Where  the 
appellant  in  an  equity  case  does  not  ^oc^  proper  to  file  an  argument  on 
the  merits  of  the  case,  the  judgment  below  will  be  affirmed.    Id. 

Errors  ASSIGNED  MUST  be  argued.  In  order  to  secure  a  considera- 
tion of  errors  as'signed,  counsel  must  present  them  in  argument. 
Marker  v.  Dunn,  720. 

Questions  not  considered.  Objections  not  ar^ed,  and  mlings  on 
evidence  not  shown  by  the  abstract,  are  not  considered  in  this  court. 
Paddock  v.  Bartlett,  16. 

Questions  not  raiskd  below,  and  as  to  wnicn  evidence  is  not 
OF  RKCORD,  NOT  CONSIDERED.    City  of  Marion  V,  Ganhy,  142. 

Less  than  flOO]  what  considered.     In  appeals  to  this  court  involv 
inp"  less  than  f 
arise  from  the 


in  J?  less  than  |100,  questions  certified  will  not  be  considered  unless  they 
''     facts  in  the  case.     Miller  v.  Buena  Vista  Co.,  711. 


Error  without  prejudice.  A  iudgment  will  not  be  reversed  in  this 
court  for  any  f  rror  committed  bv  the  trial  roiurt,  where  it  appears  that 
the  appellant  was  not  prejudiced  therebv.  For  illustrations,  see  Miller  r. 
Dickinson  Co.,  102;  State  r.  Hunter,  Ail;  Leebrick  r.  Stahle,  515;  State 
V.  Goodp,  593;  Nichols  v.  Dubuque  rf-  Dakota  R'y  Co.,  732;  Winch  v. 
Baldwin,  764;  Brentner  v.  Chicago,  R.  I.  db  P.  R'y  Co.,  530 
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28.  Sufficiency  of  evidence.    This  court  will  not  disturb  a 
fact,  whether  by  court  or  jury,  in  an  action  by  ordinary  p] 
where  there  is  anv  conflict  in  the  evidence.     Barlow  r.  hu 
169;  Steele  V,  MiUs,40Q:  State  v.  Rivers,  611;  Goldsmith  i 
6S5;   Watson  v.  Stotts,  659. 

29.  Rule  as  to  sufficiency  of  evidence  in  oases  not  tr 
NOVO.  There  can  be  but  two  modes  of  trial  in  this  court ;- 
novo,  which  obtains  in  equity  causes;  and  the  other  is  the 
has  uniformly  prevailed  in  actions  at  law,  in  which,  unless  sa 
the  verdict  or  finding  is  the  result  of  passion  or  prejudice,  this 
not  and  should  not  interfere.    Gibson  v.  Fischer y  20. 

30.  Pertinency  of  instructions:  presumption  in  favor  < 
COURT.  Where  the  abstract  showed  that  there  were  issues,  b 
show  what  they  were,  and  showed,  also,  that  instructions  were  g 
of  which  stated  the  issues,  but  such  as  stated  the  issues  wc 
forth  in  the  abstract,  and  the  correctness  of  other  instructi 
were  set  forth  Wcis  questioned  on  the  ground  that  they  were 
nent  to  the  issues,  held  that,  while  this  court  cannot  say  what 
were,  it  must  pivsume  that  tliey  wei-e  such  as  justified  the  ii 
complained  of.     Holland  r.  Union  Co,,  56. 

31.  New  trial:  finding  of  tiual  court  respected.  The 
granted  a  new  trial  on  the  single  ground  that  it  had  erred 
certain  instructions,  and,  since  it  would  have  been  error  so  to 
case  bad  the  instructions  not  been  duly  excepted  to  at  the 
were  given,  it  will  ba  presumed,  in  the  absence  of  a  contrary 
that  the  exceptions  indorsed  on  the  instructions  were  taken  an 
at  that  time.    Kellow  v.  Cent.  la.  R'y  Co.,  470. 

32.  Verdict:  inadequate  damages:  no  relief  on  appeal. 
the  trial  court  might  have  been  justitied  in  granting  a  new  tr 
case  on  account  of  the  inadequacy  of  the  damages  found  by 
this  court  cannot  interfere  with  its  ruling  in  denying  a  new  ti 
per  V.  Dolvin,  lol. 

33.  New  trial:  remission  of  damages:  discretion  of  Tniy 
Where  a  motion  for  a  new  trial  on  the  ground  of  excessive  d 
overruled  upan  the  remission  by  plaintitf  of  a  portion  of  the 
found  by  the  jury,  this  court  will  not  interfere  with  the  diacr 
exercised  by  the  trial  court.     Winch  v.  Baldwin,  764. 

34.  Judgment  excessive:  remittitur.  Plaintiff  having  offer 
court  to  remit  the  interest  which  was  erroneously  included  in 
ment  in  his  favor,  and  there  being  no  other  error,  the  ju 
affirmed  upon  condition  that  he  file  a  remittitur  in  thirty  da 
wise  reversed.    Brentner  r.  Chicago,  M.  cC-  St.  P.  H'y  Co.,5oi 

35.  Kehearinq:  printing  or  referring  to  former  opinion 
tion  for  rehearing  will  be  struck  from  the  files,  which  fails  eitl 
sent  in  print  the  opinion  of  the  court  on  the  first  hearing,  or  1 
the  volume  and  page  of  the  Northwestern  Reporter  where  i 
found,  as  required  by  rule  90  of  this  court,  as  modified  by  th( 
October  22,  1879.     Kervick  v.  Mitchell,  273. 

36.  .    Upon  a  reheai-ing  in  this  court,  a  cause  will  be  consii 

upon  the  theory  upon  which  it  was  presented  on  the  first 
Tubbesing  v.  City  of  Burlington,  691 . 

37.  Trial  de  novo.    See  Practice,  3. 

38.  Exceptions:  not  filed  in  time.  See  Practice,  7, 10;  Wni 
uiBNT.    See  Exceptions,  1. 
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PRESCRIPTION. 
8  A.aAiNST  THB  STATE:  coLOK  OF  TITLE.    See  AdTcne  Po»- 

■LE  TO  STREET  BT.    See  Gities  and  Towns,  4. 
See  Mills  and  Dams,  3,  4. 

PRINCIPAL  AND  AGENT. 
See  AoENCT  and  Agent. 

PRINCIPAL  AND  SURETY. 

OF  contract:  discharoe  of  surety:  EXCEPTION  to 
iMPLE  It  is  a  fundamental  principle  of  the  law  of  principal 
that  any  new  contract  ui>on  a  sufficient  consideration,  mate- 
infr  the  original  undertaking,  and  made  between  the  principal 
hout  tho  knowledge  and  assent  of  the  surety,  will  amount  to 
discharge  of  the  surety.  But  where  the  new  contract  is  for 
nuQTJitory,  the  principle  does  not  apply.  And  so,  where  there 
obligees  in  a  bond  given  to  secure  the  performance  of  a  non- 
contr.ict,  and  two  of  them  assign':fd  their  interest  in  the  con- 
aintitf,  and  the  remaining  obligee  and  the  principals  in  the 
lout  the  knowledge  of  the  sureties,  entered  into  a  new  con- 
irially  var3dng  the  contract  secured,  and  this  was  done,  pre- 
dth  knowledge  by  the  principals  in  the  bond  of  the  rights  of 
*es,  and  without  the  knowledge  or  assent  of  the  assignees, 
}uch  new  contract  was  not  binding  upon  the  assicnees,  and 
not  discharge  the  sureties  in  the  bond  from  liabiUty  in  a  suit 
the  assignees.    Steele  v.  Mills,  406. 

Y  SURETY  AS  CONDITION    TO    ACTION    AOAIN8T  PRINCIPAL: 

UFPiciENT.  Where  a  surety  makes  his  draft  upon  the  prin- 
ir,  and  hands  it  to  the  creditor,  and  it  is  accepted  by  him  in 
1  of  the  debt,  but  the  principal  debtor  refuses  to  honor  the 
the  surety  is  duly  notified  of  that  fact  so  as  to  become  liable 
lese  facts  amount  to  such  payment  by  the  surety^  of  the  orig- 
s  to  entitle  him  to  maintain  an  action  against  his  principal, 
!  surety  may  not  have  paid  the  debt.    Sapp  v,  Aiken,  699. 

PRIORITY  OF  LIENS. 
See  Chattel  Mortgage,  2,  3,  4. 
Lien,  1. 
Landlord  and  Tenant,  1 

PRISONER. 
B  OF  WHILE  IN  CUSTODY.    See  Cotmty,  8, 9, 10. 

PROBATE. 

:OURT   AFFECTING   MATTER  IN  OTHER   COUNTY  OF  CIBCUIY 

See  Circuit  Court,  1. 

PROCEDENDO. 
>N.    See  Practice,  6. 
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PROMISSORY  NOTE. 

1.  Mistake  in  date:  action  by  administratrix:  pARnT.  TJ-vTnpvmr  a  a 

TO  TRUE  date:  cOdk,  §  86ii9.  Where  the  parties  to 
ment  have  made  the  dat«  of  the  instrument  a  material 
tract,  as  when  the  time  of  performance  is  fixed  wit] 
parol  evidence  is  not  admissible  in  an  ordinary  action  1 
it.  But  where  a  note  was  made  to  plaintiff 's  intestate 
mistake  it  was  dated  in  1888,  and  it  was  payable  one 
and  after  the  death  of  the  payee,  at  the  request  of 
attempt  was  made  to  correct  the  error,  but  by  another 
was  changed  to  1878,  instead  of  188-2,  held  that  the  ruL 
and  that,  in  an  action  to  recover  on  the  note  as  chan, 
mony  was  admissible  on  the  part  of  defendants  to  prov 
that  such  testimony  was  not  excluded  by  §  3639  of  the  ( 
Buckingham,  169. 

2.  SrONATURE  DENIED  AND  FORGERY  ALLEGED:  EVIDENC 

Where,  in  an  action  on  a  promissory  note,  the  defenda 
cation  of  the  note  and  alleges  that  nis  sigoature  theret 
may  show  all  business  transactions  between  the  partie 
ment  which  in  any  wav  t«nd  to  affect  the  question  a 
made  the  note,— ;such,  for  example,  as  tend  to  show  th 
consideration  to  induce  the  making  of  the  note, — wit] 
such  evidence  in  his  answer.    Donahue  v.  Wagner,  o58 

3.  Consideration:  support  op  child  temporarily  ad( 

ants  adopted  the  infant  daughter  of  plaintiff,  who  had 
could  not  well  C'ire  for  the  child.  Not  long  afterwards 
to  have  the  child  again,  and  it  was  agreed  that  he  mig 
his  own.  This  was  not  done,  however,  at  the  time 
remained  with  defendants  for  about  seven  years,  wh 
dopted  and  took  her.  At  the  same  time  he  executed  to 
note  and  mortsrag3  in  Question  for  the  amount  agreed  u 
sation  for  boarding  and  caring  for  the  child,  l^lainti 
set  aside  the  note  and  mortgage  as  beingVithoutcousic 
given  to  defendants  tor  the  wuppoi-t  of  their  own  child 
consideration  of  the  continuing  understanding  that  the' 
returned,  plaintiff's  position  cannot  be  sustained.  C 
aker,  412. 

4.  Due  by  non-payment  op  interest.    The  note  in  si 

become  due  when  suit  was  brought,  on  account  of  the 
the  interest,  under  a  provision  in  the  moi'tgage  that 
remained  unpaid  for  six  months  after  due,   the  whol 
become  due  and  payable  at  once.    Id, 

5.  Forged    signature:    RATtFicATioN:     facts    not 

Where  a  party  whose  name  had  been  forged  to  a  note,  ii 
by  the  holder  whether  he  had  authorized  the  writin 
answered  evasively,  but  clearly  intimated  that  he  had  i 
the  holder  that  the  note  would  be  paid,  held  that  he 
ratify  the  signature,  and  make  himself  liable  in  an  acti 
Smith  V.  TrameU  488. 

6.  :   PROMISE  TO  pay:  estoppel.    An  oral  promij 

whose  name  has  been  forged  to  a  note  to  pay  the  note,  i 
to  pay  the  debt  of  another,  within  the  meaning  of  the  si 
and  such  promise  cannot  estop  the  promisor  from  denyi 
of  his  signature.    Id. 

PROXIMATE  CAUSE. 
See  Contract,  8. 
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PUBLIC  POLICY. 
See  Contract,  9. 

QUESTIONS  OF  LAW  OR  FACT. 
See  Contract,  11. 

Formed  Adjudication,  2. 

RAILROADS. 

rrON  PROCBEDINOS:   DEFENSE  OP  COMMISSIONERS  ON  CER- 

Where  commissioDers,  who,  under  smnmons  of  the  sheriff, 
ed  plaintiff's  daniagres  on  account  of  land  taken  for  railroad 
showed  by  their  answer  to  a  writ  of  certiorari  that  they  had 
n  their  lawful  sphere,  and  proceeded  regularly,  so  far  as  they 
srned,  held  that  the  answer  was  sufficient.  The  question 
le  company  had  a  right  to  condemn  the  land  for  the  purposes 
he  proceedinfifs  was  one  with  which  they  had  nothing  to  do. 
OelashmuH,  164. 

,ND      FOR     DEPOT      OUOUNDS:        FRAUDULENT      PRETENSE: 

)N.  Where  under  the  law  ( as  it  was  at  the  time )  land  could 
idemned  for  depot  grounds,  and  yet  it  was  actually  wanted 
irpo^e.  but  it  wa^  condemned  ostensibly  for  purposes  contem- 
the  statute,  held  that  an  injunction  would  lie  to  prevent  its 
ion  and  use.    Id. 

JINOS:   LAND  owner's  RIGHT  TO  DESIGNATE  THE  PLACE  OF: 

N  OF  R[ouT.  Section  1268  of  the  Code  gives  the  owner  of 
>n  both  sides  of  a  railway  the  right  to  designate  the  place 
company  shall  make  the  crossing  provided  for  in  that  section; 
nitation  being  that  the  place  selected  by  him  shall  be  a  reaaon- 
The  selection  made  in  this  case  (see  opinion)  held  to  be  rea- 
Van  Vrankin  v:  The  Wisconsin,  I,  dh  N,  R'y  Co,,  576. 

ENCE:   BOAD  IN  PROCESS  of  construction:    LIABILITY  for 

LED.  The  moving  of  trains  over  a  railroad  for  whatever  purpose 
an  trains  in  this  case,)  is  operatinsr  a  railroad  within  the  mean- 
1289  of  the  Code,  and  renders  the  company  liable  for  stock 
ijured  on  account  of  a  failure  to  fence  the  track.  It  is  not 
)  such  liability  that  the  road  b2  completed  and  open  to  traffic; 
8  CJinpany  claim  exemption  for  any  time,  after  it  begins  the 
of  trains,  on  the  ground  that  it  should  have  a  reasonable 
tho  construction  of  the  road  within  which  to  build  its  fences. 
.  Chicago,  M,  d'  St,  P.  R'y  Co.,  457. 

p'knce:  killing  stock:  double  damages:  method  of 
OTiCK  AND  affidavit.  The  notice  and  attidavit  of  the  kill- 
k  by  a  railroad  company,  required  by  §  12^9  of  the  Code,  in 
e  recovc-y  of  double  damag'es,  may  be  served  by  simply  deliv- 
a  to  the  proper  officer  oraxent  of  the  company,  without 
em.     Brentner  v.  Chicago,  St.  d-  St.  P.  R'y  Co.,  5:^0. 


:    -^ — :    ERRONKOrs  iNSTRrcTroN:  no  prejudice. 

;tion  in  this  cas3  to  the  effect  that  wliei*e  ciittle  get  on  the 
railroad  on  account  of  the  want  of  a  fence  wlieie  the  right  to 
8,  and  are  killed  by  the  cars,  the  company  is  liAl)le,  whether 
are  running  at  largci  at  the  time  or  not,  was  erroneous;  but, 
IS  clearly  shown  on  the  trial  that  the  cattle  in  q  jest  ion  were 
t  large,  the  error  could  not  have  prejudiced  defendant,  and  is 
for  reversal    Id. 
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;  : :  bubdbn  of  proof  a8  to  fbnce. 

for  the  value  of  stock  killed  on  a  railroad  track  by  reason 
of  a  fence,  the  burden  is  on  the  company  to  prove  that  it 
cient  fence,  as  the  statute  (Code,  §  1289)  makes  the  fact  c 
in  such  case  prima  facie  evidence  of  the  company's  neglige 
V.  Chicago,  B.  1.  dt  P.  R'y  Co.,  50  Iowa,  338.)    Id. 


8.  :  :  — ; :  interest  on  damage  before  v: 

such  case  the  plaintiff  is  not  entitled  to  the  interest  on 
prior  to  the  finding  of  the  verdict,  and  it  was  error  to  inst 
that  they  might  include  interest  at  six  per  cent    Id. 

9.  Negligent  fires:  proof  of  other  fires  prom  same  i 

an  action  for  damages  by  fire  set  out  by  defendant's  eng 
was  properly  instructed  that  if  the  engine  which  set  out  th 
tion  set  out  several  other  fires  on  the  same  trip,  this  shoulc 
as  evidence  that  the  engine  was  not  properly  constructed, 
good  repair,  or  was  improx)erly  used.  See  opinion  for  c 
and  distinguished.    Lanning  v.  Chicago,  B,  dt  Q.  R'y  Co.^ 

10.  Duty  as  to  safety  of  passengers:  company's  convi 
considered,  jn  considering  whether  or  not  it  was  an 
^ence  for  the  defendant  to  stop  a  car  containing  passenger 
mg  of  another  road,  the  question  of  defendant's  con 
entirely  immaterial.    Kellow  v.  Cent.  la.  R*y  Co.,  470. 

11.  Safety  of  passengers:  measure  of  diligence:  LEi 
ON  CROSSING.  Railroad  companies  are  bound  not  only  to 
sonable  and  ordinary  care  for  the  safety  of  their  passengei 
vide  for  their  safely  as  far  as  human  foresight  and  care  ^ 
authorities  cited  in  opinion.)  And  so,  where  defendant,  i 
convenience,  left  its  coach  f^ tending  upon  the  crossing  of 
where  it  was  struck  by  cars  detachrd  Irom  a  freight  train 
road,  whereby  plaintiff's  intestate,  a  passenger  in  the  coa< 
held  that  the  company  could  not  avoid  liability  upon  the  t 
of  the  jury  that  the  coUision  could  not  reasonably  hav( 
pated.    Id, 

4 

12.  Injury  to  passenger:  negligence:  proximate  cause 
Ihe  duty  of  the  carrier  to  cxeicise  the  highest  degree  o 
pafety  ot  his  pa>sfrger  is  fovnded  en  contiact,  and  where 
is  broken,  and  the  pafpenger  suffers  conptquential  irjui 
cannot  escape  liability  be cau.^e  the  proximate  caufe  of  tl 
the  negligent  act  of  another.    See  cases  cited  in  opinion. 

13.  :  CONTRIBUTORY  NEGLIGENCE:  BURDEN  OF  PRO 

FINDING.  In  an  action  tor  damages  on  account  of  a  p( 
caused  by  negligence  and  rcRultirg  in  death,  the  plainti 
entire  absence  of  contributory  neglij^enre  on  the  part  of 
But  where  the  injury  occurred  throujzh  a  collision  wit 
passenger  coach,  (in  which  deceased  was  riding,)  while  it 
upon  the  crossing  of  another  read,  and  the  jury  found 
they  did  not  know  what  position  the  deceased  occupied  a 
the  collision,  but  thought  he  was  en  the  platform, //f/rf  Iha 
did  not  show  that  plaintiff  had  tailed  to  establish  freedoi 
gence  on  the  part  of  the  deceased,  and  did  not  preclude 
recover,  nor  his  right  to  a  new  trial  on  account  of  error 
tions.    Id. 

14.  — ; — :  evidence:  hfiqht  of  platfoi^m.  In  an  action 
injury  received  in  alighting  from  a  car,  the  merft  fact  that 
where  plaintiff  alighted  was  higher  than  that  »«t  another 
road  was  immaterial.    Nichols  v.  Dubuque  <S:  Dakota  R'y 
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•PAGE  OP  TRAINS.  In  8uch  case,  if  there  was  a  costomaiy 
which  trains  in  genera],  including*  the  one  in  question,  stop- 
stations  as  the  one  where  phiintiff  was  injured,  defend- 
ave  shown  it  as  a  foundation  lor  showing  that  the  train 
stopped  the  customaiy  time  before  the  accident.  But  the 
?d  ill  this  case  (see  opinion;  was  not  broad  enough,  and  was 
illowed.    Id. 

AiN  WHILE  IN  MOTION :  KEGLiGENCK.  "Where  a  pa*»enger 
escended  the  steps  of  a  car  when  the  train  starts,  it  can- 
Qs  a  matter  of  law,  that  he  is  guilty  of  neghgence  if  he 
alight,  but  it  is  a  question  for  the  jury   under  all  the 


TB A CK -repairer:     NEGLIGENCE     OP    PELLOW- SERVANT: 

Plaintiff  was  a  member  rf  a  construction  gang  on  defend- 
7 J  and  his  duties  required  him  to  go  and  ride  upon,  and  to 
nd  about,  defendant's  curs  and  tracks,  but  he  was  injured 
arence  of  a  co-employe  in  throwing  a  heavy  stone  upon  his 
engaged  in  placing  stones  under  the  ends  of  the  ties.  Held 
rv  was  not  m  any  manner  ronnected  with  the  use  or  opera- 
lilway,  a«  contemplated  in  J;  1807  of  the  Code,  and  that  the 
art  not  liable.  Foley  v.  Chicago^  R.  I.  d-  P.  R^y  Co.,  64 
nd  Mahme  v.  BurUvqIon,  C.  R.d'  N.  R'l/  Co.,  65  Id.,  417, 
fatson  r.  Chicago,  R.  I.  d>  P.  R'y  Co.,  '2:1. 

RAVKLKR  CROSSING  TRACK:    CONTRIBUTORY  NEGLIGENCK. 

lopped  with  his  tes'in  at  a  railroud  trossirg  in  a  city,  where 
wo  tracks,  to  wait  for  a  train  drawn  by  a  switch-engine  to 
>on  as  the  rear  car  of  the  train  had  parsed  the  crossing  the 
I,  and  phdntiff,  though  familiar  with  the  movements  of  cars 
and  anticipating  that  the  train  iijight  immediately  back 
)k  to  cross  the  track,  and  was  struck  and  injured  by  the 
n.  Held  that  he  was  guilty  of  contributory  negligence,  and 
*over.    Kennedy  r.  Chicago  d:  N.   W,  R'y  Co.,  559. 

ON  track:  who  is.  One  who  without  license  walks  or 
'  or  lounge  upon  the  track  of  a  railway,  is  a  trespasser. 
hicago,  R,  L  d'  P.  R'y  Co.,  602. 

BOY    PL.WIKG  ON    TRACK:     CONTRIBUTORY    NEGLIGENCE: 

ARs.  A  boy  eleven  years  of  age  is  not  of  such  tender  years 
chargeable  with  negligence  in  playing  and  lounging  uiK)n 
way  and  track  of  a  railroad.    Id. 

TRESPASSER  ON  TRACK:  CONTRIBUTORY  NEGLIGENCE:  COM- 

JILITY.  Where  one  who  is  trespassing  on  the  track  of  a 
ipany  is  ftruck  and  injured  by  a  passing  train,  he  cannot 
I  count  of  any  negligence  of  the  company,  except  negligence 
yes  in  not  trying  to  avoid  the  injury  after  discovering  the 
jrris  V.  Chicago,  B.  d'  Q.  R'y  Co.,  45  Iowa,  29,  followed. 


E8PA8SERB  ON  TRACK.    A  locomotivc  engineer  is  not  bound 
:or  trespassers  upon  the  track  of  a  railroaH.    See  cases  cited 
Id, 

'R086INQ  TRACK:  CONTRIBUTORY  NEGLIGENCE.     One  who 

ng  a  railroad  with  a  team,  knowing  that  a  train  is  coining, 
direction  it  is  running,  and  is  unable  to  have  a  view  of  the 
»diicction,  is  negligent  m  attempting  to  crcss  the  track, 
ercises  sufficient  care  to  determine  that  the  train  is  not  on 
the  track  concealed  from  his  view,  within  a  distance  which 
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"wou...  ..r  a  man  of  ordinary  prudence  from  attempti 
track.  See  opinion  for  cases  followed.  Griffin  v,  Chicc 
R'y  Co,,  638. 

24.  Contract  to  furnish  cars:  authority  op  station 
a  railroad  company  authorizes  a  station  afirent  to  contra 
portation  of  perishable  property  (potatoes  in  this  case)  i 
such  authority,  unless  restricted  by  some  rule  or  instruc 
pany,  carries  with  it  the  power  to  bind  the  company  b; 
to  furnish  cars  for  such  transportation  on  a  specitic  day. 
cago,  M.  db  St.  P,  R'y  Co,,  491. 

25.  Apparent  authority  of  station  agent:  not  limit 
instructions,  a  railroad  company,  by  placing  an  ag:( 
its  business  at  a  station:  and  empowering  him  to  contra 
ment  of  property,  holds  him  out  as  possessing  the  power 
reference  to  all  the  necessary  and  ordinary  details  ( 
including  the  authority  (in  this  case)  to  contract  to  f  urn 
shipment  of  perishable  property  by  a  day  named;  and  tl 
not,  for  the  purpose  of  avoiding  liability  on  a  contract 
agent  within  the  apparent  scope  of  his  authority,  show 
it  the  agent  acted  in  violation  of  instructions  of  which  t 
no  notice.  Wood  v.  The  Chicago,  M.  <£r  St.  P,  Wy  Co, 
overruled .    IcL 

26.  Negligence  in  shipping  goods:  contributory  negi 
tion  for  jury.  Where  different  minds  might  fror 
fiairly  arrive  at  different  conclusions  as  to  whether  \i]i 
from  contributory  negligence,  the  court  properly  submit 
to  the  jury.    Id. 

27.  Delay  in  shipping  potatoes:  damage  by  preezij 
If  a  station  agent  of  a  railroad  company  makes  an  oral  c 
shipment  of  perishable  property  (potatoes)  by  a  ceitain  d 
express  authority  to  make  it,  or  is  held  out  by  the  comp 
such  authority,  and  the  shipper  has  the  property  at  the  si 
it  for  shipment  at  the  time  named  in  the  contract,  but  th 
not  receive  it,  nor  within  a  reasonable  time  thereafter  fur 
shipment,  and  injury  occurs  to  it  (by  freezing  in  this 
quence  of  such  failure,  the  company  is  liable  for  such  inj 

28.  Liability  under  IMPLIED  contract:  example.  An 
the  carrier  to  transport  proi)erty  to  its  dediinution  may  b 
the  circumstances  under  which  it  comes  into  his  possessi( 
case  he  is  charged  with  the  same  responsibility  for  its  sa 
his  obli^tion  to  transport  it  v^^as  created  by  express  a^ 
illustration  of  the  rule  see  opinion.  Aiken  v.  Chicago,  B 
a63. 

29.  Tax  in  aid  of:  avoided  by  alienation  of  road.    Se 

RAPE. 
See  Criminal  Law,  52-56. 

RECEIPT. 
1.  As  BYiDENCB  OF  PAYMENT.    See  Administrator,  1;  Evide 

RECEIVING  STOLEN  GOODS. 
See  Criminal  Law,  57 
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RECORD. 
lee  Practice  in  Supreme  Court,  1-15,  24. 

REDEMPTION. 

3E  FORECLOSURE  SALE:    BT   JUNIOR    LIEN-HOLDER  NOT 
y:   TERMS  of:   payment   for  IMPROVEMENTS    BY   PUR- 

5  genenil  rule  is  that  a  junior  lien-bolder  not  made  a  j>artT 
ioreclosure  may  redeem  from  th**  foreclosure  sale  without 
•manent  improvements  made  by  the  purchaser.  But  there 
3  to  the  rule;  and  where  the  purchaser  takes  posses- 
rtith,  under  the  belief  that  he  is  sole  owner,  with  the  con- 
i  or  implied,  of  the  junior  lien-holder,  or  where  the  latter 
liderable  length  of  time,  failed  to  assert  his  right  to  re- 
edoem  only  on  condition  that  permanent  improvements 
The  fact  that  the  purchaser  had  consirnctire  notice  of  the 
junior  lien-holder  is  immaterial.  For  authorities  cited, 
it  ion  of  the  rule  to  facts,  see  opinion.  American  Button- 
irlington  Mut.  Loan  Ass'n,  326. 

; :   INSURANCE,   RENTS   AND     INTEREST.      In     SUCh 

properly  charged  the  plaintiff  with  the  amount  paid  for 
the  Duildings  covered  bv  the  mortgage,  but  not  on  the 
and  with  mterest  on  the  cost  of  tne  new  building,  and 
jed  defendant  with  the  rent  of  the  new  building.    Id, 

I.    Se3  Tax  Sale  and  Deed,  passim, 

REHEARING, 
e  Practice  in  Supreme  Court,  35, 36. 

REMITTITUR. 
^ee  Practice  in  Supreme  Court,  34. 

VAL  OF  CAUSES  TO  FEDERAL  COURTS. 

:iAiNTiFF:  citizenship  of  cestui  que  trust  not  cok- 
odnow  V,  Litchfield^  67  Iowa,  691,  followed.    Goodtww  r. 

See  Intoxicating  Liquors,  10. 

RES  ADJUDICATA- 
See  Former  Adjudication 

RESCISSION. 
See  Conveyance,  2,  3 

RES  GESTAE. 
See  Execution,  1. 

RIGHT  OF  WAY. 
See  Railroads,  1-3. 
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SALE. 

1.  Op  machine:   warranty  conditioned  upon  wrttti 

defect:  waiver.  Where  a  machine  was  pold  with  a  t 
tioned  upon  the  purchaser's  giving  to  the  seller  a  writtet 
defects,  in  order  that  an  opportunity  might  be  had  to  rei 
the  seller  responded  to  an  oral  notice  given  to  an  agen 
thereby  waived  the  right  to  exact  a  written  notice. 
Bulrick,  94. 

2.  :    warranty:    failure:    right   to   return 

DEMAND   new  ONE,  OR  MONEY  AND  NOTES:   CONDITION 

machine.  Where  a  raacbine  sold  under  a  warranty  fai 
work,  and  the  contract  provided  that  in  that  case  the  pi 
return  it  and  receive  back  a  new  machine,  or  the  mnn'^y  i 
ibr  the  old  one,  and  he  made  an  unconditional  return  of 
was  the  duty  of  the  sellers  then  either  to  give  him  a  new 
money  and  notes;  and  the  fact  that  the  purchaser,  after  s 
machine,  demanded  his  money  and  7Wtes  did  not  render 
the  machine  a  conditional  one,  depending  upon  the  returi 
and  notes,  and  did  not  amount  to  a  denial  of  the  sellers' 
a  new  tnachine,  if  they  should  so  choose.  Fiit's  Sons'  J 
Spitznogle,  54  Iowa,  86,  distinguished.    Id, 

3.  Of  CORPORATION  stock:  FAL8E  REPRESENTATIONS:  PR 

innocence.  In  a  common-law  action  for  damages  on  i 
representations  inducing  the  purchase  of  corporation  st 
defendants  are  alleged  to  be  oflficers  of  the  corpoi-ation 
presumption  of  innocence  which  obtains  in  criminal  and  i 
not  obtain  in  defendant's  favor,  and  that  a  preponderai 
dence  is  all  that  is  required  to  justify  a  recoverv.  Fav 
241. 

See  Consideration,  1. 

SCHOOL  DIRECTORS. 

1.  Removal  of  school-house  in  sub-district:  appeal  t 
state  superintendents:  effect  of  decision  on  i 
DAMUS  to  enforce  DECISION.  The  directors  of  a  du 
have  authority  to  order  the  removal  of  a  school-house  in 
but  an  appeal  lies  to  the  county  superintendent,  and  frc 
state  superintendent.  (Vance  v.  Dintrict  Twp,  of  W 
408.)  And  where  the  school-house  has  been  removed  ui 
of  the  directors,  but  the  order  is  reversed  by  the  county  a 
intendents,  it  is  the  duty  of  the  directors  to  restore  th 
former  site,  and  mandamus  vf\\i  lie  to  compel  them  so  to 
that  changes  in  the  population  and  highways  in  the  su 
taken  place  since  the  removal,  (but  prior  to  the  decisic 
superintendent,)  and  that,  because  of  such  changes, 
re-established  the  house  on  the  new  site,  canngt  be  set  up 
the  maw f/flmM8  proceeding;  for  it  must  be  presumed  tha 
which  had  transpired  up  to  the  time  of  the  hearing  by  the 
tendent  were  presented  and  considered  by  him,  and  th 
adjudicata,    Atkinson  v,  Hutchinson,  161. 

SCHOOL  DISTRICTS. 
1.  Division:  division  of  assets.    See  Mandamus ,  1. 

SEAL. 
1.  Presumption  of  authority  from  use  of.    See  Corpor 
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SELF  DEFENSE. 

See  Criminal  Law,  28-51,  passim, 

SHERIFF. 

IE  OF  ATTACHED  PROPEBTY:  COMPENSATION:  CONSENT 

.  The  statute  provides  no  compensation  to  a  sheriff  for 
mal  care  of  attached  property,  except  his  statutory  fees 
id  lie  can  i-ecover  none— not  even  upon  consent  of  the 
lintiff 's  attorney  that  he  shall  have  reasonable  compensa- 
iw  can  recognize  no  compensation  as  reasonable  where  the 
js  none;  and  an  attorney  has  no  power  to  bind  his  client 
it  of  an  illegal  charge  made  by  an  officer.    King  r.  Shep- 

'  IN  MAKING  LEVY.    See  Attachment,  2. 

)  COUNTr  FOR  SUSTENANCE  OF  PRISONEB  IN  CUSTODY. 
9,  10. 

SHORT-HAND  REPORTER. 
)F  IN  OTHER  CASE.    See  Evidence,  12, 

SIDEWALKS. 
See  Cities  and  Towns,  2,  5. 

SLANDER. 
See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

ONVEY  land:  evidence  insufficient.  The  evidence 
►t  set  out  in  the  opinion)  held  too  vague  and  uncertain  to 
ee  for  the  specific  performance  of  an  alleged  oral  contract 
ince  of  land.     Thomas  v,  Gnffithf  11. 

enforcement:  contract  to  convey  swamp  lands: 
by  election  procured  by  fraud:  failure  of  con- 
A  specific  performance  will  not  be  decreed  when  the  con- 
i  in  fraud,  imposition,  mistake,  or  undue  advantage,  or 
d  by  an  adequate  consideration.  Accordingly,  where  a 
itered  into  between  defendant's  grantor  and  the  plaintiff 
conveyance  of  the  county's  swamp  lands,  in  consideration 
of  certain  buildings  for  the  county,  but  the  ^lectors  of 
n  few  in  number,  were  induced  by  def*»ndant'8  grantor 
ratification  of  the  contract  by  the  promise  that  e-ach  of 
should  receive  a  deed  for  160  acres  of  the  land,  to  be 
!m  in  work  on  the  buildings  to  be  erected,  and  the  build- 
e  erected  as  contemplated  in  the  contract,  held  that  the 
rocured  by  fraud,  and  that  the  consideration  had  failed, 
ic  performance  could  not  be  decreed.    Palo  Alto  County 

«DED  IN  fraud:   FAILURE  OF  CONSIDERATION:  E8T0P- 

£ENT  AGAINST  DELINQUENT.  Where  there  was  a  con- 
by  fraud  for  the  conveyance  of  plaintiff's  swamp  lands, 
o  receive  the  lands  failed  to  perform  the  conditions  on  his 
tiff  recovered  judgment  against  him  for  such  failure  upon 
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the  bond  which  he  had  driven  to  secure  performance  on  1 
relief  thus  gained  was  wholly  inadequate,  but  was  all  i 
plaintiff,  because  it  had  conveyed  a  portion  of  the  lands  to 
reconveyed  them  to  innocent  holders,  held  that  such  juc 
fact  that  plaintiff  agreed  to  accept  certain  services  in  sati 
^which  services  also  were  never  fully  rendered.)  did  not 
trom  denying  its  liability  to  convey  the  remainder  of  th( 
in  the  contract.    Id. 

4,  Op  contract  to  convey:  when  not  decreed.  Equity 
a  contract  for  the  conveyxince  of  land  if  it  be  unconsi 
obtained  by  the  party  seeking  to  enforce  it  by  fraud  or  \ 
or  is  not  supported  by  an  adequate  considemtion,  or  is  » 
the  contract  involved  in  this  case  held  to  be  vulnerable  t 
tion,  and  tlio  decree  of  the  district  court  for  a  specific 
affirmed.     Throckmorton  v,  Damdson,  643. 

See  Trust,  3. 


STARE  DECISIS. 

1.  Force  op  decisions.  The  rulings  of  a  court  of  final  ap 
tion  in  a  given  case  become  the  law  of  the  case  in  a 
Ellis  V.  State  Ins  Co,,  578. 

STATUTES. 

1.  Interpretation  of:  public  policy.    Where  the  Ian 

ute  is  such  that  its  meaning  cannot  be  determined  w 
looking  at  the  language  alone,  it  is  allowable  to  give 
those  general  considerations  of  public  policy  which,  it  m 
the  legislature  had  in  mind  at  the  time  of  its  enactmen 
of  Cedar  Rapids,  207. 

2.  Interpretation  op  amendment.    In  order  to  deteri 

tive  intent  in  an  amendment  to  a  statute,  it  is  proper 
construction  which  the  courts  have  placed  on  the  stal 
amendment.    State  v.  McEnteetSSl. 

3.  Interpretation  op  criminal  statute.    See  Mines  a: 

See  Foreign  Statutes. 

Statutes  Cited,  Construe] 
Constitutional  Law. 

STATUTES   CITED,  CONSTRUED,  ETC 

[The  words  in  Romui  type  indioate  the  subject  under  conBideration,  and  I 
refer  to  the  page  in  this  volume  where  the  statute  is  dted.] 


CODE  OF  1881. 

Bee.  20S4.    Mortgage    foreclosure:     Judg- 
ment.   141. 

REVISION  OF  1860. 

**  747,752.  Assessment  of  omitted  prop- 
erty by  auditor.    175. 

"  928,  930,  941.  Swamp  lands:  Power 
of  supervisors.    303. 

^  8661.  Mortgage  foreclosure:  Judg- 
ment.   141. 


CODE  OF 

Sec      45,  Subd.8.    '*B 

204;  8ubd.  9.  I 
"      205.    Habeas  con 

attorney.    712. 
»*      213,Subd.2.    Agr 

Evidence.  701. 
•*      430,  431.    Cities  e 

tion  of  lerritorj 
**  465.  Expense  of  I 
"  476.  Extension  o 
'*     767.    Duties  of  de 
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Bee.    SOL    Taxable  property.    338. 

"      813.    Assetwrnent  of  stocks.  338e(8eq, 

*''  821.  Taxation:  Exemption  of  bazik 
stocks.    338. 

"      830,  831.    Equalization  of  taxes.    840. 

'*  841,851.  Aspe^rauent  of  oraltted  prop- 
erty by  autUtor.    175, 176. 

**  870.  Taxes:  Payment  under  protest: 
Recovery.    284. 

^'  871,  897.  Sale  of  land  for  part  of  de- 
lii>quent  taxes.    432  et  $eq, 

*•  894.  Tax  deed:  Notice  necessary. 
317;  Who  entitled  to.  396,  396;  In- 
sufficient proof  of  serrice.    434. 

**  897.  Tax  deed  :  Who  may  question. 
668. 

"  900.  Tax  sale:  Property  mortgaged 
to  school  fund.    684. 

*'  936.  Highway:  Establishment:  No- 
tice.   136. 

"  959,  961.  Highway:  Establishment: 
AppeaL     131,  132. 

"    1071.    Frauds  of  corporations.    243. 

"  1268.  Railroads:  Farm  crossings: 
Right  to  designate  place  of.    576. 

**  128*J.  Railroads:  No  fence:  Injury  to 
Block.    459,531,533. 

"  1307.  Lee  and  operation  of  railroad. 
24. 

*^  1330.  Maintenance  of  adult  children 
by  parent.    IM. 

"    1403.    Core  of  insane.    154. 

*'    1434.    Insane:  Definition.    153. 

**  132G-1538.  Sale  of  liquors  :  Report  to 
auditor.    882. 

"  1543,  1658.  Intoxicating  liquors:  Ille- 
gal sale :  Remedies.    289. 

"  1715.  School  districts:  Division:  Ab- 
et?ta.    487. 

"  17*24.  School  directors:  Changing  site 
of  pchool-house.    162. 

"  lii'2.9.  School-directors:  Appeal  to 
county  superintendent.    163. 

"    19'23.    Sale  of  chattels:  Delivery.   564. 

"  lUoO.  Conveyance  of  land:  What 
passe*'.   396. 

"  1958.  li>64,  Cortiflcale  of  acknowledg- 
ment: Liability  of  officer.   646,647. 

"    1003.    Conveyance  of  homestead.   261. 

"    2)14.    Tenant  at  will.    686. 

"    2U17.    Landlord's  Hen.    405. 

"  2082,  2084,  2087.  Non-neRotinble  de- 
mands: Effect  of  assignment.  410 
H  seq. 

"  2261.  Guardian's  sale  of  realty :  Spe- 
cial bond.    53. 

"    2272.    Insane:  Guardianship.    376. 

"  2312.  Settlement  of  estates :  Jurisdic- 
tion    450. 

*•  2421  Claim  against  estate:  Limita- 
tion.   374,636. 

•*  2466.  nioi^itlmate  child:  Inheritance 
from  father.  206;  Recognition  by 
father.    621.624. 

**    252.'5.    Survival  of  actions.    481. 

**    2589.    Choni^o  of  venue.    60. 

'*  20-0.  Original  notice:  Proof. of  serv- 
ice by  pub  ication.    248. 

**  2655.  PloadiiiK;  Answer.  15;  Knowl- 
edge and  information.    671. 

"  2665.  Par.  2.  Proud  must  bo  specially 
pleaded.    278. 

'^  2682.  Slander:  Pleading  in  mitigation. 
721,  730. 

'*  2686.  Pleading  and  proof:  Effect  of 
variance.    226. 

"    2712.    Evidence  of  uncontroverted  al- 
legations.   15,  229. 
"    2731.    Pleading:     Supplemental   peti- 

Uon.    442. 
**    2787,  2789.    Exceptions  to  instructions: 
When  taken.    477,660. 


See.  3793.    Jury:  Less  than  twehre:  Comti- 
tuUonaUty.    138. 

**  2809.  Judgment  on  special  verdict. 
272. 

**  28^.  Contract  made  on  Sunday:  Spe- 
cial plea.    527. 

"  2831.  Bill  of  exoepUons:  Time  of 
filing.    662. 

"    2837.    New  trial:  Grounds  of.   83,477. 

*^    2882.    Lien  of  judgment.    204. 

*'    2899.    Offer  to  oonieM  judgment.   173. 

**  2900.  Offer  to  confesa  judgment: 
Mention  to  jury.    528. 

**  2964.  Attachment  of  noortgaged  chat- 
tels.   240. 

*^  29^2942,2944.  Recovery  and  taxation 
oi  costs:  Re-taxation.    233. 

**  3065.  AcUon  against  sheriff:  Notice  to 
deputy.    646. 

*"*•  3150-3152.  Lis  pendens:  Notice  of 
lien.    555. 

'*  8154.  Modification  of  judgments. 
233,  234. 

**  8164,  Subd.  1.  Appeal  to  supreme 
court.    60. 

"  8173.  Jurisdiction  of  supreme  court. 
301. 

**  8178,  3179.  Appeal  to  supreme  coort: 
NoUce.    646. 

"  8207.  Assignment  of  error:  Exact- 
ness.   20,  212. 

"  8216.  Certiorari:  Judicial  functions. 
166. 

**  8321.  Mortgage  foreclosure:  Judg- 
ment.   141. 

"  8395.  Injunction :  Conditions  of  bond. 
380. 

"  8414,  8416,  da7,  8419.  Arbitration: 
Agreement.    143. 

**  3469.  Habeas  Corpus;  District  attor- 
ney to  be  notified.    712. 

**    8603.    Writ  of  error:  Procedure.    229. 

"  3639.  Evidence  against  heir  of  dece- 
dent. 12;  Against  administrator. 
172. 

^^  3643.  Attorney  and  client:  Privileged 
communications.    81. 

"    3718.    Evidence  of  foreign  statute.  195. 

"  8777.  Reporter's  notes :  Use  of  in  other 
case.    39. 

"    8812.    Jury  fees.    64. 

"  3818.  Witnesses  in  criminal  cases: 
Right  to  fees.    65. 

"  8841.  CoFts  in  criminal  case:  Recov- 
ery of  proper  county.    64. 

"    8861.    Rape:  Definition.    399. 

"    3888.    Burning  insured  property.  744. 

**    3909.    Embezzlement.    695ft9^q. 

♦*    3911.    Receiving  stolen  goods.    384. 

*^  3977.  Malicious  maiming  of  animal. 
352. 

**  4008.  Adultery:  Prosecution:  Com- 
plaint of  spouse.    419  et  seq. 

"  4166.  Adultery:  Indictment:  Limita- 
tion.   419. 

*'  4292.  Indictment  on  private  prosecu- 
tion.   419  et  seq. 

"  4293.  Indictment:  Filing  minutes  of 
evidence.    422* 

"    4300.    Indictment:  Duplicity.    418. 

"    4302.    Burglary:  Indictment :  Allega- 
tion of  possession.    616. 
**    4381,  4386.    Change  of  venue:   Crim- 
inal case  :  Costs.    64. 

*'    4421.    Indictment:   Trial:    Witnesses 

not  before  grand  jury.   422,615. 
"    4465.    Indictment:  Conviction  of  lower 

offense.    307. 
**    4509.    Fine  not  paid  by  imprisonment. 

665. 
**    4671.    Justice's    ootirt:     Change    of 
venue:  Nearest  justice.   857. 
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Sec  4702}    Appeal  from  justice :  TeoknicAl 
errors  disregarded.    367. 
"    4727,  4735.    Maintenanoe  of  prisoners. 
104. 

LAWS  OF  1874. 

GliRp.    8.  S  8.     EstabUbhing  lost  corner: 
Evidence.    68. 
"      17.    Defacing  highway.    448. 
**     63.    Taxation  of  bank  stocks.    338. 

LAWS  OP  1876. 

Chap.  47.  Cities  and  towns:  Annexation 
of  territory.  TOQetseq;  §4.  Taxa- 
tion of  snbnrban  lands.  281  et  seq ; 
I  Constitutionality.    692  et  seq. 

**  79.  Sale  of  land  for  part  of  delin- 
quent taxes.    433. 

"  100.  8  8  8,  4.  Mechanic's  Uen:  To 
what  it  attaches.    719. 

•*    123.    Tax  in  aid  of  railroads.    267. 

LAWS  OF  1878. 

Chap.  169.  Taxation  of  suburban  lands. 
282,694. 

LAWS  OF  1880. 

Chap.  109.    Equalization  of  taxes :   Consti- 
tutionality.   340  et  aeq, 
''    151,821.    City  board  of  health:  Small- 
pox.   21. 
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"     202. 
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STATUTE  OF  FRAUE 

1.  Oral  contract  to  convey  land:  evid 
PART  PERFORMANCE.  Action  for  specific  pe 
convey  land  in  consideration  of  services.  Evi 
ion,)  and  held  sufficient  to  establish  the  conti 
on  plaintiff's  part  as  to  take  it  out  of  the  stt 
a  decree  for  specific  performance.    Franklin 

See  Promissory  Note, 

STATUTE  OF  LTMITATI 

1.  Color  op  title  to  land:  what  sufftcien 

ficient  to  convey  a  good  tttle  may  be  sufficien 
favor  of  which,  when  joineil  with  adverse  poi 
itations  may  be  invoked.  See  opinion  for  a 
dow8,  507. 

2.  In  relation  to  claims  against  executoi 

See  Estate  of  Decedents,  2,  3,  4,  6. 

3.  Beginnino  of  action.    See  Intoxicating  Li( 

See  Taxes,  3, 4. 

STREETS. 
See  Cities  and  Towns,  pa 

SUPREME  COURT. 

1.  Jurisdiction  of.    See  Apped,  2, 3,  4;  Will, 

See  Practice  in  Supreme  C 
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SURETY. 
.n's  BOND.    See  Guardian,  1 . 

See  Pbincipal  and- Surety. 
SURPRISE. 

See  CONTINUANCB,   1 

SURVIVAL  OF  ACTION. 

injury:    instantaneous   death:    test    of    survival. 

r  not  the  statutes  of  the  state  give  a  remedy  for  a  perBonal 
Itinsr  in  absolutely  instantaneous  death  is  not  determined: 
ihe  injured  per>on  survives  the  injury  for  but  a  moment  a 
tion  (which  survives  to  his  representatives)  accrues  to  him  as 
I  it*  he  had  lived  for  a  month  or  a  year  thereafter;  the  test 
her  he  lived  after  the  injury,  and  not  how  lon<j  he  lived, 
jiteil  in  opinion.)  This  point  affirmed  is  supplemental  opin- 
\ennan  v.  Western  Stage  Co.,  24  Iowa,  515,  overruled.  Kel- 
.  la,  R'y  Co.,  470. 

SWAMP   LANDS. 

)untt  to  withdraw  from  market.  The  land  in  question 
)  land,  belon^inj?  to  Mills  county.  In  1855  the  county  author- 
1  its  swamp  lands  tor  sale  at  *1.25  per  acre;  but  in  1S60  the 
rt  ordeiel  that  no  more  swamp  lands  should  l)e  sold  until  a 
er  nhould  be  made  in  relation  thereto.  In  1866,  however,  the 
applied  to  the  lx)ard  of  supervisor-!,  and  to  the  clerk  of  the 
urchase  the  land  in  question,  tendering  the  sjm  ot  $1.V5  per 
ley  refused  to  sell,  and  never  accepted  the  money  tendered, 
nevertheless,  entered  upon  the  land  and  madeimprovemenis 
id  has  since  held  possession.  The  county  afterwards  sold 
^ed  the  land  to  plaintiff.  HeJrl  that  the  county  court  had 
[)  withdraw  the  land  from  market,  under  J^J^  928.  930,  941  of 
•n,  and  that  defendant,  by  virtue  of  his  tmder  and  occupancy, 
3  equitablarights  in  the  land  which  he  could  maintain  as 
!  county's  grantee.     Chicago^  B.  <C'  Q.  R'g  Co.   v,  Jackson, 

^  OF  COUNTY  officers.    See  County,  7. 
See  Specific  Performance,  2,  3. 

TAXATION. 

'  OF  OMITTED  LAND  BY  COUNTY  AUDITOR.  Where  Certain 
was  by  mistake  omitted  from  the  township  assessor's  book. 
I  not  assessed  by  the  assessor,  but  the  auditor,  discovering  I  he 
ber  the  return  of  the  assessor's  book,  entered  the  land  in  the 
and  atiixed  the  valuation  thereof  tor  purpo.ses  of  t^ixation 
liars  per  acre,  the  board  of  supervisors  having  by  resolution 
fit  the  wild  land  in  that  township  b?  assessed  at  thit  rat \ 
he  auditor  had  authority  so  to  assess  the  land,  under  Code.  j5j5 
^iobb  r.  Robinson,  66  Iowa,  500.)  and  that  the  as.se8sment  was 
icause  nmde  after  the  rate  of  taxation  had  been  fixed  by  the 
for  the  year,  nor  on  the  ground  that  the  auditor  did  notexer- 
•j^on.il  judgment  in  fixing  the  valuation,  in  that  he  fixed  it  at 
ite  per  acre  as  the  board  had  previously  done.  Parker  r. 
burg, 174. 
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2.  In  AIDOFBAILROADS:  ALIBINATIOK  OF  ROAD:  TAX  AVOI 

tion:  estoppbl.  Taxes  voted  to  a  corporation,  under 
Laws  of  1876,  to  aid  in  the  construction  of  a  railroad,  afte 
tion  ha«»  transferred  its  road  in  pursuance  of  a  purpose  ent 
the  beginning,  of  which  public  notice  was  given  to  the  vo 
election,  cannob  be  collected,  and  their  collection  may  be 
withstanding  the  tax-payers  remained  silent  while  they 
built  by  the  company  to  which  it  was  so  transferred,  kno\ 
company  was  bunding  it  in  reliance  upon  the  payment  of 
allow  the  taxes  to  be  collected  under  such  circumstances  w 
re^rard  the  terms  of  the  statute,  and  would  work  gross  in 
minority  who  voted  against  the  tax.  (Compare  Manning 
66  Iowa,  665.)    Blunt  v.  Carpenter,  265. 

3.  Principles:  statutes:  shares  of  bank  stock  taxed  t< 

view  of  the  principle,  on  the  one  hand,  that  there  can  be  r 
property  unless  the  statute  so  provides,  and  the  well  esl 
trine,  on  the  other  hand,  that  taxation  is  the  rule  and  < 
exception,  sections  801,  812,  813  and  821  of  the  Code,  an 
Laws  of  1884,  are  considered,  and  held  to  authorize  and  i 
of  bank  stock  to  be  assessed  to  their  owners.  Henkle  v.  I 
334. 

4.  Increase  OF  ASSESSMENT  by  board  of  equalization: 

ESSAKT  UNLESS  WAIVED.  Before  the  board  of  equalizatio 
an  assessment  made  by  the  assessor,  it  must  give  the  noti( 
chapter  109,  Laws  of  1880;  but  where  the  person  whose 
proposed  to  be  raised  appears  without  such  notice,  and  I 
before  the  board,  he  cannot  afterwards  object  because  he 
fied.  Hutchinson  v.  Board  of  Equalization^  66  Iowa, 
Id. 

5.  Of  agricultxtral  lands  in  cities.    See  Cities  and  Town 

6.  For  street  ibifrovements.    See  Cities  and  Towns,  6, 12. 

TAXES. 

1.  Payment  by  mistake  on  another's  land:  recoveri 

OWNER.  Goodnow  v,  Litchfield,  63  Iowa,  280,  followed; 
Knight,  47  Id.,  525,  distinguished.    Goodnow  v,  Oakley, 

2.  Allegation  OF  payment:  construction  of  words  usi 

gation  that  plaintiff  s  assignor  *'  gave  or  delivered  over  \ 
all  the  taxes  so  levied,"  held  to  be  an  allegation  of  uncon 
ment  of  the  taxes.    Id. 

8.  Payment  by  mistake  on  another's  land:  recovery  i 
STATUTE  OF  LIMITATIONS.  Goodnow  V,  Stn/ker,  62  lo 
Goodnow  V.  Litchfield,  63  Id.,  280,  followed.    Id. 

4.  :  — :  interest:  lien.    Goodnow  v.  Litchfield, 

followed.    Id. 

5.  Payment  under  protest:  recovery.      While  there  is 

auliiQrity  upon  the  question  whether  a  paynient  under  proi 
tary  or  compulsory,  (see  opinion  for  authorities  pro  and  cot 
rule  is  that,  where  a  tax  is  not  merely  informal  and  irr( 
ill^^  and  void  as  being  levied  on  property  not  liable  to  i 
the  owner  of  tlie  property  makes  a  payment  under  pro 
recover  it  back.     Winzer  v.  City  of  Burlington,  2f9, 

Vol.  LXIII— 54. 
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6;  Payment  by  unscccesspul  ciiAiMANT  to  land:  recovery  from  suc- 
cessful CLAIMANT.  The  ground  on  which  the  unsnccessful  claimant  of 
land  has  been  allowed  to  recover  against  the  successful  claimant  the  taxes 
which  he  has  paid  on  the  land  is  that  there  was  a  legal  presumption 
that  they  were  paid  at  (he  request  of  the  successful  claimant;  (Good now 
V,  MouUon,  51  Iowa,  555;)  but  such  presumption  cannot  be  entertained 
where  both  parties  pay  the  taxes  tor  the  same  year.  Montgomery  Co. 
c.  Secerson,  451. 

TAX  SALE  AND  DEED. 

1.  Redemption:   who  may  redeem.     Where  a  testator  devised   6,000 

acres  of  his  land  to  certain  named  grandchildren,  and  the  residue  to 
plaintitf,  and  made  plaintiff  his  sole  executor,  charged  with  the  duty  of 
selecting  and  setting  aside  to  the  several  grandchild^n  their  shares  of  the 
land,  held  that  plaintiff  had  such  an  mterest  in  the  land  as  entitled 
him  to  redeem  a  portion  of  it  from  tax  sale.  See  authorites  cited  in 
opinion.     White  v.  Smithy  813. 

2.  Action  to  redeem:  pleading:  nature  of  plaintiff's  interest: 

RELIEF  UNDER  GENERAL  PRAYER.  In  such  case,  though  plaintiff 
alleged  in  his  petition  that  he  was  the  owner  of  the  land,  ]^,  under  a 
prayer  for  general  relief,  he  was  entitled  to  a  decree  if  he  showed  that 
nis  interest  in  the  land  was  such  as  to  entitle  him  to  redeem,  though 
that  interest  did  not  amount  to  ownership.    Id, 

3.  :  TENDER  OF  TAXES  PAID:  TIME  OF  TENDER.    Where  the  action 

was  oiiffinally  to  quiet  title,  but  a  tax  title  was  set  up  in  defense,  and 
plaintiff  in  his  reply  offered  to  pay  the  amount  necessary  to  redeem,  and 
it  does  not  appear  that  plaintiff  had  any  knowledge  of  the  tax  title  until 
the  answer  was  filed,  held  that  the  tender  or  offer  to  pay  was  not  too 
late.    (Compare  Long  v.  Smith,  67  Iowa,  22.)    Id, 

4.  Notice  to  redeem:  "rlanket"  notice  not  sufficient.      A  fair 

construction  of  the  statute  requires  that  a  separate  notice  to  redeem 
from  a  tax  sale  should  be  given  to  the  person  in  possession  of  each  tract 
of  land,  or  the  person  to  whom  it  iff  taxed;  ^id  the  notice  in  this  ca^e 
directed  to  W.  and  some  fifteen  other  named  persons,  and  unknown 
owners,  and  referring  to  the  land  in  question  and  some  fifteen  other 
descriptions,  held  not  sufficient  to  cut  off  the  right  of  redemption.    Id. 

5.  Deed:  presumption  that  notice  to  redeem  was  necessary.  From 

a  recitation,  in  the  tax  deed  relied  on,  that  notice  to  redeem  was  given 
to  W..  •*  to  whom  the  land  was  taxed,"  it  must  be  isf erred  that  the 
land  was  not  taxed  to  an  unknown  owner,  and  that,  hence,  a  notice  to 
redeem  was  necessary  to  a  valid  tax  deed.    Id, 

6.  :  presumption  that  notice  to  redeem  was  served  on  a  ltv- 

in«  person.  Where  the  land  was  owned  at  the  time  of  the  sale  by 
Miles  White,  but  he  died  before  the  service  of  the  notice  to  redeem, 
having  devised  a  large  amount  of  lands  in  Iowa  to  his  grandson.  Miles 
White,  and  the  published  notice  to  redeem  was  add^sed  to  Miles 
White,  to  whom  the  land  was  also  taxed,  it  must  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  the  notice  was  addressed  to 
the  living  Miles  White,  and  that  the  land  was  taxed  to  him.    Id. 

7.  Proof  of  service  of  notice  to  redeem:  by  whom  made.    Proof  of 

the  service  of  notice  to  redeem  from  a  tax  sale  must  be  made  by  the 
affidavit  of  the  owner  of  the  certificate  of  purchase,  his  agent  or  attor- 
ney, and  the  affidavit  of  the  proprietor  of  the  newspa^^er  in  which 
A  the  notice  was  published  is  not  sufficient.  (Code.  §  894:  American 
Missionary  Aes'n  v.  Smith,  59  Iowa,  704.)    Rice  r.  Bates^  393. 
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8.   :  WHO  IS  flOLDER  OF  CERTIFICATE  AFTER  EXCHANGE  FOR   VOID 

DEED,  AND  CONVEYANCE  OF  LAND  TO  A  STRANGER.      Where  the  holder 

of  a  certificate .  of  purchase  at  tax  sale  had  surrendered  it  to  the  treas- 
urer in  exchanf^id  for  a  tax  deed,  which  was  void  on  account  of  insuffi- 
cient proof  of  service  of  the  notice  to  redeem,  held  that  he  was  still  the 
holder  of  the  certificate  in  contemplation  of  law,  even  though  he  had 
made  a  deed  for  the  land  to  another;  be<'ause  (1)  the  surrender  of  the 
certificate  in  exchange  for  the  void  tax  deed  was  nugatory;  and  (2)  the 
deed  made  to  the.  third  party  conveyed  no  interest  in  the  land,  for, 
while  the  land  was  subject  to  redemption,  the  holder  of  the  tax-sale 
certificate  had  but  a  cmttel  interest,  which  was  not  carried  by  the 
deed.     See  opinion  for  authorities.    Id. 

9.  Service  of  notice  to  redeem:  delay  in  filing  proof  of  service: 

CHANGE  in  assessment  OF  LAND.  Where  there  has  been  lawful  ser- 
vice of  notice  to  redeem  from  a  tax  Kale,  the  fact  that  when  the  proof 
of  the  service  is  made  the  land  is  assessed  to  a  different  person  from  the 
one  on  whom  the  service  was  made  is  immaterial    Id. 

10.  Sale  for  less  than  all  taxes  due:  deed  not  invalid:  code,  § 
871.  Notwithstanding  the  provision  of  §  871  of  the  Code,  that  a  tax 
sale  *'  shall  be  made  for  and  m  payment  of  the  total  amount  of  taxes, 
interest  and  costs  unpaid  on  such  real  property,"  yet  where  the  taxes 
are  due  and  delinquent  for  successive  years,  and  the  sale  is  made  for  a 

Sart  only  of  such  years,  and  a  deed  is  made  pursuant  to  such  sale,  such 
eed  will  not  be  set  aside  at  the  instance  of  the  owner  of  the  patent 
title;— i  olio  wing  the  principle  of  cases  cited  in  opinion.  Kessey  v.  Con- 
nell,  430. 

11.  Notice  to  redeem:  insufficient  proof  of  service.  Where  the 
notice  to  redeem  from  a  tax  sale  was  given  by  publication  to  the  person 
to  whom  the  land  was  taxed,  but  the  affidavit  of  proof  of  service  did 
not  state  where  the  newspaper  in  which  the  publication  was  made  was 
published,  nor  the  dates  of  the  publication  of  the  notice,  held  that  it 
was  not  sufficient  to  authorize  the  treasurer  to  issue  a  tax  deed,  nor  to 
cut  off  the  tight  of  redemption.    Id. 

12.  :   NECESSITY  OF  IN  PARTICULAR  CASE.    Where  J.  T.  had  been 

the  owner  of  the  land,  but.  though  he  had  been  dead  many  years,  the 
land  was  taxed  to  J.  T.  at  the  time  when  notice  of  the  expiration  of  the 
time  of  redemption  from  tl^e  tax  sale  should  have  been  given,  held  that 
the  case  was  not  equivalent  to  one  where  the  land  is  taxed  to  an 
unknown  owner,  (Fuller  v.  Armstrong,  53  Iowa,  683,)  because  the  law 
will  not  presume — not  at  least  in  tlie  absence,  of  a  showing— that  there 
was  not  another  person  of  the  name  of  J.  T.  to  whom  the  land  was 
taxed;  and  in  such  case  a  tax  deed  issued  without  proper  proof  of  ser- 
vice of  notice  on  J.  T.  was  invalid,  and  did  not  cut  off  the  right  of 
redemption.    Id, 

13.  For  part  of  delinquent  taxes:  redemption  from:  terms  of. 

Where  the  taxes  on  the  land  were  delinquent  for  the  years  1871  to  1876. 
inclusive,  but  the  land  was  sold  for  the  taxes  of  1871  and  1872  only,  and 
the  tax  purchaser  then  paid  the  delinquent  taxes  for  the  jears  1873  to 
1876,  inclusive,  held  that  the  holder  of  the  patent  title  was  properly 
required,  in  order  to  redeem  from  the  sale,  to  reimburse  the  holder  of 
the  certificate  for  the  taxes  so  paid,  with  six  per  cent  interest.    Id. 

14.  Notice  to  redeem:  **  blanket  **  notice  not  sufficient.  A  pub- 
lished notice  of  the  expiration  of  the  time  for  redemption  from  a  tax  sale, 
which  is  addressed  to  several  different  persons  and  affects  several  dis- 
tinct tracts  of  land  supposed  to  be  owned  by  such  persons  severally,  is 
insufficient  to  cut  off  the  right  of  redemption,  or  to  support  a  tax  cleed 
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as  to  one  of  the  tracts.  White  v.  Smithy  ante,  p.  813,  followed.  Adamt 
V.  Burdick,  666. 

15.  Who  mat  qubstion.  One  who  claims  under  a  tax  deed,  thongh  his 
claim  may  not  be  good  as  against  a  prior  owner,  has  sufficient  interest 
to  entitle  him  to  question  the  Talidity  of  a  sul>8equent  tax  title.  Sec- 
tion 897  of  the  Code  was  designed  only  to  prevent  the  interference  of 
strangers.    Id, 

16. :   PAYMENT  OF  TAXES  DUB:   PLEADING.    Section  897  of  the 

Code  does  not  require  that  before  one  may  question  the  validity  of  a  tax 
title  he  must  pay  to  the  holder  of  such  title  the  taxes  paid  by  him  on 
the  land,  but  only  those  taxes  in  which  the  public  is  concerned.  (Tay- 
lor V,  Ormsbjf,  66  Iowa,  109.)  Whether  the  payment  of  such  taxes 
should  be  averred  in  a  petition  for  redemption,  qutere.    Id, 

17.  Land  MORTOAOBD  TO  SCHOOL  fund:  what  passes.  When  land  mort- 
gaged to  the  sdiool  fund  is  sold  for  taxes  accruing  subsequent  to  the 
mortgage,  the  purchaser  takes  it  subject  to  the  mortgage.  Code,  § 
900.     mnnOfago  Co,  v.  Brones,  682. 

TAX  TITLE. 

1.  Cannot  be  acquired  by  tenant  against  co-tenant:  illus- 
tration. S.  and  W.  agreed  upon  an  exchange  of  homesteads, 
but  neither  title  was  perfect,  and  they  employed  H.  to  clear  the  tities. 
H.  found  that  W/b  property  had  been  sold  for  taxes,  and  that  a  tax 
deed  was  due.    With  W.'s  money  he  bought  in  the  tax  certificate  and 

grocured  a  tax  deed  to  be  made  to  S.,  in  anticipation  of  the  exchangr^ 
>  be  consummated,  but  the  tax  deed  was  not  then  recorded  or  delivered 
to  any  one  by  H.  Afterwards  the  exchange  was  perfected  by  the  execu- 
tion of  the  proper  deeds,  and  all  the  conveyances,  including  the  tax 
,  deed,  were  filed  for  record  at  the  same  time.  The  deed  from  W.  was 
dictated  by  8.,  and  conveyed  the  property  affected  thereby  to  S.  and 
wife  during  their  joint  lives,  and  afterwards  to  the  survivor,  ''in  fee-sim- 
ple absolute.**  S.*s  wife  survived  him.  An  actual  exchange  of  home- 
steads was  made  about  six  weeks  prior  to  the  final  conveyances.  Held  that 
S.  and  wife  were  joint  tenants,  and  that  the  tax  title  acquired  by  S.  was 
only  a  fortification  of  the  title  conveyed  by  W.  to  him  and  his  wife,  and 
that,  after  his  death,  his  widow  took  the  whole  property  under  the  deed 
from  W.    Smith  v.  Smith,  608. 

TENANT  IN  COMMON. 
1.  Cannot  acquire  tax  title  against  co-tenant.    See  Tax  Title,  L 

TENDER. 

1.  Plea  of  binds  pleader.    See  Estoppel,  5. 

2.  Of  taxes  in  action  to  bedeem  from  sale.  See  Tax  Sale  and  Deed,  S, 

TITLE. 

See  Peescription. 

Tax  Sale  and  Deed. 
Tax  Title. 
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TRESPASS. 
See  Injunction,  2. 
Railroadb,  19,  22. 

TRIAL  BY  JURY. 
See  JuBT  Trial. 

TRIAL  DE  NOVO. 

1.  Prooeedings  fob  pbobatb  of  will  not  bbvibwablb  db  noto.    See 

WiU,  1. 

See  Pbacticb,  2,  8. 

Praoticb  in  Supreme  Court,  8, 21. 

TRUSTS. 

1  Power  of  trustee  :  disposition  of  real  estate  to  pay  debts  :  bulb 
OF  constbuction  :  EXAMPLE.  In  constrainff  a  power,  it  is  proper,  in 
ascertaining:  the  object  and  intent  of  the  maker,  to  consider  not  only 
the  words  used  in  the  instrument,  but  also  the  drcumstanoes  surround- 
ing: the  maker  at  the  time  of  its  execution.  So,  where  the  vital  power 
conferred  upon  the  trustee  was  to  **sell  and  dispose**  of  the  property  to 
pay  the  debts  of  the  grantors,  held  that  the  language  was  broad  enough 
to  cover  a  disposition  of  the  property  bv  mortgage,  and  that  such  dis- 
position of  it  was  justifiable,  ana  that  the  mortgage  would  be  enforced, 
where  it  was  given  to  borrow  money  to  redeem  the  property  from  a  judi- 
cial sale,  at  a  time  when  an  absolute  sale  of  the  equity  of  redemption  by 
the  trustee  could  not,  on  account  of  the  depression  of  values,  have  been 
made  without  great  sacrifice.     Waterman  p.  Baldwin,  255. 

2.  Mortoaoe  of  real  estate  to  pat  debts:  ditersion  of  funds  by 

trustee:  mortgage  not  invalidated.  Where  a  trustee  has  power 
under  his  deed  of  trust  to  mortgage  property  for  the  payment  of  debts, 
and  he  executes  a  mortsrage  thereon,  and  diverts  the  money  so  raised  to 
a  purpose  not  contemplated  by  the  terms  defining  his  power,  the  mort- 
gtige  IS  not  invalidated  bv  the  act  of  the  trustee,  and  neither  the  gran- 
tor nor  his  heirs  can  defeat  the  mortgage  on  that  ground.  Pike  r. 
Baldwin,  263. 

3.  Gift   of   land:    mother  to  daughter:    support  of  mother: 

deed  destroyed:  decree  quieting  title  as  per  terms  of  gift. 
Plaintiff  gave  to  her  daughter  the  land  in  question  in  consideration  of 
one- third  of  her  support  during  life.  The  mother  executed  a  deed 
accordingly,  but  never  delivered  it.  The  daughter  took  possession  and 
made  improvements,  and  afterwards  the  mother  destroyed  the  deed  and 
80u/j:ht  to  recover  the  land.  The  daughter  set  up  the  facts  in  a  cross- 
petition,  and  asked  to  have  the  title  quieted  in  her.  Held  that  the 
daughter  is  entitled  to  the  relief  asked  by  her,  but  that  the  decree  should 
provide  for  one-third  of  the  mother's  support  by  the  daughter,  the  annual 
amount  of  which  should  be  determined  by  the  court  and  made  a  lien  on 
the  land.    Wamaley  v,  Lincicum,  556. 

4.  Gift  and  conveyance  of  land  to  son:  action  by  father  to 

CANCEL  deed  :  ESTOPPEL.  Plaintiff  purchased  the  land  in  question,  and, 
for  no  very  definite  reason,  caused  it  to  be  conveyed  to  his  son,  only 
twelve  years  old.  He  afterwards  made  improvements  on  the  property 
and  occupied  it  as  a  place  of  residence.    In  order  to  borrow  money  on 
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the  property  to  pay  fw  the  improvements,  he  applied  for  and  obtained 
letters  of  g^uardianship  of  his  son.  In  his  sworn  petition  asking:  for 
letters  he  stated,  in  substance,  that  the  property  belonged  to  bis  son. 
Held  that  he  was  thereby  estopped  from  afterwards  recovering  title  to 
the  property  on  the  ground  that  the  son  held  it  only  in  trust  for  him. 
Kramer  v,  Kramer,  667. 

4.  RBSXTLTiNa  trust:  oontbadiotion  of  debb.    See  Evidence,  8. 

ULTRA  VIBES. 
See  County,  7. 

USURY. 

1.  Eyidbnob  op:  money  keceived  after  date  of  notes.  Where  the 
notes  and  mortgage  were  dated  January  1,  1880,  and  bore  inters  at 
ten  per  cent,  but  the  money  was  not  received  until  about  March  1,  fol- 
lowing, but  there  was  no  evidence  as  to  the  cause  of  the  del^,  held  that 
a  corrupt  agreement  for  usury  could  not  be  presumed.  Waterman  v. 
Baldwin,  255. 

VACATION  OP  JUDGMENT.  ' 
See  JupoxEKT  AND  Decree,  4,  5. 

VENDOR  AND  VENDEE. 

1.  Contract  to  convey:  prior  bond  for  deed  and  judgment  ltens: 

enforcement  of  contract.  Plaintiff  contracted  to  convey  to  defend- 
ant on  certain  terms  (amon^  which  was  the  payment  of  the  money 
sought  to  be  recovered  in  this  action)  a  half  interest  in  certain  land. 
But  prior  to  the  date  of  such  contract  he  had  executed  a  bond  for  a 
deed  for  the  land  to  one  B.,  which  bond  was  of  record,  and  there  were 
judgments  against  B.  which  had  attached  as  liens  on  his  equitable  inter- 
est in  the  land,  under  Code,  §  2882.  The  bond,  however,  contained  a 
clause  making  time  the  essence  of  the  contract,  and  therefore  plaintiff 
had  the  option  to  declare  B/s  rights  foifeited,  on  account  of  his  failure 
to  pay  as  stipulated;  but  plaintiff  had  not  exercised  his  option  as  the 
time  of  making  the  contract  with  defendant.  Defendant,  upon  learn- 
ing of  the  bond  and  the  judgments,  abandoned  the  premises  (of  which 
he  had  taken  possession,)  and  refused  to  comply  with  the  contract  on 
his  part.  Held  that  defendant  was  entitled  to  a  good  and  perfect  title 
under  the  contract,  and  that,  since  plaintiff  could  not  make  nim  a  good 
title,  he  had  a  right  to  treat  the  contract  as  rescinded,  and  that  plaintiff 
could  not  recover  the  money  part  of  the  consideration  which  defendant 
was  to  pay.    Bartle  r.  Curtis,  202. 

2.  Possession  by  tenant:  notice.    Where  real  estate  is  in  the  possession 

of  a  third  party  (a  tenant  in  this  case)  at  the  time  of  its  sale,  the  ven- 
dee is  charged  with  notice  of  the  rights  of  the  person  in  possession,  and 
takes  subject  thereto.    J^ehrick  v.  btahle,  515. 

3.  Fraud  upon  vendor:  recovery  of  property.    See  Fraudulent  Con- 

veyance, 3. 

VENUE. 

1.  Change  of:  appeal  from  justice  and  orioinal  action  in  circuit 
court  consolidated:  jurisdiction  of  district  court.  Where  an 
appeal  from  a  justice  and  an  original  action  in  the  circuit  court  were 
consolidated  by  consent  of  the  parties,  held  that  a  new  and  distinct 
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caase  was  created  in  the  circuit  court,  of  which  the  distr 
jurisdiction  on  change  of  venue.  Sehuchart  v.  Lammey, 
distinguished.    Browne  v,  Hickie,  330. 

2.  Motion  for  change:  no  appeal  fbom  BULiNa  on.    8 

VERDICT. 

1.  Impeachment  of:  misconduct  of  jctbor.    The  affidavit 

that  he 'is  informed  and  believeath&t  one  of  the  jurors  was 
tain  specified  niisconduct  is  not  sufficient  to  establish  the 
conduct.    State  v.  Tucker,  50. 

2.  Must  regard  the  evidence  and  instructions.  A  verc 

no  support  in  the  evidence,  and  which  disregards  the  insti 
court,  must  be  set  aside.  See  opinion  for  example.  Brot 
330. 

3.  CoNOLUSiYB  OF  WHAT.    See  Parent  and  Child,  1. 

4.  On  byidbnob  bt  order  of  court.    See  Practice,  4. 

5.  Evidence  to  support  on  appeal.    See  Practice  in  Su 

28,  29. 

See  Justices'  Courts,  1, 2. 

VOLUNTARY  CONVEYANCE. 
See  Execution,  4. 

Fraudulent  Conveyance, 

WARRANTY. 
See  Sale,  1,  2. 

WATER  AND  WATERCOURSES. 
See  Mills  and  Dams. 

WILL. 

1.  Probate  of:  sufficiency  of  evidence  on  appeal.    A 

prove  a  will  is  not  reviewable  de  novo  on  appeal;  (Sisters 
V,  Glass,  ^  Iowa,  154;  Ross  v,  McQuiston,  Id.,  145;)  and 
of  the  trial  court  upon  questions  of  fact  in  such  a  case  < 
aside  unless  it  appears  to  be  so  manifestly  against  the  weij 
dence  as  to  justify  the  belief  that  it  is  the  result  of  passion 
In  re  Will  of  Donnely,  126. 

2.  Fraud  of  devisee:  facts  not  constituting.    In  thi 

sought  to  set  aside  a  will  made  by  a  woman  to  her  hu£ 
ground  that  he  had  a  wife  living  at  the  time  of  his  marria 
tatrix,  and  at  the  time  the  will  was  made.  But,  as  the  t€ 
right  to  dispose  of  her  property  as  she  pleased,  and  as  it 
she  knew  when  she  married  the  devisee,  and  when  she  i 
all  the  facts  in  relation  to  bis  former  alliances,  though  she 
known  their  legal  effect,  held  that  the  will  could  not  be 
account  thereof.    Id. 

8.  Construction:  disposition  of  excess  over  named  su 
MODE  OF  VALUATION.    The  testator  in  the  will  in  questio 
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kin  proportions  to  bis  wife  and  children,  but  be  also  pro? 
as  follows ;  **If  wben  my  estate  comes  to  be  dividea  as 
it  shall  be  found  to  exceed  $100,000  in  value,  then  no 
x)Te  named  sum  shall  be  inherited  by  my  family  under 
re  be  any  excess  over  the  above  named  sum,  such  excess 
he**  plaintiffs.  Held  that  it  was  the  testator *s  intent  that 
his  estate,  for  the  purposes  of  the  will,  should  be  made  as 
)  death,  and  that  the  mode  of  valuation  should  be  by  the 
ovided  by  law.  And  since  the  estate  was  valued  by  the 
I  than  $100,000,  the  plaintiffs  took  nothing  under  the 
the  rise  of  values  ^id  the  accumulation  of  rents  and 
te  so  increased  in  value  that  the  members  of  the  family 
lore  than  $100,000  upon  final  distribution.  First  Uni- 
eokuk  V,  Harrison,  425, 

;  ERBOR  IN  DBSCRTBiNO  LAND.  Where  a  testatoT,  in 
spose  of  his  land,  devised  to  his  wife  the  undivided  taro- 
J4  of  the  £.  j^  of  section  10,''  but  he  did  not  own  all 
scribed,  but  did  own  the  S.  W  of  the  8.  E.  }4  of  section 
tute  *;S.  E.  U"  for  **E.  ^*^  would  not  only  limit  the 
d  which  he  owned,  but,  taken  with  another  devise  in 
iispose  of  all  his  reel  estate,  held  that  the  substitution 
in  mterpreting  the  will.    Severson  v,  Severson,  656. 

widow's  third,  a  widow  cannot  take  a  portion  of 
iband's  real  estate  under  the  will,  and  also  her  distribn- 
the  statute,  when  to  do  so  would  be  to  take  all  the  real 
b  a  devise  to  a  daughter  of  a  portion  thereof.    Id, 

WITNESSES. 
NAL  CASES:  XJABILITT  OF  couNTT.    See  Coimiy,  5,  6. 
See  Criminal  La^,  8, 5;  Evidence,  8. 10, 11. 
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